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EXTRACT  FROM  RULES 

Rule  la.  Books  and  other  legal  material  may  be  borrowed  from 
the  San  Francisco  Law  Library  for  use  within  the  City  and  County 
of  San  Francisco,  for  the  periods  of  time  and  on  the  conditions  herein- 
after provided,  by  the  judges  of  all  courts  situated  within  the  City  and 
County,  by  Municipal,  State  and  Federal  officers,  and  any  member  of 
the  State  Bar  in  good  standing  and  practicing  law  in  the  City  and 
County  of  San  Francisco.  Each  book  or  other  item  so  borrowed  shall 
be  returned  within  five  days  or  such  shorter  period  as  the  Librarian 
shall  require  for  books  of  special  character,  including  books  con- 
stantly in  use,  or  of  unusual  value.  The  Librarian  may,  in  his  discre- 
tion, grant  such  renewals  and  extensions  of  time  for  the  return  of 
books  as  he  may  deem  proper  under  the  particular  circumstances  and 
to  the  best  interests  of  the  Library  and  its  patrons.  Books  shall  not 
be  borrowed  or  withdrawn  from  the  Library  by  the  general  public  or 
by  law  students  except  in  unusual  cases  of  extenuating  circumstances 
and  within  the  discretion  of  the  Librarian. 

Rule  2a.  No  book  or  other  item  shall  be  removed  or  withdrawn 
from  the  Library  by  anyone  for  any  purpose  without  first  giving  writ- 
ten receipt  in  such  form  as  shall  be  prescribed  and  furnished  for  the 
purpose,  failure  of  which  shall  be  ground  for  suspension  or  denial  of 
the  privilege  of  the  Library. 

Rule  5a.  No  book  or  other  material  in  the  Library  shall  have  the 
leaves  folded  down,  or  be  marked,  dog-eared,  or  otherwise  soiled, 
defaced  or  injured,  and  any  person  violating  this  provision  shall  be 
liable  for  a  sum  not  exceeding  treble  the  cost  of  replacement  of  the 
book  or  other  material  so  treated  and  may  be  denied  the  further 
privilege  of  the  Library. 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division 

No.  128 

UNITED  STATES  OF  AMERICA, 

Petitioner, 

vs. 


CLEMENTS  P.  ALBERTS, 


Defendant. 


PETITION  FOR  CONDEMNATION 

Comes  now  the  petitioner,  the  United  States  of 
America,  by  its  undersigned  attorneys,  acting  under 
and  by  direction  of  the  Attorney  General  of  the 
United  States,  and  alleges  as  follows: 

I. 

The  Secretary  of  War  of  the  United  States,  for 
military  purposes,  has  undertaken  the  acquisition 
of  the  certain  property  hereinafter  described,  pur- 
suant to  and  in  accordance  with  the  provisions 
contained  in  the  Act  of  Congress  approved  August 
18,  1890  (26  Stat.  316)  as  amended  by  the  Acts  of 
Congress  approved  July  2,  1917  (40  Stat.  241), 
April  11,  1918  (40  Stat.  58;  50  U.S.C.  sec.  171),  and 
March  27,  1942  (Public  Law  507— 77th  Congress), 
which  acts  authorize  the  acquisition  of  land  for 
military  purposes,  and  the  Act  of  Congress  ap- 
proved July  2,  1942  (Public  Law  649— 77th  Con- 
gress), which  act  appropriated  funds  for  such 
purposes. 
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11. 

That  said  property  is  required  for  use  in  con- 
nection with  the  establishment  of  the  Gable  Project, 
for  a  military  reservation  and  for  other  military 
uses  incident  thereto.  The  property  herein  described 
is  necessary  adequately  to  provide  for  such  purposes 
and  has  been  selected  by  said  Secretary  of  War  for 
acquisition  by  the  United  States  for  the  aforesaid 
uses,  and  the  petitioner  in  good  faith  intends  to  use 
said  property  therefor. 

III. 

The  property  sought  to  be  acquired  in  these  pro- 
ceedings is  situate  in  the  above  named  district  and 
division  and  is  described  as  follows,  to-wit: 

The  fee  simple  title,  subject,  however,  to  existing 
easements  for  public  roads  and  highways,  for  publiC: 
utilities,  for  railroads,  and  for  pipe  lines,  in  and 
to  the  following  described  lands,  to-wit: 

Area  "A"        '  ^       ' 

Beginning  at  the  intersection  of  the  East  line  of 
Section  31,  T.  13  N.  R.  28  E.,  with  the  Southerly  or 
right  bank  of  the  Columbia  River;  thence 

Meandering  in  a  Northwesterly  direction  along 
the  south  Bank  of  the  Columbia  River  to  its  inter- 
section with  the  North-South  center  line  of  Sec.  4' 
T.  13  N.  R.  25  E.;  thence; 

In  a  Southerly  direction  along  the  North-South 
center  line  of  Sees.  4,  9,  16,  and  21,  to  the  Si/4 
comer  of  Sec.  21 ;  thence ; 
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East  along  the  South  line  of  Sec.  21  to  its  South- 
east corner ;  thence ; 

South  along  the  West  line  of  Sec.  27  and  34  to  the 
Southwest  comer  of  Sec.  34;  T.  13  N.  R.  25  E.; 
thence;  [2*] 

East  along  the  North  line  of  Sec.  4,  T.  12  N.  R. 
25  E.  to  the  Northeast  corner  of  Sec.  4 ;  thence ; 

South  along  the  West  line  of  Sees.  3,  10,  15,  22,  27 
to  the  Southwest  corner  of  Sec.  27 ;  thence ; 

East  along  the  South  line  of  Sees.  27  and  26  to 
the  Southeast  corner  of  Sec.  26 ;  thence ; 

South  along  the  West  line  of  Sec.  36  to  its  South- 
west corner;  thence ; 

East  along  the  South  line  of  Sec.  26,  T.  12  N.,  R. 

25  E.  and  Sec.  31,  T.  12  N.  R.  26  E.,  to  the  Southeast 
comer  of  Sec.  31,  thence ; 

South  along  the  West  line  of  Sec.  5,  T.  11  N.  R. 

26  E.,  to  its  Southwest  corner;  thence; 

East  along  the  South  line  of  Sec.  5  and  4  to  the 
Southeast  corner  of  Sec.  4 ;  thence ; 

South  along  the  West  line  of  Sec.  10  to  its  South- 
west comer;  thence; 

East  along  the  South  line  of  Sees.  10  and  11  to  the 
Southeast  corner  of  Sec.  11;  thence; 

North  along  the  East  line  of  Sec.  11  to  its  North- 
east corner ;  thence ; 

East  along  the  South  line  of  Sec.  1  to  its  South- 
east comer;  thence; 

North  along  the  East  line  of  Sec.  1  to  its  North- 
east corner;  thence; 


*  Page  numbering  appearing  at  foot  of  page  of  Repori;er's  ceri;ified 
Transcript  of  Record. 
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East  along  the  South  line  of  Sec.  31,  T.  12  N. 
R.  27  E.  to  the  Southeast  corner  of  Sec.  31 ;  thence; 

North  along  the  East  line  of  Sec.  31  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  29  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  29  to  its  North-' 
east  corner;  thence; 

East  along  the  South  line  of  Sec.  21  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  21  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  15  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  15  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  11  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  11  to  its  North- 
east comer;  thence; 

East  along  the  South  line  of  Sec.  1,  T.  12  N.  R.  27 
E.  and  Sec.  6,  T.  12  N.,  R.  28  E.,  to  the  Southeast 
corner  of  Sec.  6;  thence; 

North  along  the  East  line  of  Sec.  6,  T.  12  N.,  R. 
28  E.,  and  Sec.  31,  T.  13  N.,  R.  28  E.  to  its  inter- 
section with  the  Southerly  bank  of  the  Columbia 
River  to  the  point  of  beginning. 

Said  lands  are  situate  in  Benton  County,  Wash- 
ington, and  contain  176,323  acres,  more  or  less. 

Area^'D" 

Beginning  at  the  intersection  of  the  North  line 
of  Section  2,  Township  10  North,  Range  28  East, 
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West  Meridian  with  the  Westerly  or  right  bank 
of  the  Columbia  River ;  thence  in  a  Southerly  direc- 
tion meandering  along  the  right  bank  of  the  Colum- 
bia River  to  its  intersection  with  the  South  line  of 
Section  20,  Township  9  North,  Range  29  East; 
thence  West  along  the  South  line  of  Sections  20 
and  19,  Township  9  North,  Range  29  East  and 
Sections  24  and  23,  Towmship  9  North,  Range  28 
East  to  the  Southwest  corner  of  Section  23;  thence 
North  along  the  West  line  of  Section  23  to  its 
Northwest  corner ;  thence  West  along  the  South  line 
of  Section  15,  and  16  to  the  Southwest  corner  of 
Section  16;  thence  North  along  the  West  line  of 
Sections  16,  9  and  4,  TowTiship  9  North,  Range  28 
East,  and  Sections  33,  28,  21,  16,  9  and  4,  TowTiship 
10  North,  Range  28  East  to  the  Northwest  corner 
of  Section  4;  thence  East  along  the  North  line  of 
Sections  4,  3  and  2  to  the  point  of  beginning. 

Said  land  contains  17,510  acres,  more  or  less,  and 
is  situate  in  Benton  County,  Washington.     [3] 

Wherefore,  your  petitioner  prays : 

1.  That  the  purpose  of  this  condemnation  be 
adjudicated  to  be  a  public  use. 

2.  That  a  jury  be  empaneled  to  fix  and  deter- 
mine a  just  and  proper  award  and  compensa- 
tion for  the  property  herein  described,  or  in 
case  a  jury  be  waived,  then  that  the  compen- 
sation to  be  paid  as  aforesaid  be  ascertained 
and  determined  by  the  court  or  a  judge 
thereof,  and  that  the  parties  entitled  to  re- 
ceive such  compensation  to  be  determined 
thereby. 
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3.  That  the  property  hereinabove  described  be 
decreed  to  be  the  property  of  the  United 
States. 

4.  That  the  court  grant  such  other  relief  as  shall 
seem  proper  in  the  premises. 

EDWARD  N.  CONNELLY, 
United  States  Attorney. 

HARVEY  ERICKSON, 

Assistant  United  States 
Attorney. 

HART  SNYDER, 

Special      Attorney,      Depart- 
ment of  Justice. 

Attorneys  for  Petitioner. 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

Hart  Snyder,  being  first  duly  sworn,  upon  oath 
deposes  and  says:  that  he  is  a  duly  appointed, 
qualified  and  acting  Special  Attornej-  for  the  De- 
partment of  Justice,  and  as  such  makes  this  verifi- 
cation ;  that  he  has  read  the  foregoing  petition  for 
condemnation,  knows  the  contents  thereof  and  that 
the  same  is  true  to  the  best  of  his  knowledge,  infor- 
mation and  belief. 

HART  SNYDER. 

Subscribed  and  sworn  to  before  me  this  23  day  of 
February,  1943, 

[Seal]  A.  A.  LaFRAMBOISE, 

Clerk,    LTnited    States    District    Court    for    the 
Eastern  District  of  Washington. 
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AUTHORIZING  AND  DIRECTING  PETITION 
FOR  CONDEMNATION 

February  18,  1943 
The  Honorable  ' 

The  Attorney  General 
Washington,  D.  C. 

Dear  Mr.  Attorney  General : 

It  is  necessary  and  advantageous  to  the  interest  of 
the  United  States  that  certain  lands  situated  in 
Benton  County,  State  of  Washington,  be  acquired 
for  use  in  connection  with  the  establishment  of  the 
Gable  project. 

Therefore,  pursuant  to  the  provisions  of  the  Act 
of  Congress  approved  August  18,  1890  (26  Stat. 
316),  as  amended  by  the  Acts  of  Congress  approved 
July  2,  1917,  (40  Stat.  241),  April  11,  1918  (40 
Stat.  518,  50  U.S.C.  sec.  171),  and  March  27,  1942 
(Public  Law  507-77th  Congress),  which  acts  author- 
ize the  acquisition  of  land  for  military  or  other  war 
purposes,  and  the  Act  of  Congress  approved  July 
2,  1942  (Public  Law  649-77th  Congress),  which  act 
appropriated  funds  for  such  purposes,  it  is  re- 
quested that  you  cause  the  necessary  proceedings  to 
be  instituted  for  the  condemnation  of  the  fee  simple 
title  to  the  lands  above  referred  to,  subject,  however, 
to  existing  easements  for  public  roads  and  high- 
ways, for  public  utilities,  for  railroads  and  for  pipe 
lines.  Said  lands  aggregate  193,833  acres,  more  or 
less,  and  are  more  particularly  described  in  the  in- 
closed Exhibit  "A".  The  names  and  addresses  of 
the  purported  owners  of  said  lands  are  set  forth 
in  the  inclosed  Exhibit  *'B". 


Priest  Rapids  Irrigation  District  9 

The  Act  of  Congress  approved  July  2,  1942,  supra, 
appropriated  funds  to  acquire  the  lands  under  con- 
sideration. 

The  aforementioned  lands  are  to  be  utilized  for 
the  establishment  of  a  military  reservation,  and  for 
other  military  uses  incident  thereto,  and  the  utmost 
haste  in  expediting  this  project  is  vital  to  the 
successful  prosecution  of  the  war.  It  is  requested 
that,  pursuant  to  the  provisions  of  the  Act  of  Con- 
gress approved  March  27,  1942  (Public  Law  507- 
77th  Congress),  you  procure  an  order  of  the  court 
granting  immediate  possession  of  the  aforesaid 
lands. 

Appraisal  reports  and  title  evidence  are  being 
obtained  under  the  supervision  of  Lt.  Col.  J.  Mor- 
timer Clark,  Division  Real  Estate  Officer,  ^  Paciffic 
Division,  19  West  South  Temple  Street,  Salt  Lake 
City,  Utah,  and  the  probable  date  of  availability  of 
appraisal  reports  and  title  evidence  can  be  obtained 
by  your  field  representatives  from  the  Division  Real 
Estate  Officer.  It  is  further  requested  that  a  copy 
of  the  petition  be  furnished  direct  to  Lt.  Col.  Clark. 

Inclosed  herewith  are  two  additional  copies  of 
Exhibits  '*A"  and  ''B".  Also  enclosed  is  one  copy 
of  map  designating  the  aforesaid  lands.  Additional 
copies  of  the  map  will  be  forwarded  to  you  under 
separate  cover. 

Sincerely  yours, 

HENRY  L.  STIMSON, 
Secretary  of  War. 
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3  Inclosures: 
1— Map 

2— Exhibit  *'A"  (in  trip) 
3— Exhibit  ''B"  (in  trip) 
Pursuant  to  T.  28  U.S.  Code,  Sec.  661,  I  certify 
this  to  be  a  true  copy  of  the  original  record  in  this 
Department. 

[Seal]  NORMAN  U.  LITTELL, 

Assistant  Attorney  General, 
Lands     Division,     Depart- 
ment of  Justice. 

[Endorsed] :  Filed  February  23,  1943. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  RIGHT  OF  IMMEDIATE 

POSSESSION 

Comes  now  the  petitioner  herein  and  respectfully 
moves  the  court  for  an  order  granting  the  right  of 
immediate  possession,  pursuant  to  the  provisions 
of  Title  II,  Section  201  of  the  "Second  War  Powers 
Act,  1942",  being  Public  No.  207,  77th  Congress, 
approved  March  27,  1942.  This  motion  is  based  on 
the  files  and  records  herein  and  the  following  affi- 
davit. 

EDWARD  M.  CONNELLY, 
United  States  Attorney. 
HARVEY  ERICKSON, 

Ass't  United  States  Attorney. 
HART  SNYDER, 

Special     Attorney,     Depart- 
ment of  Justice. 
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United  States  of  America, 

Eastern  District  of  Washington — ss. 

Hart  Snyder,  being  duly  sworn,  on  oath  says :  that 
he  is  a  special  attorney  for  the  Department  of 
Justice;  that  the  property  described  in  the  petition 
for  condemnation  herein  is  being  acquired  in  time 
of  war  for  military  purposes  at  the  request  of  the 
Secretary  of  War;  that  as  provided  in  Title  II, 
Section  201  of  the  ^'Second  War  Powers  Act,  1942", 
being  Public  No.  507,  77th  Congress,  approved 
March  27,  1942,  immediate  possession  of  said  prop- 
erty to  the  extent  of  the  interest  described  in  said 
petition  is  required  in  order  that  said  property  may 
be  occupied,  used  and  improved  for  [6]  the  purposes 
described  in  said  petition;  that  an  order  should  be 
entered  herein  granting  to  the  petitioner  the  right 
of  such  immediate  possession. 

HART  SNYDER, 

Subscribed  and  sworn  to  before  me  this  23  day 
of  February,  1943. 

[Seal]  A.  A.  LaFRAMBOISE, 

Clerk,    United    States    District    Court,    Eastern 
District  of  Washington. 

[Endorsed] :  Filed  Febmary  23,  1943. 
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[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  RIGHT  OF 
IMMEDIATE  POSSESSION 

This  matter  having  come  on  regularly  this  day 
upon  petitioners'  motion  and  affidavit  for  right 
of  immediate  possession  and  it  appearing  there- 
from that  the  property  described  in  the  petition 
for  condemnation  is  being  acquired  in  time  of  war 
for  military,  naval,  or  other  war  purposes  and  that 
immediate  possession  thereof  to  the  extent  of  the 
interest  hereinafter  described  is  required  in  order 
that  said  property  may  forthwith  be  occupied,  used 
and  improved  for  the  purpose  described  in  said 
petition  and  as  provided  in  Title  II,  Section  201  of 
the  "Second  War  Powers  Act,  1942",  being  Public 
No.  507,  77th  Congress,  approved  March  27,  1942, 
now  therefore,  it  is  hereby 

Ordered  that  the  right  of  immediate  possession 
is  hereby  granted  to  the  petitioner  herein,  the 
United  States  of  America,  of  the  property  herein- 
after described.  It  is  further  ordered  that  when  the 
names  and  addresses  of  record  owners  and  parties  in 
possession  are  obtained,  notice  of  the  entry  of  this 
order  shall  be  given  to  record  owners  and  to  any 
person  who  is,  on  this  day,  actually  occupying  or 
cultivating  said  described  lands,  such  notice  to  be 
given  by  depositing  certified  copies  hereof  in  the 
United  States  registered  mail  in  envelopes  ad- 
dressed to  each  such  person;  provided,  that  when 
the  person  so  to  be  notified  are  husband  and  wife, 
one  such  notice  addressed  jointly  to  both  shall  be 
sufficient. 
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Said  property  is  described  as  follows,  to-wit : 

The  fee  simple  title,  subject,  however,  to  existing 
easements  for  public  roads  and  highways,  for  public 
utilities,  for  railroads,  and  for  pipe  lines,  in  and  to 
the  following  described  lands,  to-wit: 

Area  "A" 

Beginning  at  the  intersection  of  the  East  line  of 
Section  31,  T.  13  N.  R.  28  E.,  with  the  Southerly  or 
right  bank  of  the  Columbia  River;  thence 

Meandering  in  a  Northwesterly  direction  along 
the  south  Bank  of  the  Columbia  River  to  its  inter- 
section with  the  North-South  center  line  of  Sec.  4' 
T.  13  N.  R.  25  E.;  thence; 

In  a  Southerly  direction  along  the  North-South 
center  line  of  Sees.  4,  9,  16,  and  21,  to  the  S14 
corner  of  Sec.  21 ;  thence ; 

East  along  the  South  line  of  Sec.  21  to  its  South- 
east corner ;  thence ; 

South  along  the  West  line  of  Sec.  27  and  34  to  the 
Southwest  corner  of  Sec.  34;  T.  13  N.  R.  25  E.; 
thence ; 

East  along  the  North  line  of  Sec.  4,  T.  12  N.  R. 
25  E.  to  the  Northeast  corner  of  Sec.  4 ;  thence ; 

South  along  the  West  line  of  Sees.  3,  10,  15,  22,  27 
to  the  Southwest  corner  of  Sec.  27 ;  thence ; 

East  along  the  South  line  of  Sees.  27  and  26  to 
the  Southeast  corner  of  Sec.  26 ;  thence ; 

South  along  the  West  line  of  Sec.  36  to  its  South- 
west corner;  thence ; 
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East  along  the  South  line  of  See.  36,  T.  12  N.,  R. 

25  E.  and  Sec.  31,  T.  12  N.  R.  26  E.,  to  the  Southeast 
corner  of  Sec.  31,  thence; 

South  along  the  West  line  of  Sec.  5,  T.  11  N.  R. 

26  E.,  to  its  Southwest  corner;  thence; 

East  along  the  South  line  of  Sec.  5  and  4  to  the 
Southeast  corner  of  Sec.  4;  thence; 

South  along  the  West  line  of  Sec.  10  to  its  South- 
west corner;  thence; 

East  along  the  South  line  of  Sees.  10  and  11  to  the 
Southeast  corner  of  Sec.  11;  thence; 

North  along  the  East  line  of  Sec.  11  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  1  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  1  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  31,  T.  12  N. 
R.  27  E.  to  the  Southeast  corner  of  Sec.  31;  thence; 

North  along  the  East  line  of  Sec.  31  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  29  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  29  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  21  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  21  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  15  to  its  South- 
east corner;  thence; 
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North  along  the  East  line  of  Sec.  15  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  11  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  11  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  1,  T.  12  N.  E.  27 
E.  and  Sec.  6,  T.  12  N.,  R.  28  E.,  to  the  Southeast 
corner  of  Sec.  6 ;  thence ; 

North  along  the  East  line  of  Sec.  6,  T.  12  N.,  R. 
28  E.,  and  Sec.  31,  T.  13  N.,  R.  28  E.  to  its  inter- 
section with  the  Southerly  bank  of  the  Columbia 
River  to  the  point  of  beginning. 

Said  lands  are  situate  in  Benton  County,  Wash- 
ington, and  contain  176,323  acres,  more  or  less. 

Area  ^'D" 

Beginning  at  the  intersection  of  the  North  line 
of  Section  2,  Township  10  North,  Range  28  East, 
West  Meridian  with  the  Westerly  or  right  bank 
of  the  Columbia  River ;  thence  in  a  Southerly  direc- 
tion meandering  along  the  right  bank  of  the  Colum- 
bia River  to  its  intersection  with  the  South  line  of 
Section  20,  Township  9  North,  Range  29  East; 
thence  West  along  the  South  line  of  Sections  20 
and  19,  Township  9  North,  Range  29  East  and 
Sections  24  and  23,  Township  9  North,  Range  28 
East  to  the  Southwest  comer  of  Section  23;  thence 
North  alon^  the  West  line  of  Section  23  to  its 
Northwest  corner;  thence  West  along  the  South  line 
of  Section  15,  and  16  to  the  Southwest  corner  of 
Section  16;  thence  North  along  the  West  line  of 
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Sections  16,  9  and  4,  Township  9  Nortli,  Range  28 
East,  and  Sections  33,  28,  21,  16,  9  and  4,  Townshij) 
10  North,  Range  28  East  to  the  Northwest  corner 
of  Section  4;  thence  East  along  the  North  line  of 
Sections  4,  3  and  2  to  the  point  of  beginning. 

Said  land  contains  17,510  acres,  more  or  less,  and 
is  situate  in  Benton  County,  Washington. 

Dated  this  23  day  of  Feburary,  1943. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 
Presented  by: 

HART   SNYDER, 

Special  Attorney  for  the  De- 
partment of  Justice. 

[Endorsed] :  Filed  February  23,  1943. 


[Title  of  District  Court  and  Cause.] 

AMENDED  PETITION 
FOR  CONDEMNATION 

Comes  now  the  petitioner,  the  United  States  of 
America,  by  its  undersigned  attorneys,  acting  under 
and  by  direction  of  the  Attorney  General  of  the 
United  States,  and  alleges  as  follows: 

I. 

The  Secretary  of  War  of  the  United  States,  for 
military  purposes,  has  undertaken  the  acquisition 
of  the  certain  property  hereinafter  described,  pur- 
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suant  to  and  in  accordance  with  the  provisions  con- 
tained in  the  Act  of  Congress  approved  August  18, 
1890  (26  Stat.  316)  as  amended  by  the  Acts  of 
Congress  approved  July  2,  1917  (40  Stat.  241), 
April  11,  1918,  (40  Stat.  518;  50  U.S.C.  sec.  171), 
and  March  27,  1942  (Public  Law  507-77th  Con- 
gress), which  acts  authorize  the  acquisition  of  land 
for  military  purposes,  and  the  Act  of  Congress  ap- 
proved July  2,  1942  (Public  Law  649-77th  Con- 
gress), which  act  appropriated  funds  for  such  pur- 
poses. 

II. 

That  said  property  is  required  for  use  in  con- 
nection with  the  establishment  of  the  Hanford 
Engineering  Project,  for  a  military  reservation  and 
for  other  military  uses  incident  thereto.  The  prop- 
erty herein  described  is  necessary  adequately  to 
provide  for  such  purposes  and  has  been  selected  by 
said  Secretary  of  War  for  acquisition  by  the  United 
States  for  the  aforesaid  uses,  and  the  petitioner  in 
good  faith  intends  to  use  said  property  therefor. 

III. 

The  property  sought  to  be  acquired  in  these  pro- 
ceedings is  situate  in  the  above  named  district  and 
is  described  as  follows,  to-wit: 

The  fee  simple  title,  subject,  however,  to  existing 
easements  for  public  roads  and  highways,  for  public 
utilities,  for  railroads  and  for  pipe  lines,  excepting, 
however,  all  existing  easements  for  railroad  pur- 
poses in  favor  of  the  Chicago,  Milwaukee,  St.  Paul 
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and  Pacific  Railroad  Compan}-,  which  easements  in 
favor  of  said  Chicago,  Milwaukee,  St.  Paul  and 
Pacific  Railroad  Company  are  included  in  the  prop- 
erty to  be  acquired  in  these  proceedings,  in  and  to 
the  following  described  lands,  to-wit: 

Area  "A" 

Beginning  at  the  intersection  of  the  East  line 
of  Section  31,  To\^aiship  13  North,  Range  28  East, 
with  the  Southerly  or  right  bank  of  the  Columbia 
River; 

Thence  meandering  in  a  Northwesterly  direction 
along  the  South  bank  of  the  Columbia  River  to  its 
intersection  with  the  North-South  center  line  of 
Section  5,  Township  13  North,  Range  25  East; 

Thence  in  a  Southerl}^  direction  along  the  North- 
South  center  line  of  Sections  5,  8,  17  and  20  to  the 
South  quarter  corner  of  Section  20; 

Thence  East  along  the  South  line  of  Section  20 
to  its  Southeast  corner; 

Thence  South  along  the  West  line  of  Section  28 
and  33  to  the  Southwest  corner  of  Section  33 ;  Town- 
ship 13  North,  Range  25  East; 

Thence  East  to  the  Northwest  corner  of  Section 
4,  Township  12  North,  Range  25  East; 

Thence  South  along  the  West  line  of  Sections  4, 
9,  16  and  21  to  the  Southwest  corner  of  Section  21 ; 
thence  East  to  the  Southeast  corner  of  Section  21; 
thence  South  to  the  Southwest  corner  of  Section  27, 
Township  12  North,  Range  25  East; 

Thence  East  along  the  South  line  of  Section  27 
and  26  to  the  Southeast  corner  of  Section  26,  Town- 
ship 12  North,  Range  25  East ; 
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Thence  South  along  the  West  line  of  Section  36 
to  its  Southwest  corner; 

Thence  East  along  the  South  lines  of  Section  36 
Township  12  North,  Range  25  East  and  Section  31, 
Township  12  North,  Range  26  East,  to  the  South- 
east corner  of  Section  31 ; 

Thence  South  along  the  West  line  of  Section  5, 
Township  11  North,  Range  26  East,  to  its  South- 
west corner; 

Thence  East  along  the  South  lines  of  Sections  5 
and  4,  Township  11  North,  Range  26  East,  to  the 
Southeast  corner  of  Section  4; 

Thence  South  along  the  West  line  of  Section  10, 
Township  11  North,  Range  26  East  to  its  South- 
west corner;  [12] 

Thence  East  along  the  South  lines  of  Sections  10 
and  11  to  the  Southeast  corner  of  Section  11 ; 

Thence  North  along  the  East  line  of  Section  11 
to  its  Northeast  corner; 

Thence  East  along  the  South  line  of  Section  1, 
To^\^lship  11  North,  Range  26  East,  to  its  South- 
east corner; 

Thence  North  along  the  East  line  of  Section  1 
to  its  Northeast  corner; 

Thence  East  along  the  South  line  of  Section  31, 
Township  12  North,  Range  27  East  to  the  South- 
east corner  of  Section  31; 

Thence  North  along  the  East  line  of  Section  31 
to  its  Northeast  corner; 

Thence  East  along  the  South  line  of  Section  29, 
Township  12  North,  Range  27  East,  to  its  South- 
east corner: 
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Thence  North  along  the  East  line  of  Section  29 
to  its  Northeast  corner; 

Thence  East  along  the  South  line  of  Section  21, 
Township  12  North,  Range  27  East  to  its  South- 
east corner; 

Thence  North  along  the  East  line  of  Section  21 
to  its  Northeast  corner; 

Thence  East  along  the  South  line  of  Section  15, 
Township  12  North,  Range  27  East  to  its  South- 
east corner; 

Thence  North  along  the  East  line  of  Section  15 
to  its  Northeast  corner; 

Thence  East  along  the  South  line  of  Section  11, 
Township  12  North,  Range  27  East  to  its  Southeast 
corner ; 

Thence  North  along  the  East  line  of  Section  11 
to  its  Northeast  corner; 

Thence  East  along  the  South  lines  of  Section  1, 
Township  12  North,  Range  27  East,  and  Section  6, 
Township  12  North,  Range  28  East,  to  the  South- 
east corner  of  Section  6; 

Thence  North  along  the  East  lines  of  Section6, 
Township  12  North,  Range  28  East  and  Section  31, 
Township  13  North,  Range  28  East  to  its  inter- 
section with  the  Southerly  bank  of  the  Columbia 
River,  the  point  of  beginning. 

Said  lands  are  situate  in  Benton  County,  Wash- 
ington, and  contain  182,723  acres,  more  or  less. 

Area  ''D" 

Beginning  at  the  intersection  of  the  North  line 
of  Section  2,  Township  10  North,  Range  28  East, 


Priest  Rapids  TrrigatiGu  District  21 

W.M.,  with  the  Westerly  or  right  bank  of  the 
Cohimbia  River; 

Thence  in  a  Southerly  direction  meandering 
along  the  right  bank  of  the  Columbia  River  to  its 
intersection  with  the  North  line  of  the  Yakima 
River; 

Thence  Westerly  and  Northwesterly  following 
the  meanders  of  the  Yakima  River  to  its  North- 
westernmost  corner  of  intersection  with  the  West 
line  of  Section  4,  Township  9  North,  Range  28 
East; 

Thence  North  along  the  West  line  of  said  Section 
4  and  continuing  Northerly  along  section  lines 
through  TowTiship  10  North,  Range  28  East  to  the 
Northwest  corner  of  Section  4,  Township  10  North, 
Range  28  East,  thence  Easterly  along  section  lines 
to  the  point  of  beginning. 

Said  lands  contain  17,000  acres,  more  or  less, 
and  are  situate  in  Benton  County,  Washington. 

Area  '^E" 

Sections  7,  8,  9,  16,  17  and  18,  all  in  Township  13 
North,  Range  24  East. 

Also  the  West  half  of  Section  10  and  the  West 
half  of  Section  15,  aU  in  Township  13  North,  Range 
24  East. 

Also  Sections  1,  2  and  3,  all  in  Township  13 
North,  Range  23  East. 

Said  lands  are  situate  in  Benton,  Yakima  and 
Grant  Counties  Washington,  and  contain  6,400 
acres,  more  or  less.     [14] 
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Wherefore,  your  petitioner  prays: 

1.  That  the  purpose  of  this  condemnation  be  ad- 
judicated to  be  a  public  use. 

2.  That  a  jury  be  empaneled  to  fix  and  deter- 
mine a  just  and  proper  award  and  compen- 
sation for  the  property  herein  described,  or 
in  case  a  jury  be  waived,  then  that  the  com- 
pensation to  be  paid  as  aforesaid  be  as- 
certained and  determined  by  the  court  or  a 
judge  thereof,  and  that  the  parties  entitled  to 
receive  such  compensation  be  determined 
thereby. 

3.  That  the  property  hereinabove  described  be 
decreed  to  be  the  property  of  the  United 
States. 

4.  That  the  court  grant  such  other  relief  as  shall 
seem  proper  in  the  premises. 

EDWARD  J.   CROWLEY. 
JOSEPH  L.  THOMAS, 

Special  Attorneys  for  the  De- 
partment of  Justice. 

Attorneys  for  Petitioner. 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

Edward  J.  Crowley,  being  first  duly  sworn,  upon 
oath  deposes  and  says :  That  he  is  a  duly  appointed, 
qualified  and  acting  Special  Attorney  for  the  De- 
partment of  Justice,  and  as  such  makes  this  veri- 
fication; that  he  has  read  the  foregoing  amended 
petition    for    condemnation,    knows    the    contents 
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thereof  and  that  the  same  is  true  to  the  best  of  his 
knowledge,  information  and  belief. 

EDWARD  J.  CROWLEY. 
Subscribed   and  sworn  to  before  me  this   22nd 
day  of  April,  1943. 

[Seal]  A.  A.  LaFRAMBOISE, 

Clerk,  United  States  District  Court  for  the  East- 
ern District  of  Washington. 
Filed  April  22,  1943. 


AUTHORIZING  AND  DIRECTING  AMENDED 
PETITION  FOR  CONDEMNATION 

April  12,  1943 
The  Honorable 
The  Attorney  General 
Washington,  D.  C. 

Dear  Mr.  Attorney  General: 

Reference  is  made  to  the  condemnation  proceed- 
ing entitled  United  States  vs.  193,833  acres  of  land, 
more  or  less,  situate  in  Benton  County,  Washing- 
ton, Clements  P.  Alberts,  et  al.,  now  pending  in  the 
United  States  District  Court  for  the  District  of 
Washington,  to  acquire  certain  lands  for  use  in 
connection  with  the  Hanford  Engineering  Works. 

It  has  been  administratively  determined  to  be  ad- 
vantageous to  the  interest  of  the  United  States  to 
amend  the  petition  in  condemnation  and  order  of 
possession  in  order  to  correctly  and  fully  describe 
all  of  the  lands  to  be  affected  by  this  proceeding, 
and  to  further  amend  said  petition  and  order  to 
provide  for  the  acquisition  of  certain  existing  ease- 
ments for  railroads  in  the  lands  involved. 
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It  is  requested,  therefore,  that  you  take  the  neces- 
sary action  to  amend  the  petition  and  order  of 
possession  to  include  all  of  the  lands  described  in 
the  attached  Exhibit  "A"  as  Areas  "A",  "D",  and 
"E",  and  to  further  amend  the  petition  and  order 
of  possession  to  set  forth  the  following  described 
estate  to  be  acquired  in  said  land:  The  fee  simple 
title  thereto,  subject,  however,  to  existing  ease- 
ments for  public  roads  and  highways,  for  public 
utilities,  for  railroads  and  for  pipe  lines,  excepting, 
for  public  utilities,  for  railroads  and  for  pipe  lines, 
excepting,  however,  all  existing  easements  for  rail- 
road purposes  in  favor  of  the  Chicago,  Milwaukee, 
St.  Paul  and  Pacific  Railroad  Company. 

Inclosed  are  two  additional  copies  of  Exhibit 
*'A"  and  four  copies  of  map  designating  the  lands 
above  referred  to. 

Sincerely  yours, 

HENRY  L.  STIMSON, 
Secretary  of  War. 
Inclosures : 

1— Exhibit  "A"  (m  trip) 
2 — Map   (4  copies) 

Pursuant  to  T.  28,  U.S.  Code,  Sec.  661,  I  certify 
this  to  be  a  true  copy  of  the  original  record  in  this 
Department. 

[Seal]  NORMAN  U.  LITTELL, 

Assistant  Attorney  General 
Lands     Division,     Depart- 
ment of  Justice. 
Filed  April  22,  1943. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  RIGHT  OF  IMMEDIATE 
POSSESSION  ON  AMENDED  PETITION 

Conies  now  the  petitioner  herein  and  respectfully 
moves  the  court  for  an  order  granting  the  right  of 
immediate  possession  as  to  property  not  included  in 
the  order  granting  right  of  immediate  possession 
entered  in  the  above  entitled  proceedings  on  Feb- 
ruary 23,  1943.  This  motion  is  made  pursuant  to 
the  provisions  of  Title  II,  Section  201  of  the  ''Sec- 
ond War  Powers  Act,  1942,"  being  Public  No.  507, 
77th  Congress,  approved  March  27,  1942,  and  is 
based  on  the  files  and  records  herein  and  the  fol- 
lowing affidavit. 

EDWARD  J.  CROWLEY, 
JOSEPH  L.  THOMAS, 

Special  Attorneys  for  the 
Department  of  Justice. 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

Edward  J.  Crowley,  being  first  duly  sworn,  on 
oath  says:  That  he  is  a  special  attorney  for  the 
Department  of  Justice ;  that  the  property  described 
in  the  amended  petition  for  condemnation  herein 
is  being  acquired  in  time  of  war  for  military  pur- 
poses at  the  request  of  the  Secretary  of  War;  that 
an  order  was  entered  herein  on  February  23,  1943, 
granting  to  the  United  States  of  America  the  right 
of  immediate   possession  to   all   the   property   de- 
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scribed  in  the  petition  for  condemnation  filed  herein 
on  February  23,  1943;  that  as  provided  in  Title  II, 
Section  201  of  the  "Second  War  Powers  Act,  1942,^' 
being  Public  No.  507,  77th  Congress,  approved 
March  27,  1942,  innnediate  possession  of  said  prop- 
erty not  [17]  included  in  said  order  granting  the 
right  of  immediate  possession,  to  the  extent  of  the 
interest  described  in  said  amended  petition,  is  re- 
quired in  order  that  said  property  not  included  in 
said  order  granting  right  of  immediate  possession 
may  be  occupied,  used  and  improved  for  the  pur- 
poses of  said  act  and  for  the  purposes  described 
in  said  amended  petition;  that,  as  shown  by  the 
amended  petition  on  file  herein,  additional  property 
has  been  included  in  these  proceedings;  that  an 
order  should  be  entered  herein  granting  to  the 
petitioner  the  right  of  such  immediate  possession 
as  to  such  property  not  included  in  said  order  grant- 
ing right  of  immediate  possession  entered  on  Feb- 
ruary 23,  1943. 

EDWAED  J.  CROWLEY. 
Subscribed  and  sworn  to  before  me  this  22nd  day 
of  April,  1943. 

[Seal]  A.  A.  LaFEAMBOISE, 

Clerk,  United  States  District 
Court,   Eastern  District  of 
Washington. 

[Endorsed] :     FUed  April  22,  1943.  [18] 
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[Title  of  District  Court  and  Cause.] 

ORDER  GRANTING  RIGHT  OF  IMMEDIATE 
POSSESSION  AS  TO  ADDITIONAL 
PROPERTY    [19] 

This  matter  having  come  on  regularly  this  day 
upon  petitioner's  motion  and  affidavit  for  right  of 
immediate  possession,  and  it  appearing  therefrom 
that  the  property  described  in  the  amended  peti- 
tion for  condemnation  is  being  acquired  in  time  of 
war  for  military,  naval  or  other  war  purposes,  and 
that  immediate  possession  of  the  property  described 
in  the  amended  petition  herein  and  not  included  in 
the  order  granting  right  of  immediate  possession 
entered  herein  on  February  23,  1943,  to  the  extent 
of  the  interest  hereinafter  described  is  required  in 
order  that  said  additional  property  may  forthwith 
be  occupied,  used  and  improved  for  the  purposes 
described  in  said  amended  petition  and  as  provided 
in  Title  II,  Section  201  of  the  "Second  War  Pow- 
ers Act,  1942,"  being  Public  No.  507,  77th  Congress, 
approved  March  27,  1942,  and  it  appearing  that 
an  order  granting  right  of  immediate  possession 
was  heretofore  entered  in  the  above  entitled  pro- 
ceedings on  February  23,  1943,  as  to  part  of  the 
property  hereinafter  described,  it  is  hereby 

Ordered  that  the  right  of  immediate  possession 
is  hereby  granted  to  the  petitioner  herein,  United 
States  of  America,  as  to  that  portion  of  the  property 
hereinafter  described  for  which  possession  was  not 
heretofore  granted  by  said  order  entered  herein  on 
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February  23,  1943,  said  right  of  possession  hereby 
granted  being  in  addition  to  that  granted  by  said 
order  of  February  23,  1943. 

It  Is  Further  Ordered  that  when  the  names  and 
addresses  of  record  owners  and  parties  in  possession 
are  obtained,  notice  of  the  entry  of  this  order  shall 
be  given  to  record  owners  and  to  any  person  who 
is,  on  this  day,  actually  occupying  or  cultivating 
said  described  lands  which  are  not  included  in  said 
order  granting  right  of  immediate  possession  en- 
ered  herein  on  February  23,  1943. 

It  Is  Further  Ordered  that  such  notice  be  given 
by  depositing  uncertified  copies  hereof  in  the  United 
States  mail,  by  ordinary  mail,  in  envelopes  ad- 
dressed to  each  such  person,  provided,  that  when 
the  persons  so  to  be  notified  are  husband  and  wife, 
one  such  notice  addressed  jointly  to  both  shall  be 
sufficient. 

Said  property  is  described  as  follows,  to-wit :  [20] 

The  fee  simple  title,  subject,  however,  to  existing 
easements  for  public  roads  and  highways,  for  pub- 
lic utilities,  for  railroads,  and  for  pipe  lines,  ex- 
cepting, however,  all  existing  easements  for  rail- 
road purposes  in  favor  of  the  Chicago,  Milwaukee, 
St.  Paul  and  Pacific  Railroad  Company,  which 
easements  in  favor  of  said  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railroad  Company  are  included 
in  the  property  to  be  acquired  in  these  proceedings, 
in  and  to  the  following  described  lands,  to-wit: 
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AEEA  "A" 

Beginning  at  the  intersection  of  the  East  line  of 
Section  31,  Township  13  North,  Range  28  East,  with 
the  Southerly  or  right  bank  of  the  Columbia  River ; 

Thence  meandering  in  a  Northwesterly  direction 
along  the  South  bank  of  the  Columbia  River  to  its 
intersection  with  the  North-South  center  line  of 
Section  5,  Township  13  North,  Range  25  East; 

Thence  in  a  Southerly  direction  along  the  North- 
South  center  line  of  Sections  5,  8,  17  and  20  to  the 
South  quarter  corner  of  Section  20; 

Thence  East  along  the  South  line  of  Section  20 
to  its  Southeast  corner; 

Thence  South  along  the  West  line  of  Section  28 
and  33  to  the  Southwest  corner  of  Section  33 ;  Town- 
ship 13  North,  Range  25  East; 

Thence  East  to  the  Northwest  corner  of  Section. 
4,  Township  12  North,  Range  25  East; 

Thence  South  along  the  West  line  of  Sections  4, 
9,  16  and  21  to  the  Southwest  corner  of  Section  21 ; 
thence  East  to  the  Southeast  comer  of  Section  21; 
Thence  South  to  the  Southwest  corner  of  Section 
27,  Township  12  North,  Range  25  East; 

Thence  East  along  the  South  line  of  Section  27 
and  26  to  the  Southeast  corner  of  Section  26,  Town- 
ship 12  North,  Range  25  East ; 

Thence  South  along  the  West  line  of  Section  36. 
to  its  Southwest  corner; 

Thence  East  along  the  South  lines  of  Section  36, 
Township  12  North,  Range  25  East  and  Section  31, 
Township  12  North,  Range  26  East,  to  the  Southeast 
corner  of  Section  31; 
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Thence  South  along  the  West  line  of  Section  5, 
Township  11  North,  Range  26  East,  to  its  South- 
west corner; 

Thence  East  along  the  South  lines  of  Sections 
5  and  4,  Township  11  North,  Range  26  East,  to  the 
Southeast  corner  of   Section  4; 

Thence  South  along  the  West  line  of  Section  10, 
Township  11  North  Range  26  East  to  its  Southwest 
corner;  [21] 

Thence  East  along  the  South  lines  of  Sections  10 
and  11  to  the  Southeast  corner  of  Section  11; 

Thence  North  along  the  East  line  of  Section  11 
to  its  Northeast  corner; 

Thence  East  along  the  South  line  of  Section  1, 
Township  11  North,  Range  26  East,  to  its  South- 
east corner; 

Thence  North  along  the  East  line  of  Section  1 
to  its  Northeast  corner; 

Thence  East  along  the  South  line  of  Section  31, 
Township  12  North,  Range  27  East  to  the  South- 
east corner  of  Section  31; 

Thence  North  along  the  East  line  of  Section  31 
to  its  Northeast  corner; 

Thence  East  along  the  South  line  of  Section  29, 
Township  12  North,  Range  27  East,  to  its  South- 
east corner; 

Thence  North  along  the  East  line  of  Section  29 
to  its  Northeast  corner; 

Thence  East  along  the  South  line  of  Section  21, 
Township  12  North,  Range  27  East  to  its  Southeast 
corner ; 
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Thence  North  along  the  East  line  of  Section  21 
to  its  Northeast  corner; 

Thence  East  along  the  South  line  of  Section  15, 
Township  12  North,  Range  27  East  to  its  Southeast 
corner  ; 

Thence  North  along  the  East  line  of  Section  15 
to  its  Northeast  corner; 

Thence  East  along  the  South  Ime  of  Section  11, 
Township  12  North,  Range  27  East  to  its  Southeast 
corner ; 

Thence  North  along  the  East  line  of  Section  11 
to  its  Northeast  corner; 

Thence  East  along  the  South  lines  of  Section  1, 
To^^mship  12  North,  Range  27  East,  and  Section  6, 
Township  12  North,  Range  28  East,  to  the  South- 
east corner  of  Section  6 ; 

Thence  North  along  the  East  lines  of  Section  6, 
Township  12  North,  Range  28  East  and  Section  31, 
Township  13  North,  Range  28  East  to  its  inter- 
section with  the  Southerly  bank  of  the  Columbia 
River,  the  point  of  beginning. 

Said  lands  are  situate  in  Benton  County,  Wash- 
ington, and  contain  182,723  acres,  more  or  less.  [22] 

AREA  "D" 

Beginning  at  the  intersection  of  the  North  line 
of  Section  2,  Township  10  North,  Range  28  East, 
W.M.,  with  the  Westerly  or  right  bank  of  the 
Columbia  River; 

Thence  in  a  Southerly  direction  meandering  along 
the  right  bank  of  the  Columbia  River  to  its  inter- 
section with  the  North  line  of  the  Yakima  River; 
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Thence  Westerly  and  Northwesterly  following  the 
meanders  of  the  Yakima  River  to  its  Northwestern- 
most  corner  of  intersection  with  the  West  line  of 
Section  4,  Township  9  North,  Range  28  East; 

Thence  North  along  the  West  line  of  said  Section 
4  and  continuing  Northerly  along  section  lines 
through  Township  10  North,  Range  28  East  to  the 
Northwest  corner  of  Section  4,  Township  10  North, 
Range  28  East;  thence  Easterly  along  section  lines 
to  the  point  of  beginning. 

Said  lands  contain  17,000  acres,  more  or  less,  and 
are  situate  in  Benton  Comity,  Washington. 

AREA  "E" 
Sections  7,  8,  9,  16,  17  and  18,  all  m  Township 
13  North,  Range  24  East. 

Also  the  West  half  of  Section  10  and  the  West 
half  of  Section  15,  all  in  Township  13  North,  Range 
24  East. 

Also  Sections  1,  2  and  3,  all  in  Township  13  North, 
Range  23  East. 

Said  lands  are  situate  in  Benton,  Yakima  and 
Grant  Counties,  Washington,  and  contain  6,400 
acres,  more  or  less. 

Dated  this  22nd  day  of  AprH,  1943. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 
Presented  by: 

EDWARD  J.  CROWLEY, 
Special  Attorney  for  the 
Department  of  Justice. 

[Endorsed] :     Filed  April  22,  1943.  [23] 
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[Title  of  District  Court  and  Cause.] 

MOTION  ESTABLISHING  SEQUENCE 
OF  TEIAL 
Comes  Now  Priest  Rapids  Irrigation  District  and 
moves  the  Court  for  an  order  requiring  and  direct- 
ing that  the  above  entitled  case  be  set  down  for  trial 
as  against  this  defendant  in  advance  of  the  trial  of 
any  and  all  cases  against  owners  of  land  within  the 
boundaries  of  Priest  Rapids  Irrigation  District,  or 
that  if  cases  of  the  United  States  against  individual 
owners  of  land  are  tried  in  advance  of  the  case 
against  this  defendant,  the  value  of  its  assets  de- 
scribed in  the  following  affidavit,  distributable  to 
such  individual  owners,  be  excluded  from  considera- 
tion in  the  award  of  damages  or  compensation  to 
be  paid  to  such  individual  owners,  for  the  reason 
that  it  will  be  impossible  to  determine  the  rights 
of  said  individuals  at  such  trial  and  for  the  reason 
that  it  will  be  impossible  to  determine  the  value 
of  the  total  assets  of  the  district  to  be  distributed 
until  provision  has  been  made  for  the  payment  out 
of  the  proceeds  of  such  assets  of  the  outstanding 
bonds  of  the  district  and  any  and  all  floating  in- 
debtedness of  the  district  in  the  form  of  warrants 
or  otherwise,  and  in  support  of  its  motion  submits 
the  files  and  records  herein  and  the  following  affi- 
davit. 

MOULTON  &  POWELL, 

Attorneys  for  Priest  Rapids 
Irrigation  District. 
Copy  received  May  15,  1943. 

EDWARD  J.  CROWLEY, 

Of  Attorneys  for  Petitioner 
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In  the  District  Court  of  the  United  States 
.  For  the  Eastern  District  of  Washmgton 

United  States  of  America, 

Elastern  District  of  Washington — ss. 

M.  M.  Moulton,  being  first  duly  sworn,  on  oath 
states : 

He  makes  this  aflidavit  in  support  of  the  attached 
motion.  He  is  one  of  the  attorneys  appearing  herein 
for  Priest  Rapids  Irrigation  District;  that  said 
district  is  an  irrigation  district  regularly  organized 
under  the  laws  of  the  State  of  Washington  relating 
to  the  establishment  and  government  of  irrigation 
districts,  particularly  the  Act  of  March  20,  1890, 
and  laws  supplemental  thereto  and  amendatory 
thereof.  That  the  district  owns  certain  operating 
facilities,  consisting  principally  of  a  hydro-electric 
power  plant  constructed  at  Priest  Rapids  on  the 
Columbia  River  in  Yakima  County,  together  with 
transmission  lines,  pumps,  motors,  canals,  and  pipe- 
lines, which  power  plant  is  used  in  part  for  the 
generation  of  power  for  the  delivery  of  water 
through  its  pmnps  and  pipelines  and  canals  upon 
land  held  in  private  ownership  in  the  district.  That 
said  power  plant  is  capable  of  generating,  and  does 
generate  as  operated  by  the  district,  a  large  volume 
of  surplus  electric  energy,  which  surplus  is  sold  by 
the  district  to  the  Pacific  Power  &  Light  Company 
on  an  existing  contract  which  yields  to  the  district 
a  substantial  net  revenue  over  and  above  the  cost 
of  operation. 
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That  it  is  claimed  by  engineers  employed  by  the 
district  that  the  generating  capacity  of  said  power 
plant  is  capable  of  being  very  substantially  in- 
creased at  a  low  cost.  That  said  power  plant,  trans- 
mission luies,  pumps,  motors,  pipelines  and  canals, 
including  the  power  canal  for  the  diversion  of  water 
from  the  Columbia  River  to  the  power  plant,  have 
a  value  which  is  unknown  to  affiant  at  this  time, 
but  which,  upon  estimates  made  by  competent  engi- 
neers, exceeds  $500,000.00.  That  upon  liquidation 
and  dissolution  of  Priest  Rapids  Irrigation  District, 
which  must  follow  the  taking  of  its  property  by  the 
United  States,  said  [25]  assets  would  belong  to  the' 
owners  of  the  land  in  the  district  and  that  said 
owners  should  not  be  deprived  of  their  ownership 
and  their  right  to  share  in  the  distribution  of  said^ 
assets  by  having  their  land  taken  from  them  and  the 
title  thereto  vested  in  the  United  States  until  the 
value  of  said  assets  has  been  determined  and  the- 
distribution  thereof  secured  to  the  district  land 
owners. 

Affiant  has  been  informed  and  believes,  and  upon 
such  information  and  belief  states,  that  the  repre- 
sentatives of  the  United  States  who  have  been  en- 
gaged in  appraising  the  assets  of  the  private  land- 
owners in  the  district  have  not  taken  into  considera- 
tion in  arriving  at  their  values  the  existence  of  said 
power  plant  and  district  assets,  and  that  they  have 
not  given  to  said  privately  owned  lands  a  value 
which  includes  the  value  of  the  district  assets. 

Affiant  further  states  that  if  the  United  States 
acquires  title  to  the  privately  owned  lands  in  the 


36  United  States  of  America  vs. 

district  before  the  value  of  the  district  assets  has 
been  ascertained  and  distributed  there  would  be  a 
strong  probability  that  the  United  States  would  as 
a  matter  of  law  become  the  owner,  through  the 
irrigation  district,  of  all  the  district  assets  and 
would  thus  acquire  title  to  those  assets  without  com- 
pensation being  paid  to  the  existing  land  owners. 

Affiant  further  states  that  large  numbers  of  land- 
owners in  the  district  are  unwilling  to  sign  volun- 
tary agreements  providing  for  the  sale  of  their 
lands  to  the  United  States  without  protection 
against  the  United  States  acquiring  the  individual's 
interest  in  the  district  assets  without  compensation. 
That  if  the  value  of  the  district  assets  is  ascertained 
and  made  unconditionally  available  to  the  land- 
owners in  addition  to  the  value  of  their  lands,  it 
is  the  belief  of  affiant  that  all  landowners  in  the 
district  will  accept  the  appraised  value  placed  upon 
their  lands  by  the  Grovernment,  except  in  those  cases 
where  said  value  is  substantially  below  the  reason- 
able value.  ^ 

Affiant  further  states  that  the  district  has  an  out- 
standing bonded  indebtedness  in  the  approximate 
amount  of  $190,000.00,  and  that  the  bonds  evi- 
dencing said  indebtedness  are  a  lien  on  all  of  the 
aforesaid  [26]  district  assets  and  that  it  is  neces- 
sary that  the  value  of  the  district  assets  be  deter- 
mined in  advance  of  the  determination  of  the  value 
of  individual  holdings  in  order  that  it  may  be 
known  whether  the  bonded  indebtedness  of  the  dis- 
trict will  be  paid  and  discharged  out  of  the  liquids- 
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tion  of  the  assets  of  the  district  instead  of  out  of 
further  assessments  levied  therefor  or  out  of  de- 
ductions from  the  amount  to  be  paid  by  the  United 
States  to  the  landowners.  That  under  the  laws  of 
the  State  of  Washington  every  acre  of  land  in  the 
district  is  liable  for  assessment  for  the  payment  of 
the  outstanding  bonds  of  the  district  until  such 
bonds  are  paid  in  full  and  that  said  bonds  cannot 
be  paid  in  full  except  out  of  the  existing  assets  of 
the  district  or  out  of  further  assessments  levied 
therefor  or  by  being  deducted  by  the  United  States 
from  the  amount  to  be  paid  for  the  individual 's  land. 

Af&ant  further  states  that  the  power  jolant  re- 
ferred to  herein,  and  other  instrumentalities,  facili- 
ties and  property  of  the  district  are  situated  within 
the  area  or  areas  proposed  to  be  taken  by  the  United 
States  under  the  various  declarations  for  imme- 
diate possession. 

M.  M.  MOULTON. 

Subscribed  and  sworn  to  before  me  this  14th  day 
of  May,  1943. 

[Seal]  FLOYCE  SMITH, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Kennewick. 

[Endorsed] :     FUed  May  15,  1943.  [27] 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ORDER  ALLOWING  STATE  OF 
WASHINGTON  TO  INTERVENE 

Comes  now  the  State  of  Washington,  acting  by 
and  through  its  attorney  general  and  Jerome  K. 
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Kuykendall  and  Harold  A.  Pebbles,  his  assistants, 
and  respectfully  moves  for  the  entry  of  an  order 
by  this  court  allowing  the  State  of  Washington  to 
intervene  in  the  above  entitled  action  and  join  in 
the  pending  motion  of  Priest  Rapids  Irrigation 
District  establishing  sequence  of  trial,  upon  the 
ground  and  for  the  reason  that  the  state's  claim 
and  the  main  action  have  questions  of  law  and  fact 
in  common  and  representation  of  the  state's  interest 
by  existing  parties  may  be  inadequate  and  the  state 
may  be  bound  by  a  judgment  in  the  action. 

This  motion  is  based  upon  the  records  and  files 
herein  and  upon  the  affidavits  of  Ed  Davis,  as  direc- 
tor of  the  Department  of  Conservation  and  Devel- 
opment of  the  State  of  Washington,  and  Harold  A. 
Pebbles,  assistant  attorney  general  of  and  for  said 
state,  hereunto  attached,  now  referred  to  and  by 
such  reference  incorporated  in  and  made  an  integral 
part  hereof. 

Dated  this  28th  day  of  May,  1943. 

SMITH  TROY, 

The  Attorney  General, 

JEROME  K.  KUYKENDALL, 

Assistant  Attorney  General, 

HAROLD  A.  PEBBLES, 

Assistant  Attorney  General, 
Attorneys  for  the  State 
of  Washington.  [28] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  OF 
THE  STATE  OF  WASHINGTON  FOR  AN 
ORDER  ALLOWING  SAID  STATE  TO 
INTERVENE 

State  of  Washington, 
County  of  Tliurston — ss. 

Ed  Davis,  being  first  duly  sworn,  on  oath  deposes 
and  says: 

That  he  is  the  duly  appointed,  qualified  and  acting 
director  of  the  Department  of  Conservation  and 
Development  of  the  State  of  Washington  and  as 
such  director  hereby  makes  this  affidavit  for  and 
on  behalf  of  said  state  in  support  of  its  motion  for 
order  allowing  said  state  to  intervene  and  join  in 
the  motion  of  the  Priest  Rapids  Irrigation  District 
to  establish  sequence  of  trial  in  connection  with  con- 
demnation by  the  United  States  of  certain  lands  in 
Benton  County;  that  all  of  the  facts  herein  stated 
are  particularly  within  the  knowledge  of  this  affiant 
as  custodian  of  certain  documents  and  records  of 
the  state  relative  to  the  formation,  existence  and 
operation  of  the  aforesaid  Priest  Rapids  Irrigation 
District ; 

That  the  said  irrigation  district  was  regularly 
organized  under  Sees.  7417  et  seq.,  Remington's 
Revised  Statutes  of  Washington,  as  amended  to 
date,  now  is  in  existence  and  operating  as  such  dis- 
trict and  owns  valuable  real  and  personal  property 
consisting  of  a  hydroelectric  power  plant,  transmis- 
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sion  lines,  iDumps,  motors,  canals,  pix)elines,  mate- 
rials, tools,  and  equipment  for  operating  all  thereof, 
and  the  right  to  divert  water  for  purposes  of  said 
district ;  [29] 

That  as  authorized  by  law,  and  acting  under  and 
hy  virtue  of  the  aforesaid  sees.  7417,  et  seq..  Rem- 
ington's Revised  Statutes  of  Washington,  the  afore- 
said Priest  Rapids  Irrigation  District  on  July  1, 
1940,  issued  its  general  obligation  and  power  reve- 
nue bonds  in  a  total  amount  of  one  hundred  eighty- 
nine  thousand  and  00/100  dollars  ($189,000.00)  of 
said  bonds,  such  issue  being  of  bonds  numbered 
respectively  1  to  189,  both  numbers  inclusive,  and 
being  each  in  the  amount  of  one  thousand  and 
00/100  dollars  ($1,000.00)  ; 

That  thereafter  all  proceedings  for  organization 
of  the  district  and  authorizing  the  issuance  of  sale 
of  aforesaid  bonds  were  judicially  examined,  ap- 
proved and  coniirmed  by  the  Superior  Court  of  the 
State  of  Washington  for  Benton  County.  Copy  of 
decree  of  such  confirmation  is  hereunto  attached, 
marked  Exhibit  ^'A",  now  referred  to  and  by  such 
reference  incorporated  in  and  made  an  integral  part 
hereof ; 

That  the  State  of  Washington,  as  holder  in  due 
course,  purchased  one  hundred  seventy-three  thou- 
sand and  00/100  dollars  ($173,000.00)  worth  of  said 
bonds  and  said  state  now  owns  and  has  in  its  pos- 
session one  hundred  sixty-five  thousand  and  00/100 
dollars  ($165,000.00)  worth  of  said  bonds,  the  same 
being  numbered  respectively  17  to  62,  66  to  100, 
and  106  to  189,  all  numbers  inclusive,  each  such  bond 
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being  in  the  principal  amount  of  one  thousand  and 
00/100  dollars  ($1,000.00)  and  bearing  interest  to 
date  of  maturity  on  January  1,  1947,  or  until  sooner 
called  for  payment;  that  a  true,  correct  and  certi- 
fied photostatic  copy  of  one  of  said  bonds,  the  same 
being  numbered  52,  is  hereunto  attached,  marked 
Exhibit  "  B  ",  now  referred  to  and  by  such  reference 
incorporated  in  and  made  an  integral  part  hereof; 

That  under  and  by  virtue  of  the  provisions  of 
sees.  7414,  et  seq.,  Remington's  Revised  Statutes  of 
Washington,  all  of  the  aforesaid  bonds  of  the  State 
of  Washington  constitute  a  preferred  lien  [30] 
upon  all  water  rights  and  other  property  of  the 
Priest  Rapids  Irrigation  District  and  upon  its 
canals,  ditches,  flumes,  feeders,  storage  reservoirs, 
machinery,  other  works  and  improvements,  and  also 
said  bonds  constitute  a  lien  against  all  revenue  of 
the  district  derived  through  assessment  or  other- 
wise; 

That  this  affiant  is  informed,  believes  and  there- 
fore states  the  facts  to  be  that  the  United  States 
of  America,  purporting  to  act  under  Title  50,  Sec. 
171  and  Sec.  632,  The  Second  War  Powers  Act,  and 
under  Title  40,  Sec.  257,  et  seq.,  both  titles  of 
U.S.C.A.,  is  acquiring  by  purchase  or  by  condem- 
nation all  land  within  Priest  Rapids  Irrigation  Dis- 
trict but  that  the  United  States  is  not  by  purchase 
of,  by  condemnation  acquiring,  nor  does  it  intend 
to  acquire,  the  lands  and  property,  either  real  or 
personal,  belonging  to  the  said  district  itself;  that 
the  United  States  has  taken  the  position,  and  is 
asserting  in  the  above  entitled  action,  that  by  its 
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acquisition  of  all  other  privately  owned  lands  in 
the  district  it  has  thereby  acquired  the  said  district 
and  all  of  its  property,  both  real  and  personal ; 

That  in  addition  to  the  foregoing,  this  affiant  is 
informed,  believes  and  therefore  states  the  facts 
to  be  that  the  United  States  of  America,  purporting 
to  act  as  aforesaid,  is  likewise  acquiring  at  forced 
sale  or  by  condemnation  all  or  practically  all  of 
the  land  surrounding  the  Priest  Rapids  Irrigation 
District ; 

That  if  the  United  States  of  America  does  obtain 
all  of  the  land  within  and  surrounding  the  Priest 
Rapids  Irrigation  District  it  will  thereby  totally 
damage  and  totally  destroy  the  market  value  of  the 
entire  system  of  the  said  district  and  all  of  its 
property;  that  likewise  the  aforesaid  bonds  of  the 
State  of  Washington  will  become  valueless  and  the 
state  will  thereby  lose  the  sum  of  one  hiuidred 
sixty-five  thousand  and  00/100  dollars  ($165,000.00) 
plus  interest,  solely  as  a  result  of  the  acts  of  the 
United  States  of  [31]  America ; 

That,  further,  if  the  United  States  of  America 
takes  all  of  the  land  within  the  Priest  Rapids  Irri- 
gation District  it  will  thereby  destroy  the  lien  of  the 
district  against  such  property  for  assessments  made 
and  to  be  made  for  payment  of  bonded  indebtedness 
as  aforesaid  due  the  State  of  Washington ; 

That  if  the  United  States  takes  the  property  of 
the  district  it  is  necessary  that  the  value  of  the 
assets  thereof  be  determined  in  advance  of  any  de- 
termination of  value  of  the  landowner  in  this  case, 
or  in  any  other  case  involving  lands  within  the  dis- 
trict, in  order  to  determine  whether  the  aforesaid 
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bonds  of  the  State  of  Washington  will  be  paid  and 
discharged  with  the  compensation  for  the  taking  by 
the  United  States  if  any  such  taking  occurs,  instead 
of  out  of  further  assessments  levied  therefor  or  out 
of  deductions  from  the  amounts  to  be  paid  various 
landowners  within  the  district,  including  the  above- 
named  defendant;  that  under  the  laws  of  this  state 
every  acre  of  land  is  liable  for  assessment  for  pay- 
ment of  the  aforesaid  bonds  until  they  are  paid  in 
full  and  said  bonds  cannot  be  paid  in  full  except 
out  of  existing  property  and  assets  of  the  district 
or  out  of  further  assessments  levied  for  such  pay- 
ment or  by  the  same  being  deducted  from  the  sev- 
eral amounts  paid  for  lands  within  the  district; 

That  the  State  of  Washington  has  no  other  plain, 
speedy  or  adequate  remedy  in  the  premises  and  it 
will  be  irreparably  damaged  and  injured  if  the 
United  States  is  allowed  to  proceed  without  a  sep- 
arate trial  of  and  a  determination  of  just  compen- 
sation for  all  property  and  assets  of  the  Priest 
Rapids  Irrigation  District; 

That  an  exemplified  copy  of  the  capacity  and 
authority  of  this  affiant  to  act  as  an  officer  of  and 
for  the  State  of  Washington  is  hereunto  attached, 
marked  Exhibit  '*C",  now  referred  to  and  by  such 
reference  incorporated  in  and  made  an  integral 
part  hereof. 

ED  DAVIS. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  May,  1943. 

[Notarial  Seal]     MARIE  STROOK, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Olympia,  Wash.  [33] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  IN  SUPPORT  OF  MOTION  FOR 
ORDER  ALLOWING  STATE  OF  WASH- 
INGTON TO  INTERVENE 

State  of  Washingion, 
County  of  Thurston — ss. 

Harold  A.  Pebbles,  being  first  duly  sworn,  on  oath 
deposes  and  says: 

That  he  is  duly  appointed,  qualified  and  acting 
assistant  attorney  general  of  and  for  the  State  of 
Washington  and  makes  this  affidavit  for  and  on  its 
behalf  in  support  of  the  motion  of  the  state  for 
entry  of  an  order  authorizing  its  intervention  and 
joining  with  the  Priest  Rapids  Irrigation  District 
in  a  motion  to  establish  sequence  of  trial ; 

That  he  has  read  the  affidavit  of  Ed  Davis,  direc- 
tor of  the  Department  of  Conservation  and  Devel- 
opment of  the  State  of  Washington,  in  support  of 
the  state's  said  motion  to  intervene,  hereunto  at- 
tached and  hereby  refers  to  and  incorporates  herein 
such  affidavit  for  all  purposes ; 

That  as  shown  by  the  aforesaid  affidavit  of  Ed 
Davis,  the  State  of  Washington  is  a  real  party  in 
interest  and  has  interests  in  law  and  fact  in  common 
with  the  United  States,  the  defendant  Alberts,  and 
with  Priest  Rapids  Irrigation  District  in  the  pend- 
ing motion  to  establish  sequence  of  trial;  that  de- 
termination of  the  said  motion  last  mentioned  and 
any  judgment  entered  in  the  above-entitled  case,  or 
any  other  case  or  cases  involving  land  within  [34] 
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the  Priest  Rapids  Irrigation  District,  may  adversely 
affect  and  become  binding  upon  the  State  of  Wash- 
ington ; 

That  any  intei^ention  allowed  the  State  of  Wash- 
ington herein  will  neither  hinder  or  delay  this  action 
nor  prejudice  the  rights  of  any  party  thereto. 
HAROLD  A.  PEBBLES. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  May,  1943. 

[Notarial  Seal    H.  C.  HIGGINS, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Olympia,  Wash.  [35] 


EXHIBIT  A 

In  the  Superior  Court  of  the  State  of  Washington 
in  and  for  Benton  County 
No.   6973 
In  the  Matter  of  the  Petition  of  B.  Salvini,  Wm.  S. 
Webber  and  R.  S.  Reirson,  Directors  of  Priest 
RajDids  Irrigation  District,  praying  that  the  pro- 
ceedings for  the  issuance  and  sale  of  bonds  of  said 
District  and  the  use  of  a  portion  of  said  bonds 
for  refmiding  purposes,   or  the   exchange   of   a 
portion  of  said  bonds  for  outstanding  bond,  or 
the  sale  of  a  portion  of  said  bonds  for  the  pay- 
ment of  outstanding  bonds  authorized  by  a  special 
election  held  on  June  29,  1940,  and  other  pro- 
ceedings, be  examined,  approved  and  confirmed  by 
the  above  entitled  Court. 
R.  J.  ROBERTS, 

Answering  Defendant. 


46  United  States  of  America  vs. 

DECREE 

The  above  entitled  matter  coming  on  for  trial 
before  the  Court  at  the  Court  House  in  Prosser, 
Benton  County,  Washington,  this  15th  clay  of 
August,  1940,  upon  the  petition  of  B.  Salvini,  Wm. 
S.  Webber  and  R.  S.  Reirson,  Directors  of  Priest 
Rapids  Irrigation  District,  praying  that  certain 
proceedings  and  certain  contracts  and  matters  re- 
lated thereto  be  examined,  approved  and  confirmed 
by  the  Court,  the  petitioners  appearing  in  person 
and  by  Moulton  &  Powell,  their  attorneys,  and  no 
appearance  having  been  made  or  entered  in  any 
manner  or  form  whatsoever  by  any  interested  per- 
son or  parties,  except  R.  J.  Roberts  a|3pearing 
through  his  attorneys  O'Brien  &  Salvini,  by  answer 
on  his  own  behalf  and  on  behalf  of  all  other  persons 
and  parties  similarly  situated,  and  the  Court  having 
received  the  evidence  offered  by  and  on  behalf  of 
the  petitioners  and  by  and  on  behalf  of  the  defend- 
ant, and  being  fully  advised  in  the  premises,  and 
having  made  and  entered  Findings  of  Fact  and  Con- 
clusions of  Law; 

Now,  Therefore,  It  Is  Considered,  Adjudged  and 
Decreed  by  the  Court: 

I. 

That  the  contract  entered  into  between  Priest 
Rapids  Irrigation  District  and  Pacific  Power  & 
Light  Company,  dated  January  10,  1940,  was  prop- 
erly and  lawfully  executed  by  the  directors  of  Priest 
Rapids  [36]  Irrigation  District,  was  properly  and 
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regularly  submitted  to  the  voters  at  the  election 
held  on  June  29,  1940,  and  was  by  the  voters  law- 
fully approved  and  ratified,  and  that  said  contract 
is  now  a  legal  and  valid  contract  binding  upon  the 
parties  thereto. 

II. 

That  the  contract  entered  into  between  Priest 
Rapids  Irrigation  District  and  H.  P.  Pratt  &  Com- 
pany, dated  May  13th,  1940,  copy  of  which  is  at- 
tached to  the  petition  marked  Petitioners'  Exhibit 
*'B",  was  regularly  and  lawfully  executed  by  the 
parties  thereto,  is  legal  and  valid  in  all  particulars 
and  is  now  a  valid  obligation  binding  upon  the 
parties  thereto. 

III. 

That  the  Director  of  the  Department  of  Conser- 
vation &  Development  of  the  State  of  Washington 
and  the  directors  of  Priest  Rapids  Irrigation  Dis- 
trict had  full  right,  power  and  authority  to  enter 
into  the  contract  dated  Jime  8,  1940,  copy  of  which 
contract  is  attached  to  the  petition  herein  marked 
Exhibit  '*C";  that  said  contract  was  regularly  and 
lawfully  executed  and  is  now  a  legal  and  valid  con- 
tract binding  upon  the  parties  thereto. 

IV. 

That  the  proceedings  had  by  the  Board  of  Direc- 
tors of  Priest  Rapids  Irrigation  District  in  connec- 
tion with  the  authorization  and  issuance  of  bonds 
in  the  amoimt  of  $189,000.00,  as  described  in  the 
petition   herein,    including   the    resolution    of   the 
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Board  requesting  the  consent  of  the  Director  to 
the  refunding  of  bonds  now  held  by  the  State  of 
Washington  and  the  calling  of  the  special  election 
held  on  the  29th  day  of  June,  1940,  the  consent  given 
by  the  Director  thereto,  the  adoption  of  the  resohi- 
tion  on  the  8th  day  of  June,  1940,  calling  the  special 
election  held  on  June  29,  1940,  the  givmg  of  notice 
of  said  election,  the  holding  of  said  election  and 
the  canvass  of  the  returns  thereof  and  declaration 
of  the  result,  were  regularly  and  lawfully  had  and 
conducted  and  that  all  acts  performed  by  the  Board 
in  comiection  [37]  therewith  were  regularly  and 
lawfully  performed,  and  that  all  acts  required  by 
law  to  be  done  and  performed  by  the  directors  and 
the  officers  of  Priest  Rapids  Irrigation  District 
were  done  and  performed  as  required  and  that  all 
said  proceedings  were  and  are  legal  and  valid. 

V. 

That  the  question  of  issuing  district  bonds  in  the 
amount  of  $189,000.00  in  the  manner  appearing  in 
Proposition  No.  1,  in  words  and  figures  as  follows: 

''Proposition  No.  1: 

Shall  Priest  Rapids  Irrigation  District  issue 
its  negotiable  bonds  in  the  principal  amount  of 
$189,000.00  for  bettermen,  repair,  extension  and 
refinancing  purposes,  of  which  proposed  issue, 
bonds  in  an  amount  not  to  exceed  $100,000.00, 
may  be  sold  to  provide  funds  for  the  repair, 
betterment,  improvement  and  extension  of  Dis- 
trict's Power  and  Irrigation  systems,  the  re- 
maining bonds  in  the  amomit  of  $89,000.00  to 
be  used  for  the  purpose  of  refunding  the  Dis- 
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trict's  outstanding  bonds  in  a  like  amount  now 
held  by  the  state  of  Washington,  or  to  be  ex- 
changed for  said  outstanding  bonds  or  to  be 
sold  for  the  purpose  of  providing  funds  for  the 
payment  thereof? 

Bonds  Yes     [  ] 

Bonds  No      [  ] 

was  regularly  and  lawfully  submitted  and  voted 
upon  and  approved  and  satisfied  and  that  the  bonds 
of  the  district  in  said  amount,  to-wit,  $189,000.00 
may  be  legally  and  lawfully  sold  to  the  amoimt  of 
$100,000.00,  and  that  the  remaining  bonds  in  the 
amount  of  $89,000  may  be  lawfully  issued  by  the 
Board  of  Directors  and  used  for  the  purpose  of 
refunding  outstanding  bonds  now  held  by  the  State 
of  Washington  in  said  amount  of  $89,000.00,  or  said 
bonds  may  be  exchanged  by  the  district  for  bonds 
now  held  by  the  State  of  Washington  in  a  like 
amount,  or  that  said  remaining  bonds  may  be  law- 
fully sold  by  the  district  for  the  purpose  of  provid- 
ing funds  for  the  payment  of  the  bonds  now  held 
b}^  the  State  of  Washington,  and  that  the  Director 
of  the  Department  of  Conservation  &  Development 
has  the  right,  power  and  authority  to  accept  said 
remaining  bonds  in  the  amount  of  $89,000.00  as 
refunding  the  bonds  now  held  by  the  State  of  Wash- 
ington or  in  exchange  for  said  bonds,  [38]  notwith- 
standing the  fact  that  as  a  result  thereof  the  State 
of  Washington  will  be  holding  bonds  of  the  district 
in  the  amoiuit  of  $89,000.00  as  a  part  of  a  larger 
issue  than  the  issue  now  outstanding  and  held  by 
the  State  of  Washington. 
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VI. 

That  notwithstanding  that  the  reference  to  the 
contract  with  Pacific  Power  &  Light  Company  dated 
January  10,  1940,  was  erroneous  in  that  it  referred 
to  said  contract  as  dated  January  1,  1940,  in  the 
resolution  calling  said  special  election  and  in  the 
proceedings  in  connection  therewith  and  in  the 
ballot,  said  contract  was  lawfully  and  legally  rati- 
fied and  approved  by  the  voters  at  said  special 
election. 

VII. 

That  the  pledging  of  the  revenues  to  be  derived 
from  the  sale  of  surplus  electrical  energy  by  the 
district  to  the  payment  of  any  and  all  bonds  issued 
pursuant  to  said  special  election  was  regularly  and 
properly  submitted  to  the  voters  at  the  special  elec- 
tion held  on  the  29th  day  of  June,  1940,  and  that 
said  pledge  of  revenues  was  properly  and  lawfully 
ratified  and  approved  by  the  voters  at  said  special 
election,  and  that  said  revenues  were  and  are  by 
virtue  of  said  election  and  the  contracts  entered  into 
between  Priest  Rapids  Irrigation  District  and  H.  P. 
Pratt  &  Company,  dated  May  13,  1940,  and  the 
contract  entered  into  between  the  irrigation  district 
and  J.  B.  Fink,  Director  of  the  Department  of  Con- 
servation &  Development,  dated  June  8,  1940,  legally 
and  validly  pledged  to  the  payment  of  any  and  all 
bonds  issued  pursuant  to  the  aforesaid  election  and 
that  said  pledging  of  revenues  is  valid  and  binding 
upon  Priest  Rapids  Irrigation  District. 
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VIII. 

That  the  question  of  cancelling  bonds  previously 
authorized  but  not  issued,  at  an  election  on  the  22nd 
day  of  October,  1938,  and  bonds  authorized  but  not 
issued  at  an  election  held  July  17,  1939,  was  regu- 
larly and  lawfully  submitted  to  the  voters  at  said 
special  election  and  that  said  bonds  previously  au- 
thorized but  not  issued  were,  as  a  result  of  said  elec- 
tion, lawfully  and  validly  cancelled,  and  that  author- 
ity to  issue  bonds  pursuant  to  said  elections  no 
longer  exists.  [39] 

IX. 

That  if  pursuant  to  the  aforesaid  election  Priest 
Rapids  Irrigation  District  shall  exchange  a  por- 
tion of  the  bonds  authorized  for  bonds  now  held 
b}^  the  State  of  Washington,  the  directors  may  law- 
fully include  in  the  bonds  of  said  issue  authorized 
to  be  exchanged  for  outstanding  bonds  a  statement 
on  the  face  thereof  showing  the  amount  of  such 
issue  so  exchanged,  and  may  include  therein  a  cer- 
tificate of  the  treasurer  of  the  district  as  to  the 
amount  of  bonds  exchanged,  and  that  the  outstand- 
ing bonds  have  been  surrendered  and  cancelled,  not- 
withstanding the  fact  that  such  statement  and  cer- 
tificate are  not  included  in  the  form  of  bond  set 
forth  in  the  resolution  authorizing  the  election,  and 
that  bonds  including  such  statement  and  certificate, 
in  the  event  of  an  exchange  being  made,  will  be  valid 
and  binding  obligations  of  Priest  Rapids  Irrigation 
District, 
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X. 

That  the  Director  of  the  Department  of  Conserva- 
tion &  Development,  having  in  good  faith  exercised 
his  discretion  with  respect  to  the  acceptance  of 
bonds  of  a  larger  issue  than  the  issue  now  outstand- 
ing and  held  by  the  State  in  exchange  for  said  bonds 
so  held  by  the  State,  or  by  way  of  refunding  said 
bonds,  his  act  in  agreeing  to  so  accept  said  bonds  of 
a  larger  issue  is  legal  and  valid. 

XI. 

That  Priest  Rapids  Irrigation  District  has  power 
to  refund  its  bonds  now  outstanding  and  held  by 
the  State  of  Wahsington,  and,  with  the  consent  of 
the  Director,  had  the  right,  power  and  authority 
to  call  and  hold  said  special  election  for  the  purpose 
of  authorizing  and  refunding  of  its  outstanding 
bonds  and  that  the  Director  of  the  Department  of 
Conservation  &  Development  has  the  right,  power 
and  authority  to  permit  the  refunding  of  the  bonds 
now  held  by  the  State  of  Washington  by  accepting 
a  portion  of  said  bonds  to  the  amount  of  $89,000.00 
out  of  the  total  issue  of  $189,000.00,  notwithstanding 
the  fact  that  said  bonds  now  held  by  the  State  of 
Washington,  which  it  is  proposed  to  refund,  were 
issued  subsequent  to  the  enactment  of  Chapter  121, 
Laws  of  1929. 

XII. 

That  not  withstanding  the  requirement  in  Section 
2,  Chapter  43,  Laws  of  1933, that  "the  proceeds  of  all 
bonds  sold  for  cash  must  be  paid  by  the  purchaser 
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to  the  County  Treasurer  of  the  County  in  which  the 
office  of  the  board  is  located,  and  credited  to  the 
Bond  Fund",  the  proceeds  of  the  sale  of  any  part  of 
the  issue  of  $189,000.00  authorized  by  the  election 
held  on  the  29th  da}^  of  June,  1940,  when  received 
by  the  County  Treasurer  and  credited  to  the  bond 
fund  of  Priest  Rapids  Irrigation  District  will  be 
available  for  the  purpose  for  which  said  bonds  are 
issued  and  sold  and  it  will  not  be  necessary  that  any 
part  of  said  proceeds  be  held  until  refunding  bonds 
accepted  by  the  State  of  Washington,  or  bonds  ac- 
cepted b}^  the  State  of  Washington  in  exchange 
for  bonds  now  held  by  the  State  have  been  paid. 

It  is  further  considered,  adjudged  and  decreed 
by  the  Court  that  the  notice  of  filing  of  the  petition 
herein,  including  notice  of  this  hearing  has  been 
duly  given  and  published  for  the  time  and  in  the 
manner  pi'ovided  by  law  and  by  the  order  of  the 
Court  fixing  a  time  and  place  for  hearing;  that  all 
land  owners  in  the  district  and  all  parties  owning 
any  interest  in  lands  in  the  district  have  a  common 
and  general  interest  in  the  questions  presented  by 
the  petition  herein,  are  numerous  and  it  is  im- 
practicable to  bring  them  all  before  the  Court,  and 
the  defendant  R.  J.  Roberts,  appearing  generally 
is  fairly  representative  of  all  other  landowners  and 
interested  parties,  and  that  the  Court  now  has  juris- 
diction of  the  subject  matter  and  of  all  parties 
appearing  personall}^  and  by  representation. 

It  is  further  considered,  adjudged  and  decreed 
that  the  bonds  authorized  at  said  special  election 
held  on  the  29th  day  of  June,  1940,  or  any  thereof, 
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when  issued  and  sold  or  delivered  to  the  State  of 
Washington  for  the  purpose  of  refunding  the  bonds 
now  held  by  the  State  of  Washington  or  exchanged 
for  said  bonds  now  held  by  the  State  of  Washington, 
will  be  legal,  valid  and  general  obligations  of  Priest 
Rapids  Irrigation  District  and  [41]  the  lawful  in- 
debtedness thereof,  payable  out  of  and  from  revenue 
derived  from  annual  assessments  upon  all  of  the 
real  property  within  the  irrigation  district,  levied 
and  collected  in  the  manner  provided  by  the  laws  of 
the  State  of  Washington,  and  that  all  the  real  prop- 
erty in  the  district  shall  be  and  remain  liable  to  be 
assessed  for  such  payments  imtil  fully  paid;  and 
the  form  of  the  bond  set  forth  in  the  resolution  is 
approved  and  confirmed,  provided,  however,  that 
this  approval  of  the  form  of  the  bond  as  set  out  in 
said  proceedings  shall  not  preclude  the  directors 
from  modifying  said  form  within  the  limitations 
imposed  thereon  by  law. 

It  is  further  considered,  adjudged  and  decreed 
that  Priest  Rapids  Irrigation  District  has  full 
X^ower  and  authority  to  proceed  with  the  sale  of 
bonds  as  and  for  the  purposes  stated  in  the  resolu- 
tion calling  the  election  and  with  the  retirement  of 
the  bonds  held  by  the  State  in  any  one  of  the  three 
alternative  methods  provided  in  said  resolution. 

It  is  further  considered,  adjudged  and  decreed 
that  the  Court  has  full  jurisdiction  and  power  to 
examine  and  determine  the  powers  of  the  Director 
of  the  Department  of  Conservation  &  Development, 
his  right  and  power  to  enter  into  the  contract  with 
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Priest  Rapids  Irrigation  District  dated  June  8, 
1940,  his  right  and  power  to  accept  district  bonds  of 
a  larger  issue  in  refunding  the  bonds  now  held  by 
the  State  or  in  exchange  for  bonds  now  held  by  the 
State,  and  tliat  the  Court  has  jurisdiction  and 
power  to  examine  and  adjudicate  the  legality  and 
validity  of  said  proposed  bond  issue  in  every  partic- 
ular and  the  legality  and  validity  of  the  contracts 
between  the  district  and  the  Pacific  Power  &  Light 
Company,  the  district  and  H.  P.  Pratt  &  Company, 
and  the  district  and  J.  B.  Fink,  Director  of  the 
Department  of  Conservation  &  Development,  as  well 
as  and  including  the  legality  and  validity  of  all 
proceedings  and  acts  on  the  part  of  the  board  of 
directors  and  officers  of  the  Priest  Rapids  Irriga- 
tion District  and  others  that  might  in  au}^  manner 
or  degree  affect  the  legality  and  validity  of  said  acts 
and  proceedings  and  of  the  contracts  and  bonds  and 
all  other  matters  described  in  the  petition  filed 
herein.  [42] 

It  is  further  considered,  adjudged  and  decreed 
by  the  Court  that  the  petition  filed  by  the  petitioners 
herein  sets  forth  and  alleges  all  the  facts  necessary 
to  authorize  and  empower  the  Court  to  examine  the 
proceedings  referred  to  in  said  petition,  to  enter 
final  judgment  thereon  and  to  fully  and  completely 
adjudicate  all  matters  and  all  issues  which  this  de- 
cree purports  to  adjudicate  as  against  all  parties 
appearing  herein  both  personally  and  by  representa- 
tion. 

It  is  further  considered,  adjudged  and  decreed 
by  the  Court  that  the  directors  of  Priest  Rapids 
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Ii^rigatioii  District  have  power  and  authority  to 
cause  to  be  created  and  established  in  the  Bond  Re- 
demption Fund  an  account  to  be  designated  ^''Sur- 
phis  Balance",  in  which  there  shall  be  carried  the 
revenues  derived  from  the  sale  of  surplus  power,  to 
be  controlled  as  and  in  the  manner  set  forth  in  the 
contracts  between  the  irrigation  district  and  J.  B. 
Fink,  Director,  and  H.  P.  Pratt  &  Company,  and  in 
the  form  of  bond  appearing  in  the  resolution  call- 
ing the  election,  and  that  the  directors  have  power 
and  authority  to  control  and  direct  the  application 
and  use  of  revenues  deposited  in  said  "Surplus 
Balance"  account,  in  accordance  with  the  aforesaid 
contracts  and  bonds. 

It  is  further  considered,  adjudged  and  decreed 
by  the  Court  that  the  special  election  held  on  the 
29th  day  of  June,  1940,  authorizing  the  issuance  of 
bonds  in  the  amount  of  $189,000  was  duly  and  regu- 
larly called  and  held;  that  all  acts  required  by 
law  to  be  done  and  performed  by  the  Board  of 
Directors  in  connection  with  the  authorization  of 
the  issuance  of  said  bonds,  both  before  and  sub- 
sequent to  the  holding  of  said  election,  and  in  con- 
nection with  the  holding  of  said  election,  have  been 
done  and  performed  in  accordance  with  law;  that 
all  notices  have  been  given  in  the  manner  and  form 
and  for  the  time  required  by  law  and  that  each  and 
every  act  so  performed  is  valid  and  binding  upon 
the  district  and  upon  the  real  property  therein,  and 
each  and  all  of  said  acts  and  things  done  and  per- 
formed, and  all  proceedings  of  the  board  of  direct- 
ors in  connection  therewith,  and  all  contracts  des- 
cribed in  the  petition  herein,  and  the  form  of  bond 
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proposed  to  be  issued,  are  hereby  fully  ratified, 
approved  and  confirmed  and  the  legality  and  valid- 
ity thereof  are  hereby  established,  and  said  con- 
tracts and  the  form  of  bond  are  hereby  [43]  ad- 
judged to  be  legal  and  valid,  and  any  and  all  bonds 
authorized  at  the  special  election  held  on  June  29, 
1940,  that  may  be  hereafter  executed  and  issued 
pursuant  to  law,  and  the  foregoing  proceedings  will 
be  and  constitute  legal  obligations  of  Priest  Rapids 
Irrigation  District,  payable  out  of  assessments 
levied  therefor  in  the  manner  provided  by  law  and 
payable  out  of  the  revenues  derived  from  the  sale 
of  electrical  energy. 

By  the  Court  this  15th  day  of  August,  1940. 
MATT  L.  DRISCOLL, 
Judge. 
Approved  as  to  form: 

O'BRIEN  &  SALVINI, 

Attorneys  for  R.  J.  Roberts. 

Filed  for  Record  Aug.  15,  1940  and  recorded  in 
Vol.  20  of  Sup.  Court.  Jr.  pages  140,  Etta  J.  Hill- 
man,  Clerk,  Benton  County,  Office  of  County  Clerk 
and  Clerk  of  Superior  Court. 

In  the  Superior  Court  of  the  State  of  Washington 

For  Benton  County 

No.  6973 

In  the  Matter  of  the  Petition  of  B.  Salvini,  Wm. 
S.  Weber  and  R.  S.  Reierson,  Directors  of 
Priest  Rapids  Irrigation  District,  Praying  that 
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the  Proceedings  for  the  Issuance  and  Sale  of 
Bonds  of  said  District  and  the  Use  of  a  Portion 
of  said  Bonds  for  Refunding  Purposes,  or  the 
Exchange  of  a  Portion  of  said  Bonds  for  Out- 
standing Bonds,  or  the  Sale  of  a  Portion  of 
said  Bonds  for  the  Payment  of  Outstanding 
Bonds  authorized  by  a  Special  Election  held  on 
June  29,  1940,  and  other  Proceedings,  be  ex- 
amined, approved  and  confirmed  by  the  above 
entitled  Court. 

R.  J.  ROBERTS, 

Answering  Defendant. 

CERTIFICATE 

(Authenticated  Copy) 

I,  Etta  J.  Hillman,  County  Clerk,  and  by  virtue 
of  the  laws  of  the  State  of  Washington  ex-officio 
Clerk  of  the  Superior  Court  of  the  State  of  Wash- 
ington, in  and  for  said  County,  do  hereby  certify 
that  the  annexed  and  foregoing  is  a  true  and  correct 
copy  of  the  Decree,  filed  for  record  August  15,  1940, 
in  the  above  entitled  action,  as  the  same  now 
appears  on  file  and  of  record  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  this  22nd 
day  of  May,  1943. 

[Seal]  ETTA  J.  HILLMAN, 

Clerk. 
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State  of  Washington, 
County  of  Benton — ss. 

I,  Matt  L.  Driscoll,  Judge  of  the  Superior  Court 
of  the  State  of  A¥ashington,  for  Benton  County,  the 
same  being  a  court  of  record,  and  having  a  clerk 
and  seal,  do  hereby  certify  that  Etta  J.  Hillman 
who  has  signed  the  foregoing  instrument  is  the 
duly  elected,  qualified  and  acting  Clerk  of  said 
Superior  Court,  that  said  Etta  J.  Hillman  as  such 
clerk  is  the  sole  custodian  and  keeper  of  the  books, 
records,  papers  and  seal  of  said  Court. 

That  her  signature  to  the  annexed  certificate  is 
genuine,  and  that  such  certificate  is  in  due  form  of 
law  and  by  and  proper  officer. 

Witness  my  hand  and  seal  of  said  Superior  Court 
at  Prosser,  Washington,  this  22nd  day  of  May,  1943. 

MATT   L.   DRISCOLL, 

Judge. 

State  of  Washington, 
County  of  Benton — ss. 

I,  Etta  J.  Hillman,  County  Clerk  and  ex-officio 
Clerk  of  the  Superior  Court  of  the  State  of  Wash- 
ington, for  the  Comity  of  Benton  do  hereby  certify 
that  Matt  L.  Driscoll,  whose  name  subscribed  to 
the  above  certificate  is  Matt  L.  Driscoll,  judge  of 
the  Superior  Court  of  the  State  of  Washington  for 
Benton  County,  and  that  the  signature  of  said  cer- 
tificate is  the  genuine  signature  of  Matt  L.  Driscoll, 
Superior  Judge  aforesaid. 
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In  witness  whereof,  I  have  hereunto  set  my  hand 
and  seal  of  said  Superior  Court  this  22nd  day  of 
May,  1943. 

[Seal]  ETTA  J.  HILLMAN, 

County  Clerk  and  ex-offlcio  Clerk  of  Superior 
Court  of  the  State  of  Washington  for  Benton 
County. 

EXHIBIT  ''B" 

Certificate 

I,  Ed  Davis,  the  duly  qualified,  appointed  and 
acting  director  of  the  Department  of  Conservation 
and  Development  of  the  State  of  Washington,  do 
do  hereby  certify  and  affirm  that  the  hereunto 
attached  photostatic  copy  of  Bond  No.  52  in  the 
amount  of  $1,000.00,  issued  by  Priest  Rapids  Irri- 
gation District,  is  a  true  and  correct  photostatic 
copy  of  the  original  of  such  bond  as  the  same  exists 
and  now  is  contained  among  the  records  and  files  in 
the  office  of  the  Department  of  Conservation  and 
Development  of  the  State  of  Washington. 

Witness  my  hand  and  seal  this  28th  day  day  of 
May,  1943. 

ED  DAVIS, 

Director,  Department  of  Con- 
servation and  Development 
of  the  State  of  Washington. 
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State  of  Washington, 
County  of  Thurston — ss. 

This  is  to  certify  that  on  this  28th  day  of  May, 
1943,  before  me  the  undersigned,  a  notary  public  in 
and  for  the  state  of  Washington,  duly  commissioned 
and  sworn,  personally  came  Ed  Davis,  to  me  known 
to  be  the  individual  and  the  director  of  the  Depart- 
ment of  Conservation  and  Development  of  the  State 
of  Washington,  described  in  and  who  executed  the 
within  Certificate,  and  acknowledged  to  me  that  he 
signed  and  sealed  the  same  as  his  free  and  voluntary 
act  and  deed  for  the  uses  and  purposes  therein  men- 
tioned. 

Witness  my  hand  and  official  seal,  the  day  and 
year  in  this  certificate  first  above  written. 

[Seal]  MARIE    STROCK, 

Notary  Public  in  and  for  the  State  of  Washing- 
ton, residing  at  Olympia,  Washington. 

United  States  of  America 
State  of  Washington 

Priest  Rapids  Irrigation  District,  White  Bluffs, 

Benton    County,   Washington.     21^    Per    Cent 

General  Obligation  and  Power  Revenue  Bond — 

First  Issue,  Series  F.     Due  January  1,  1947. 

No.  52.     $1000. 

Priest  Rapids  Irrigation  District,  which  hereby 

declares   itself   to   be    an   irrigation    district    duly 

created,  organized  and  existing  under  the  Act  of 

the  Legislature  of  the  State  of  Washington  entitled 
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"an  act  providing  for  the  organization  and  govern- 
ment of  Irrigation  Districts  and  tlie  sale  of  bonds, 
arising  therefrom  and  declaring  an  emergency," 
approved  March  20,  1890,  and  the  laws  of  said  State 
amendatory  thereof,  and  supplemental  thereto,  here- 
by acknowledges  itself  indebted  to  and  for  value  re- 
ceived promises  to  pay  to  the  bearer  hereof,  the 
sum  of  One  Thousand  Dollars  lawful  money  of  the 
United  States  of  America,  on  the  first  day  of  Jan- 
uary 1947,  together  with  interest  thereon  at  the  rate 
of  two  and  one-half  percent  per  annum,  payable 
semi-annually  on  the  first  da}^  of  January  and  July 
of  each  year  according  to  the  tenor  of  the  interest 
coupons  as  they  severally  become  due,  at  the  office 
of  the  County  Treasurer  of  Benton  County,  in  the 
city  of  Prosser,  State  of  Washington. 

This  bond  is  issued  by  and  under  the  authority 
of  and  pursuant  to  and  in  full  compliance  with  the 
above  mentioned  Act  of  the  Legislature  of  the  State 
of  Washington  and  the  acts  of  said  legislature 
amendatory  thereof  and  supplemental  thereto,  and 
under  and  pursuant  to  lawful  votes  of  the  electors 
of  said  Irrigation  District  cast  at  a  special  election 
held  in  said  District  on  the  29th  day  of  Jmie,  1940, 
at  which  election  a  majority  of  the  qualified  electors 
of  said  district  voted  "Bonds,  yes,"  and  the  result 
of  said  election  was  duly  so  declared  and  entered  of 
record.  This  bond  is  one  of  a  total  issue  of  one  hun- 
dred eighty-nine  thousand  Dollars  ($189,000.00) 
issued  by  said  District  pursuant  to  said  authority  in 
eighteen  series  and  numbered  respectively  according 
to  the  endorsements  on  the  back  thereof. 
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It  is  hereby  certified,  recited  and  warranted,  that 
all  acts,  conditions  and  things  required  to  be  done 
exist  and  be  j^erformed  precedent  to  and  in  the  issu- 
ance of  this  bond  have  been  done  and  performed 
and  do  exist  in  regular  and  due  form  and  manner 
as  required  by  law,  and  said  bonds  are  declared  to 
be  the  bonds  of  said  District,  a  lawful  indebtedness 
thereof,  collectible  by  levy  and  assessment  upon  the 
real  property  in  said  District  within  the  boundaries 
thereof  as  established  by  the  County  Commissioners 
of  Benton  County,  Washington,  by  order  duly  en- 
tered of  record,  and  to  be  payable  out  of  the  revenue 
derived  from  annual  assessments  and  taxation  upon 
said  property  levied  and  collected  in  the  manner 
provided  by  the  laws  of  the  State  of  Washington, 
and  for  the  further  security  of  the  payment  there- 
of the  following  provisions  has  been  made : 

All  income  derived  from  the  sale,  delivery  and 
distribution  of  electrical  energy  by  Priest  Rapids 
Irrigation  District,  has,  by  a  favorable  vote  of  the 
electors  of  the  said  District,  at  an  election  therein 
called,  held  and  canvassed  for  that  purpose,  in  the 
same  manner  as  that  provided  by  law  for  District 
Bond  elections,  been  pledged  in  addition  to  income 
from  District  assessments  to  the  payment  of  this 
issue  of  $189,000.00  par  value  of  bonds  of  said 
District,  so  long  as  any  of  said  bonds  remain  out- 
standing. The  Board  of  Directors  of  said  District 
have  deemed  it  advisable  and  have  further  provided 
that  said  income  shaU  be  deposited  each  month  with 
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the  Count}^  Treasurer  of  Benton  County,  State  of 
Washington,  and  shall  be  apportioned  in  order  of 
priority  as  follows: 

First— The  sum  of  $500.00  per  month  in  1940 
beginning  with  the  month  of  September,  and  the 
sum  of  $1250.00  per  month  beginnhig  with  the 
month  of  January,  1941,  and  continuing  durmg  the 
life  of  this  issue  of  bonds,  shall  be  apportioned  to 
and  sequestered  in  the  Bond  Redemption  Fund, 
provided  that  it  shall  not  be  necessary  for  the 
Treasurer  to  so  apportion  and  sequester  said  income 
so  long  as  cash  from  any  source  shall  be  available 
in  said  Bond  Redemption  Fund  (in  excess  of  the 
** Surplus  Balance"  described  below),  for  the  full 
requirements  of  the  next  maturing  interest  and 
principal,  including  such  requirements  for  the  Jan- 
uary 1st  next  succeeding,  and  provided  further  that 
if  the  gross  income  from  the  sale  of  electrical 
enero^v  is  insufficient  in  anv  month  to  make  the 
apportionment  and  [47]  sequestration  above  speci- 
fied, then  the  amount  of  any  deficiency  shall  be 
added  to  the  amount  required  in  the  next  month. 

Second — An  amount  not  in  excess  of  $500.00  per 
month  shall  be  apportioned  to  such  fund  as  shall 
be  determined  by  the  Directors  to  be  expended  for 
any  lawful  purpose  of  the  district. 

Third — One-half  of  any  and  all  of  said  income  in 
excess  of  requirements  created  by  paragraphs  des- 
ignated "First"  and  *' Second"  above  shall  be 
apportioned  to  and  sequestered  in  the  Bond  Re- 
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demption  Fund  as  a  "Surplus  Balance"  in  excess  of 
next  maturing  interest  and  principal  up  to  and 
including  the  January  1st  next  succeeding  until 
such  "Surplus  Balance"  in  said  Bond  Redemption 
Fund  shall  amount  to  $15,000.00 :  provided  that  this 
Surplus  Balance  may  in  the  future  be  reduced  by 
District  to  not  less  than  ten  per  cent  of  the  author- 
ized par  value  of  the  bonds  of  this  issue  remaining 
unpaid,  when,  as  and  if  ten  per  cent  thereof  shall 
be  less  than  $15,000.00. 

Fourth — The  remainder  of  said  income  shall  be 
credited  by  the  Treasurer  to  any  fund  deemed  ad- 
visable by  the  Directors,  to  be  expended  for  any 
lawful  purpose  of  the  district. 

Bonds  of  this  issue  numbered  52,  62,  73,  84,  95 
and  106  and  Bonds  107  to  189,  both  numbers  in- 
clusive, shall  be  callable  at  par  plus  accrued  interest, 
in  inverse  numerical  order,  highest  numbers  first, 
and  may  be  paid  at  the  option  of  the  district  on  any 
interest  maturity  date.  All  other  bonds  of  this  issue, 
except  bonds  numbered  1  to  42,  both  numbers  in- 
clusive, which  are  non-callable  before  maturity, 
shall  be  callable  at  par  plus  accrued  interest  in  in- 
verse numerical  order,  highest  numbers  first,  and 
may  be  paid  at  the  option  of  the  district  on  January 
1,  1946,  and  on  any  interest  maturity  date  there- 
after. 

The  lithographed  and  printed  signature  of  the 
President  and  Secretary  of  the  District  upon  the 
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coupons  attached  to  this  bond  are  hereby  adopted 
as  the  signature  of  said  officers  and  of  said  District. 
Bonds  in  the  amount  of  $89,000.00  of  this  issue 
are  being  exchanged  for  bonds  in  a  like  amount 
heretofore  outstanding  and  o^^^ied  by  the  State  of 
Washington. 

In  Witness  Whereof,  Priest  Rapids  Irrigation 
District  has  caused  this  bond  to  be  executed  in  the 
name  of  the  District,  and  signed  by  the  President 
and  Secretary,  and  its  corporate  seal,  being  also  the 
seal  of  the  Board  of  Directors  of  said  District,  to  be 
hereimto  af&xed,  and  the  coupons  hereto  attached  to 
be  signed  by  fac-simile  signatures  of  the  President 
and  Secretary  of  the  office  of  the  Board  of  Directors 
of  said  District,  at  White  Bluffs,  Benton  County, 
Washington,  this  first  day  of  July  1940. 

PRIEST     RAPIDS     IRRIGATION 
DISTRICT, 

By  B.  SALVINI, 

President. 

Attest:  ETHEL  M.  REMLINGER, 

Secretary. 
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EXHIBIT  C 

United  States  of  America,  State  of  Washington, 
Department  of  State 

Certificate  No.  8119 

To  All  to  Whom  These  Presents  Shall  Come 

I,  Belle  Reeves,  Secretary  of  State  of  the  State  of 
Washington  and  custodian  of  the  Seal  of  said  State, 
do  hereby  certify  that  the  records  of  this  office  show 
that  on  May  1,  1941,  Arthur  B.  Langlie,  Governor  of 
the  State  of  Washington,  appointed  Ed  Davis  as 
Director  of  the  Department  of  Conservation  and 
Development;  and  I  further  certify  that  Ed  Davis 
is  now  and  has  been  since  May  1,  1941  the  duly  ap- 
pointed, qualified  and  acting  Director  of  the  Depart- 
ment of  Conservation  and  Development  for  the 
State  of  Washington. 

In  Testimony  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  hereto  the  Seal  of  the  State  of 
Washington.  Done  at  the  Capitol,  at  Olympia,  this 
27th  day  of  May,  A.  D.,  1943. 

[Seal]  BELLE  REEVES, 

Secretary  of  State. 

[Endorsed] :     Filed  May  29,  1943. 
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In  the  District  Coiu't  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division 

No.  128 

UNITED  STATES  OF  AMERICA 

Petitioner. 

vs. 

CLEMENTS  P.  ALBERTS, 

Petitioner. 


ORDER  ALLOWING  STATE  OF 
WASHINGTON  TO  INTERVENE 

This  matter  having  come  regularly  on  for  hearing 
this  day  before  the  imdersigned  Judge  of  the  above 
entitled  court  upon  motion  of  the  State  of  Wash- 
ington for  entry  of  an  order  herein  authorizing  said 
state  to  intervene  in  this  action  above  entitled  and 
join  with  Priest  Rapids  Irrigation  District  in  its 
motion  to  establish  sequence  of  trial,  said  motion 
having  been  suj^ported  by  affidavits,  which  affidavits 
the  court  has  read  and  considered,  petitioner  United 
States  of  America  having  been  represented  in  open 
court  at  the  time  of  such  hearing  by  Edward  J. 
Crowley  and  Bernard  H.  Ramsey,  its  attorneys,  the 
state  of  AYashington  having  been  so  represented  by 
Jerome  K.  Kuykendall  and  Harold  A.  Pebbles,  as- 
sistant  attorneys   general   of   and   for   said   state. 
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Priest  Rapids  Irrigation  District  having  been  so 
represented  by  Moulton  and  Powell,  its  attorneys, 
and  Charles  Powell,  of  counsel,  the  court  having 
listened  to  argument  of  such  counsel  and  being  sat- 
isfied in  the  premises,  it  is  now  therefore 

Ordered  and  adjudged  that  the  state  of  Washing- 
ton be  and  it  is  hereby  allowed  to  intervene  in  this 
action  and  join  in  the  motion  of  Priest  Rapids  Irri- 
gation District  establishing  sequence  of  trial. 

Done  in  open  court  and  dated  this  29th  day  of 
May,  1943. 

Presented  by: 

L.  B.  SCHWELLENBACH, 

Judge 
United  States  District  Court 

HAROLD  A.  PEEBLES, 

Attorney  for  State  of 
Washington. 

[Endorsed] :     Filed  May  29,  1943.  [50] 


70  United  States  of  Aynerica  vs. 

In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southem 
Division 

No.  128-43 

UNITED  STATES  OF  AMERICA, 

Petitioner. 

vs. 

CLEMENTS  P.  ALBERTS,  et  al., 

Defendants. 

AMENDED  PETITION  FOR  CONDEMNATION 

as  to  Tracts :  D-250,  E-286,  E-297,  E-325,'  F-365, 
G-494,  P-1291,  P-1331,  P-1336,  R-1471,  R1549, 
S-1611,  S-1632,  S-1647,  S-1658. 

Conies  now  the  petitioner,  the  United  States  of 
America,  by  its  undersigned  attorneys,  actmg  under 
and  by  direction  of  the  Attorney  General  of  the 
United  States,  and  respectfully  alleges  as  follows: 

I. 

That  wherein  so  indicated  the  defendants  named 
as  husband  and  wife  or  wife  and  husband  are  and 
at  all  times  material  hereto  have  been  such  hus-  j 
hand  and  wife  or  wife  and  husband ;  where  defend- 
ants are  herein  named  by  fictitious  names  the  true 
names  of  such  defendants  are  unknown;  the  several 
corporations  named  as  defendants  herein  are  all 
duly  organized  and  existing  corporate  entities  ex- 
cept as  otherwise  indicated  in  the  designation  fol- 
lowing the  name  of  each  corporation. 
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II. 

The  Secretary  of  War  of  the  United  States,  for 
military  purposes,  has  undertaken  the  acquisition  of 
the  certain  property  hereinafter  described,  pursuant 
to  and  in  accordance  with  the  provisions  contained 
in  the  Act  of  Congress  approved  August  18,  1890 
(26  Stat.  316)  as  amended  by  the  Acts  of  Congress 
approved  July  2,  1917  (40  Stat.  241),  April  11,  1918, 
(40  Stat.  518;  50  U.S.C.  sec.  171)  and  March  27, 
1942  (Public  Law  507 — 77th  Congress),  which  acts 
authorize  the  acquisition  of  land  for  military  pur- 
poses, and  the  Act  of  Congress  approved  July  2, 
1942  (Public  Law  649— 77th  Congress),  which  act 
appropriated  funds  for  such  purposes,  and  the  Act 
of  Congress  approved  February  26,  1931  (40  U.S.C. 
258a)  and  acts  supplementary  thereto  and  amenda- 
tory thereof. 

III. 

That  the  acquisition  of  said  property  is  necessary 
adequately  to  provide  for  the  establishment  of  a 
military  reservation  and  for  other  military  uses  in- 
cident thereto.  The  property  herein  described  has 
been  selected  by  the  Secretary  of  War  for  acquisi- 
tion by  the  United  States  for  use  in  connection  with 
the  establishment  of  the  Hanford  Engineer  Works 
and  for  such  other  uses  as  may  be  authorized  by 
Congress  or  by  Executive  order  and  the  petitioner 
in  good  faith  intends  to  use  said  property  therefor. 
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IV. 

That  certain  of  the  tracts  sought  to  be  acquired  in 
this  proceeding  and  with  respect  to  which  the 
amended  petition  is  filed  are  situate  in  the  above 
entitled  district  and  division  and  are  described  as 
follows:  [53] 

The  full  fee  simple  title  thereto,  subject,  however, 
to  existing  easements  for  public  roads  and  highways, 
for  pul)lic  utilities,  for  railroads  and  for  pipe  lines, 
and  for  existing  irrigation  ditches,  canals,  and  later- 
als owned  by  the  Priest  Rapids  Irrigation  District 
in  and  to  the  following  described  lands,  to  wit : 

Tract  No.  D-250 

Lots  sixteen  (16)  and  seventeen  (17),  Replat  of 
Block  sixty-nine  (69),  Hanford,  according  to  plat 
thereof  recorded  in  volume  2  of  plats,  page  32,  rec- 
ords of  Benton  County,  Washington,  containing  .18 
acres,  more  or  less. 

Tract  No.  E-286 

The  North  half  of  the  Southeast  quarter  of  the 
Northeast  quarter  of  the  Southeast  quarter  of  Sec- 
tion six  (6),  Township  twelve  (12)  North,  Range 
twenty-seven  (27)  East,  W.  M.,  containing  5.0  acres, 
more  or  less,  in  Benton  Comity,  Washington. 

Tract  No.  E-297 

The  South  half  of  the  Northwest  quarter ;  and  the 
Northwest  quarter  of  the  Southwest  quarter;  all  in 
Section    two    (2),    Township    twelve    (12)    North, 
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Range  twenty-seven  (27)  East,  W.  M.,  containing 
120.0  acres,  more  or  less,  in  Benton  County,  Wash- 
ington. 

Tract  No.  E-325 

The  Southwest  quarter  of  the  Southeast  quarter 
of  the  Southwest  quarter  of  Section  nine  (9),  Town- 
ship (12)  North,  Range  twenty-seven  (27)  East, 
W.  M.,  containing  10.0  acres,  more  or  less,  in  Benton 
County,  Washington. 

Tract  No.  F-365 

The  East  half  of  the  Northeast  quainter  of  the 
Northeast  quarter  of  Section  seven  (7),  Township 
twelve  (12)  North,  Range  twenty-six  (26)  East, 
W.  M.,  containing  20.0  acres,  more  or  Jess,  in  Ben- 
ton County,  Washington. 

Tract  No.  G-494 

The  Northeast  quarter  of  the  Southwest  quarter 
of  Section  nine  (9),  To\vTtiship  thirteen  (13)  North, 
Range  twenty-five  (25)  East,  W.  M.,  containing 
40.0  acres,  more  or  less,  in  Benton  Coimty,  Wash- 
ington. 

Tract  No.  P-1291 

Tract  sixty-nine  (69)  and  seventy -two  (72),  Co- 
lumbia-White Bluffs  Irrigated  Orchards  recorded 
in  Volume  2  at  Page  44,  records  of  Benton  County; 
also  described  as  the  West  half  of  the  Southeast 
quarter  of  the  Northeast  quarter.  Section  twenty- 
three  (23),  Township  fourteen  (14)  North,  Range 
twenty-six  (26)  East,  W.  M.,  containing  19.20  acres, 
more  or  less,  in  Benton  County,  Washington.  [54] 
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Tract  No.  P-1331 

The  Northeast  quarter  of  the  Northeast  quarter 
of  the  Southwest  quarter  of  Section  twenty-five 
(25),  Township  fourteen  (14)  North,  Range  twenty- 
six  (26)  East,  W.  M.,  containing  10.0  acres,  more  or 
less,  in  Benton  County,  Washington. 

Tract  No.  P-1336 

The  Southeast  quarter  of  the  Southwest  quarter 
of  the  Southeast  quarter  of  Section  twenty-five 
(25),  Township  fourteen  (14)  North,  Range  twenty- 
six  (26)  East,  W.  M.,  containing  10.0  acres,  more 
or  less,  in  Benton  County,  Washington. 

Tract  No.  R-1471 

Lots  five  (5)  to  nine  (9),  inclusive.  Block  thirty- 
one  (31),  Bradshaw's  Addition  to  White  Bluffs  In- 
vestment Co.'s  Town  of  White  Bluffs,  according  to 
plat  thereof  recorded  in  volume  2  of  plats,  page  90, 
records  of  Benton  County,  Washington,  containing 
0.85  acres,  more  or  less. 

Tract  No.  R-1549 

Lot  twelve  (12)  and  the  Southeasterly  45  feet  of  ; 
lots  thirteen  (13)  and  fourteen  (14)  and  all  of  lot  j 
fifteen  (15),  Block  twenty-one  (21),  White  Bluffs 
Livestment  Co.'s  Town  of  White  Bluffs,  according 
to  recorded  plat  thereof,  in  volume  2  at  page  70,  rec- 
ords of  Benton  County,  Washington,  containing  .36 
acres,  more  or  less. 
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Tract  No.  S-1611 

The  Southwest  quarter  of  Government  lot  four 
(4),  Section  six  (6),  Township  thirteen  (13)  North, 
Range  twenty-seven  (27)  East,  W.  M.,  containing 
10.0  acres,  more  or  less,  in  Benton  County,  Wash- 
ington. 

Tract  No.  S-1632 

Government  lot  two  (2)  in  Section  10  (10),  Town- 
ship thirteen  (13)  North,  Range  twenty-seven  (27) 
East,  W.  M.,  containing  28.70  acres,  more  or  less,  in 
Benton  County,  Washington. 

Tract  No.  S-1647 

Tract  three  (3)  and  four  (4),  Plat  of  Hanford 
Irrigation  and  Power  Co.'s  Irrigated  Lands  in  Sec- 
tion seven  (7),  Township  thirteen  (13)  North, 
Range  twenty-seven  (27)  East,  W.  M.,  according  to 
plat  recorded  in  voliune  2  of  plats,  page  22  A  in 
Auditor's  office  of  Benton  County,  Washington,  con- 
taining 20.0  acres,  more  or  less. 

Tract  No.  S-1658 

East  half  of  the  West  half  of  the  Southeast  quar- 
ter of  the  Southeast  quarter  of  Section  seventeen 
(17),  Township  thirteen  (13)  North,  Range  twenty- 
seven  (27)  East,  W.  M.,  containing  10.0  acres,  more 
or  less,  in  Benton  County,  Washington.  [55] 

For  the  purpose  of  setting  forth  a  particular  de- 
scription of  the  property  selected  for  acquisition 
and  the  names  of  each  and  every  owner,  encum- 
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brancer,  tenant,  or  other  person  or  party  interested 
in  the  same  or  any  part  thereof,  diligent  search  has 
been  made  of  the  public  records  of  the  State  and 
Comity  wherein  said  lands  are  located,  said  persons 
with  respect  to  said  tracts  are  as  hereinafter  set 
forth,  to  wit: 

Tract  No.  D-250 

E.  Krentz,  a  bachelor 

May  Condon  and  John  Doe  Condon, 

wife  and  husband 
A.  W.  Robinson  and  Jane  Doe  Robinson, 

husband  and  wife 

Tract  No.  E-286 

A.  F.  Brown,  Trustee 

D.  L.  Taylor  and  Jane  Doe  Taylor, 

husband  and  wife 
K.  C.  Gifford  and  Clara  Gifford, 

husband  and  wife 
Elsie  Lee  Walters,  widow 

The  Unknown  Heirs  of  W.  S.  Walters,  deceased 
Carl  Moritz 
Hazel  Clement 
Theodore  A.  Formhals 
Clyde  Formhals 
Nelora  Mabel  Burke 
State  of  Washington 

Tract  No.  E-297 

Carroll  C.  Burnett  and  Ivy  Bell  Burnett, 

husband  and  wife 
Benton  County,  Washington 
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Tract  No.  E-325 

C.  V.  Trevitt  and  Jane  Doe  Trevitt, 
his  wife  on  April  27,  1920. 

Benton  County,  Washington 

Northern  Pacific  Eailway  Company, 
a  corporation 
Tract  No.  F-365 

William  Olson 

The  Unl^nown  Heirs  of  Bertha  Olson,  deceased 

Northern  Pacific  Railway  Company, 
a  corporation 

Benton  County,  Washington 

State  of  Washington 
Tract  No.  G-494 

May  H.  Dean,  individually  and  as  administra- 
trix of  the  estate  of  Highland  Z.  Dean,  de- 
ceased 

The  Unknown  Heirs  of  Highland  Z,  Dean, 
deceased 

Riverland  Irrigation  District,  a  corporation 

Benton  County,  Washington 

State  of  Washington  [56] 
Tract  No.  P-1291 

B.  F.  Arnold  and  Dollie  Arnold, 
husband  and  wife 

Albert  Moede  and  Ruby  L.  Meode, 
husband  and  wife 

Pacific  Power  and  Light  Company, 
a  corporation 

Northern  Pacific  Railway  Company, 
a  corporation 

Benton  County,  Washington 

State  of  Washington 
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Tract  No.  P-1331 

Mary  Nelson  and  John  Doe  Nelson, 

her  husband  on  April  5,  1910 
Priest  Rapids  Irrigation  District,  a  corporation 
Northern  Pacific  Railway  Company, 

a  corporation 
State  of  Washington 

Tract  No.  P-1336 

C.  I.  Wright  and  Jane  Doe  Wright, 

husband  and  wife 
Priest  Rapids  Irrigation  District,  a  corporation 
John  Doe  Glruenhagen,  husband  of  Anna  Lenz 

Gruenhagen  on  January  8,  1916 
Northern  Pacific  Railway  Company, 

a  corporation 
Benton  County,  Washington 
State  of  Washington 
Tract  No.  R-1471 

L.  E.  Hamblet  and  Jane  Doe  Hamblet,  his  wife 

on  August  8,  1928 
Northern  Pacific  Railway  Company, 

a  corporation 
Tract  No.  R-1549 
Harry  Keller 

The  Unknown  Heirs  of  Cora  J.  Keller,  deceased 
James  Shepherd  and  Jane  Doe  Shepherd, 

husband  and  wife 
L.  C.  Foisy  and  Jane  Doe  Foisy, 

husband  and  wife 
Northern  Pacific  Railway  Company, 

a  corporation 
State  of  Washington 
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Tract  No.  S-1611 

Frank  L.  Hawley  and  Jane  Doe  Hawley,    . . 

Ms  wife  on  April  30,  1912 
Priest  Rapids  Irrigation  District,  a  corporation 
State  of  Washington 

Tract  No.  S-1632 

Martin  Paroz  and  Jane  Doe  Paroz, 
husband  and  wife 
Benton  County,  Washington 

Tract  No.  S-1647 

John  Burch  and  Jane  Doe  Burch, 

husband  and  wife  ,     ,     , 

Priest  Rapids  Irrigation  District,  a  corporation 
Northern  Pacific  Railway  Company, 

a  corporation 
State  of  Washington  [57] 

Tract  No.  S-1658 

L.  Boutin  and  Jane  Doe  Boutin, 

his  wife  on  December  21,  1921 
Northern  Pacific  Railway  Company, 

a  corporation 

In  addition  thereto,  the  petitioner  joins  as  parties 
hereto  the  unknown  heirs  of  the  above  named  per- 
sons if  deceased,  and  all  other  persons,  parties,  firms 
or  corporations  unknown  having  or  claiming  to  have 
any  right,  title,  estate,  lien  or  interest  in  or  to  the 
land  above  described  or  any  part  thereto. 

Wherefore,  your  petitioner  prays : 

1.  That  the  purpose  of  this  condemnation  be 
adjudicated  to  be  a  public  use. 
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2.  That  a  jury  be  empaneled  to  fix  and  determine 
a  just  and  proper  award  and  compensation  for  the 
property  herein  prescribed,  or  in  case  a  jury  be 
waived,  then  that  the  compensation  to  be  paid  as 
aforesaid  be  ascertained  and  determined  by  the 
court  or  a  judge  thereof,  and  that  the  parties  en- 
titled to  receive  such  compensation  be  determined 
thereby. 

3.  That  the  property  hereinabove  described  be 
decreed  to  be  the  property  of  the  United  States. 

4.  That  the  court  grant  such  other  relief  as  shall 
seem  proper  in  the  premises. 

BERNARD  H.  RAMSEY, 
Special  Assistant  to 
Attorney  General 

EDWARD  J.  CROWLEY, 

Special  Attorney, 
Dept.  of  Justice 

JAMES  LEAVY, 

Special  Attorney, 
Dept.  of  Justice 

HOWARD  T.  TUSTIN, 
Special  Attorney, 
Dept.  of  Justice 

EDWARD  M.  CONNELLY, 

United  States  Attorney 
Attorneys  for  Petitioner 

[Endorsed] :     Filed  Aug.  26,  1943. 
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AUTHORIZING  AND  DIRECTING  DEC- 
LARATION OF  TAKING  NO.  99 

May  4,  1944 
The  Honorable 

The  Attorney  General, 
Washington,  D.  C. 

Dear  Mr.  Attorney  General : 

Reference  is  made  to  the  condemnation  proceed- 
ing entitled  United  States  of  America  vs.  Clements 
P.  Alberts,  et  al.,  No.  128,  in  the  United  States  Dis- 
trict Court  for  the  Eastern  District  of  Washington, 
for  the  acquisition  of  land  in  connection  with  the 
Hanford  Engineer  Works  Project. 

Pursuant  to  the  provisions  of  the  Act  of  Congress 
ax^proved  February  26,  1931,  and  the  Acts  of  Con- 
gress recited  in  the  petition  filed  in  the  above  en- 
titled proceeding,  it  is  requested  that  you  cause  the 
inclosed  declaration  of  taking  No.  99  to  be  filed  in 
said  proceeding.  The  declaration  of  taking  covers 
all  the  operating  properties  and  facilities  of  the 
Priest  Rapids  Irrigation  District  as  described  more 
fully  therein,  and  shows  $170,500.00  as  the  estimate 
compensation  therefor.  This  compensation  repre- 
sents the  outstanding  indebtedness  of  the  District. 
A  detailed  explanation  of  the  necessity  and  advisa- 
bility of  filing  the  declaration  of  taking  is  contained 
in  the  letter  to  your  Department  dated  March  25, 
1944,  from  Leland  L.  Yost,  Special  Assistant  to  the 
Attorney  General.  The  War  Department  has  en- 
gaged   certified    public    accountants    of    Yakima, 
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Washington,  to  audit  the  books  of  the  Priest  Rapids 
Irrigation  District,  which  audit  has  not  as  yet  been 
entirely  completed.  The  matter  has  also  been  fully 
discussed  with  Mr.  Bernard  H.  Ramsey,  Special  As- 
sistant to  the  Attorney  General,  and  from  the  best 
possible  information  available,  it  is  recommended 
that  $170,500.00  be  deposited  with  the  filing,  of  this 
declaration  of  taking.  It  is  believed  that  this  amount 
will  be  sufficient  to  pay  all  bonds  and  warrants  of 
the  District  after  deducting  anticipated  income  from 
conditional  sales  contracts  outstanding  and  cash 
which  is  now  on  hand  in  the  bond  redemption  fund 
and  in  the  funds  of  the  District.  The  amount  rec- 
ommended for  deposit  also  indues  an  estimate  of  in- 
terest on  the  bonds  to  approximately  May  15,  1944. 
The  check  in  the  amount  of  $170,500.00  payable  to 
the  order  of  the  Clerk  of  the  United  States  District 
Court  for  the  Eastern  District  of  Washington,  is  in- 
closed for  deposit  in  the  registry  of  the  court. 

This  Department  has  been  recently  advised  that 
unless  the  declaration  of  taking  covering  the  Irriga- 
tion District's  properties  and  facilities  is  filed  be- 
fore June  1,  1944,  the  court  will  entertain  a  motion 
to  set  aside  all  verdicts  returned  during  this  term  of 
court  and  will  permit  in  the  future,  the  defendant 
in  all  cases  to  show  the  value  of  the  District's  prop- 
erties and  facilities.  It  is  the  recommendation  of 
this  Department  that  the  declaration  of  Taking  in- 
closed herewith,  be  filed  immediately. 

An  appraisal  report  is  not  furnished  on  any  of  the 
lands  and  interests  described  in  the  declaration  of 
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taking  for  the  reason  that  under  the  acquisition 
i:)olicy  established  by  this  Department  and  approved 
by  the  Department  of  Justice,  it  is  the  position  of 
the  Government  that  upon  the  acquiring  all  of  the 
land  in  the  Priest  Rapids  Irrigation  District,  the 
Government  becomes  the  owner  of  the  Irrigation 
District  subject  only  to  the  bonded  indebtedness  of 
the  District  itself  and  an  appraisal  is  therefore  un- 
necessary. Title  evidence  for  Tract  No.  W-2004  de- 
scribed in  the  declaration  of  taking  as  Parcel  PB-1, 
and  Tract  No.  G-452  designated  as  Parcel  I^R-3,  to- 
gether with  a  master  certificate  of  title  for  the 
Priest  Rapids  Irrigation  District  have  been  for- 
warded to  Mr.  Bernard  H.  Ramsey,  Special  Assist- 
ant to  the  Attorney  General. 

Four  additional  copies  of  said  declaration  of  tak- 
ing are  inclosed. 

Sincerely  yours, 

HENRY  L.  STIMSON, 
Secretary  of  War. 

2  Incls:  1,  Check;  2,  D.T.  (quint.), 

Pursuant  to  T.  28,  U.  S.  Code,  Sec.  661,  I;  certify 
this  to  be  a  true  copy  of  the  original  record  in  this 
department. 

J.  EDWARD  WILLIAMS, 
Acting  Head, 
[Seal]  Lands  Division,  Department 

of   Justice.    [59] 
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[Title  of  District  Court  and  Cause] 

EXCERPTS 
Yakima,  Washington,  October  12,  1943. 

The  Court :  Well,  go  ahead  and  make  your  offer 
of  proof. 

Mr.  Wiehl:  It  is  agreeable  with  counsel,  is  it 
not,  that  Mr.  Powell  make  his  offer  of  proof  per- 
taining to  all  the  tracts  involved,  that  are  in  the 
Priest  Rapids  Irrigation  District? 

Mr.  Ramsey:  The  Government  will  stipulate 
that  the  offer  of  proof  will  apply  to  each  of  the 
three  tracts  located  within  the  Priest  Rapids  Irri- 
gation District,  that  is,  the  Shaw  tract,  the  Wright 
tract  and  the  Parke  tract. 

G.  B.  HALL 

(Recalled) 
having  been  previously  sworn,  testified  as  follows: 

Mr.  Powell:  Should  I  merely  file  this  or  read 
it  into  the  record,  your  Honor? 

The  Court:  Oh,  I  see  no  reason, — ^let  the  record 
show  that  you  have  read  it  in  and  Mr.  Moburg  can 
copy  it.  I  see  no  reason  why  you  should  go  to  the 
trouble  of  reading  it. 

Mr.  Powell:     All  right,  your  Honor. 

The  Court:     You  copy  it  in,  Mr.  Moburg. 
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"Offer  of  Proof 
"Priest  Rapids  Irrigation  District 

"As  to  tracts  P  1336  (Wright),  Q  1425  (Shaw), 
P  1274  (Parke),  defendants,  owners  of  the  above- 
numbered  tracts  all  of  which  are  located  within  the 
Priest  Rapids  Irrigation  District,  offer  to  prove  the 
following  facts  concerning  said  District. 

1. 

"That  there  are  within  the  boundaries  of  said 
District,  15534.03  acres  of  land  and  of  that  total 
3196.42  acres  were  in  private  ownership  at  the  time 
of  the  filing  of  the  first  declaration  of  taking  against 
privately  owned  lands  within  the  District. 

2. 

"That  during  the  money  of  April,  1943,  the  peti- 
tioner took  possession  of  the  District's  pumping 
plant  and  distribution  system  and  has  since  main- 
tained and  operated  same  and  that  on  October  1, 
1943,  the  petitioner  took  possession  of  the  power 
plant  of  the  District  and  is  now  either  engaged  in 
operating  the  same  for  its  own  purposes  or  has 
leased  the  same  to  the  Pacific  Power  and  Light 
Company.  That  the  petitioner  receives  the  revenue 
from  the  operation  of  the  plant,  the  exact  terms  of 
the  agreement  between  the  petitioner  and  the  Pa- 
cific Power  and  Light  Company  being  unknown 
to  the  defendants.  That  no  declaration  of  taking  has 
been  filed  against  the  power  plant  or  other  proper- 
ties [62]  of  the  District  and  the  title  thereto  is  still 
in  the  District 
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3. 


urr 


That  prior  to  the  commencement  of  this  action, 
tlie  District  had  acquired  certain  lands  by  the  fore- 
closure of  delinquent  assessments,  a  portion  of 
which  have  been  sold  on  contract  and  that  all  of 
said  lands,  including  the  value  of  its  contracts  of 
sale,  were  $17,100.00. 

4. 

"That  on  October  1,  1943,  the  financial  condition 
of  the  Priest  Rapids  Irrigation  District  was  as 
shown  by  the  statement  of  the  County  Treasurer  of 
Benton  County,  Washington,  a  true  and  correct 
copy  of  which  statement  is  attached  to  the  original 
of  this  offer  and  is  marked  "Defendant's  Identifi- 
cation  . ' ' 

5. 

"That  the  property  of  the  Irrigation  District, 
exclusive  of  lands  acquired  on  the  foreclosure  of 
the  assessments,  consists  of  the  following: 

(a)  One  (1)  small  and  three  (3)  large  pumps 
installed  on  the  bank  of  the  Columbia  River, 
by  means  of  which  water  is  pumped  through 
discharge  pipes  into  a  main  canal. 

(b)  A  canal  and  distribution  laterals  consist- 
ing [63]  small  canals  and  pipe  lines,  by  means 
of  which  water  is  made  available  to  defendant's 
land. 

(c)  15.6  miles  of  60,000  volt  transmission  lines 
for  the  transmission  of  electric  energy. 
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(d)  A  power  plant  consisting  of  a  wing  dam 
for  the  diversion  of  water  from  the  Cohimbia 
River,  a  power  canal  by  which  water  is  con- 
ducted through  turbines  for  the  generation  of 
power,  a  concrete  building  in  which  the  generat- 
ing equipment  is  housed,  two  generators  and 
complete  generating  machinery  and  equipment. 

(e)  Transformers,  switching  gear  and  all 
other  miscellaneous  equipment  necessary  in  the 
operation  of  the  power  plant  and  transmission 
of  energy  to  the  irrigation  works  of  the  Dis- 
trict. 

6. 

"That  the  Priest  Rapids  Irrigation  District  is  the 
successor  in  interest  of  the  Hanford  Irrigation  and 
Power  Company,  which  originally  acquired  the 
right  to  divert  water  at  Priest  Rapids,  and  the  right 
to  construct  a  wing  dam  therefor  and  that  a  true 
and  correct  copy  of  the  original  permit  to  construct 
such  dam  and  divert  water  is  herewith  offered  in 
evidence  and  marked  "Defendant's  Identification 
"  [64] 

7. 

"That  there  have  been  no  sales  whatsoever  of 
Irrigation  District  instrumentalities  as  such  or  of 
power  plants  such  as  that  owned  and  operated  by 
the  District,  and,  therefore,  there  ai*e  no  sales  of 
similar  property  which  could  be  used  to  establish 
market  value. 
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8. 

"That  during  the  irrigation  season,  from  March 
35th  until  October  15th  in  each  year,  energy  ranging 
from  50  kilowatts  to  1160  kilowatts  is  required  for 
pumping  water  upon  the  lands  irrigated  by  the  Dis- 
trict. That  said  power  is  transmitted  from  the  power 
plant  through  the  transmission  line  of  the  Dis- 
tiiet  to  Coyote  Rapids,  a  distance  of  15.6  miles 
where  the  pumping  station  is  located. 

9. 

"That  all  pow^r  generated  in  excess  of  the 
amount  required  for  the  pumping  of  irrigation 
water  and  the  operation  of  the  power  plant  is  now 
sold  to  the  Pacific  Power  &  Light  Company  under 
contract  at  1.75  mills  per  kilowatt  hour,  less  5%  for 
line  loss.  That  that  contract  extends  until  January 
1.  1961.  That  in  1942  the  sale  of  surplus  power 
under  said  contract  resulted  in  an  operating  rev- 
enue of  $14,258.07.  That  from  January  1,  1943,  to 
October  1,  1943,  although  only  [65]  one  generator 
was  in  operation,  the  operating  revenue  received 
by  the  District  under  said  contract  was  $10,915.84. 

10. 

"That  the  operating  revenue  derived  from  the 
sale  of  surplus  power  is  available  to  and  is  used 
hy  the  District  for  a  payment  of  interest  on  the 
bonded  indebtedness  and  for  the  redemption  of 
District  bonds  and  toward  the  payment  of  the  costs 
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?ncl  expenses  of  operating  and  maintaining  the  ir- 
rigation district  facilities.  That  the  properties  of 
tlie  District  are  valued  as  follows: 

SUMMARY  OF  VALUATION  BY  FEATURES 

Designation  Feature  Total  Values 

A  Power   Canal $    153,200 

B  Generating  Plant— Structures  149,900 

C  Generating  Plant — Equipment    121,500 

D  Coyote  Pumping  Station — Structures 39,900 

E  Coyote  Pumping  Station — Equipment ....  59,270 

F  Transformers  and  Switches 30,700 

G  Transmission    Line 79,900 

H  Main  Irrigation  Canal 74,000 

I  Lateral  System 9,700 

J  Misc.  Property 1,790 

K  Future  Development  Expense 3,800 

L  Water  and  Power  Rights 307,025 

Total $1,030,685 

11. 

"That  the  District  power  plant  has  a  maximum 
generating  capacity  of  2900  kilowatts  and  a  safe 
generating  capacity  of  2700  kilowatts.  That  at  and 
before  the  time  for  the  filing  of  declaration  of  tak- 
ing against  lands  in  the  Priest  Rapids  Irrigation 
District,  it  had  $16,346.61  available  for  further  con- 
struction. That  the  district  had  planned,  with  the 
intention  of  immediately  executing  said  plan,  to  in- 
crease the  generating  capacity  of  its  power  plant 
and  to  enlarge  its  irrigation  distribution  facilities. 
That  thereby  the  District  could  increase  the  amount 
of  electric  energy  generated   at  the   power   plant. 
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tJiereby  realizing  additional  funds  from  the  sale  of 
sui-plus  power  and  further,  the  area  of  irrigated 
lands  within  the  District  would  be  in<^reased.  That 
said  plan  further  included  the  refinancing  of  the 
present  indebtedness  and  the  District  had  the  assur- 
ance of  private  agencies  that  Avhen  materials  are 
available  $600,000  would  be  loaned  to  said  District 
for  the  purpose  of  refunding  its  present  indebted- 
ness and  extending  its  facilities  and  increasing  the 
capacity  of  its  power  plant.  That  one  condition  of 
the  assurance  [67]  of  the  loan  was  that  the  power 
plant  be  increased  to  full  generating  capacity. 

12. 

"With  an  expenditure  of  approximately  $30,000, 
the  generating  capacity  of  the  power  plant  can  be 
increased  to  22,847,832  kilowatt  hours  which  would 
result  in  an  increase  in  annual  net  revenue. 

13. 

"That  the  defendants  further  offer  to  prove  that 
from  experience  of  other  poAver  plants  and  from 
the  experience  of  the  District's  power  plants  by  the 
expenditures  of  the  additional  sums,  net  operating 
revenue  from  said  power  plant  may  be  increased 
as  follows : 

From  operating  records  of  Naches  Drop  Plant, 
30  yrs.  old,  Powerdale  Plant,  20  years  old,  and  Pros-     \ 
ser  Plant,  11  years  old,  there  was  in  1941  and  1942 
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an  average  operation  of  97.7% ;  Maximum  possible 

operation  8760  hours  per  year or 

100.0%. 

"In  addition  to  the  above  time  losses  allowance 
must  be  made  for  general  overhauls  at  6  to  10  year 
intervals.  These  overhauls  usually  required  24  days 
or  at  6  year  intervals  an  average  of  4  days  per  year 
which  in  percent  is  1.1%. 

"Deducting  this  overhaul  time  from  the  normal 
operating  percentage,  the  anticipated  annual  aver- 
age is  97.6%.  [68] 

"Maximum  generation  of  the  Priest  Rapids  plant 
has  been  2900  kilowatts.  This  maximum  safe  ca- 
pacity of  the  plant  is  2700  kilowatts. 

"Operating  96.6%  of  the  maximum  possible  time 
at  2700  kilowatt  capacity  the  plant  would  generate 
per  year  22,847,832  kilowatt  hours.  Less  5%  for 
transformation  and  transmission  loss,  21,705,440 
kilowatt  hours. 

"Under  the  terms  of  the  sales  contract,  the  com- 
pany can  limit  the  amount  of  energy  they  will  re- 
ceive to  2,400  kilowatts  or  in  percentage  of  maxi- 
mum safe  capacity  of  the  plant  88.9%. 

"Using  the  contract  limit  and  95%  operation  in- 
stead of  the  96.6%  shown  by  actual  operating  rec- 
ords, the  delivery  per  year  to  the  company  would 
be  19,973,000  kilowatt  hours. 
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''Delivering  this  energy  at  1.75  mills  per  kilowatt 
hour,  less  5%  for  transmission  and  transforma- 
tion losses,  the  annual  return  would  be $  33,205 

Less  operation  and  maintenance  cost   (Present 

$6,700)   Estimated 9,800 

Net  operating  revenue $  23,405 

'"The  1942  net  operating  revenue  if  all  energy  were 

sold  (11,864,300  kilowatt  hours  at  mills  less  5%)..  $  19,724 
Less  estimated  operation  and  maintenance  costs         9,800 

Net  operating  revenue $     9,924 

''Possible  increase  in  net  operating  revenue  ($23,405 

less  $9,924) $  13,481 

''Capitalizing  this  at  4%  per  annum  the  increased 

earnings  represent  a  capital  investment  of $337,025 

Less  cost  of  canal  enlargement  and  other  im- 
provements necessary  to  obtain  maximum 
output  30,000 

Intangible  value  is $307,025" 

(End.  of  offer  of  proof.) 

Mr.  Po\yell:  We  hereby  offer  to  prove,  if  your 
Honor  please,  the  matters  contained  in  the  written, 
in  the  written  statement,  which  your  Honor  has, 
and  all  of  them  by  the  witness  Hall,  your  Honor. 
And  we  feel  that  we  will  be  able  to  establish  the 
facts  contained  therein  by  this  witness  if  he  were 
permitted  to  testify  to  them.  They  pertain  to  the 
District  and  to  the  value  of  the  properties  of  the 
District.  We  also  in  the  offer,  which  will  be  in  the 
record, — we  further  desire  to  offer  two  exhibits. 
One  is  a  statement  of  financial  condition  of  the  Dis- 
trict which  shows  the  cash  on  hand,  and  the  indebt- 
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ediiess,  Loth  v\-aiTaiit  and  bonds,  and  the  other  is  a 
certified  copy  of  the  original  permit  to  divert  water 
and  construct  the  ^^ing  dam  at  Priest  Rapids. 

The  certified  copy  of  that,  however,  is  in  the 
County  Auditor's  office  and  today  is  a  holiday  there 
and  I  was  not  able  to  get  it  this  morning.  I  think 
coimsel  will  agree  I  may  offer  it  later. 

Mr.  Ramsey:  The  Government  will  stipulate 
that  the  offer  shall  be  considered  as  made  and  that 
a  certified  copy  may  be  marked  as  an  exhibit  and 
attached  to  the  offer  tomorrow  or  at  some  subse- 
quent date  during  the  progress  of  this  trial. 

The  Court:  TVell,  those  two  exhibits  will  be 
marked, 

Mr.  Powell :     In  the  offer  I  have  referred  to  them 
as  for  Idtentification,  your  Honor. 
(Discussion  off  the  record.) 

The  Court:  Yes,  they  will  be  marked  for  Iden- 
tification, Parke-Wright  and  Shaw's  Identifications 
1,  2  and  3. 

(Parke,  "Wright  and  Shaw's  Identifications 
1,  2  and  3  were  marked  for  identification.) 

The  Court:  Xow,  I  think  you  ought  to  qualify 
Mr.  Hall  before  you  make  your  offer.  [71] 

Q.  (By  Mr.  Powell) :  Mr.  Hall,  you  live  in 
Yakima?  A.     I  do. 

Q.     How  long  have  you  lived  in  Yakima? 

A.     I  have  lived  here  for  over  20  years. 

Q.     What  is  your  business? 

A.     Engineer,  Civil  Engineer. 

Q.  Are  you  licensed  by  the  State  of  Washing- 
ton? A.     Yes.  ^ 
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Q.     Do  you  have  other  licenses? 

A.     Yes,  sir,  Idaho  and  Oregon. 

Q.     Your  office  is  in  the  Larson  Building  here? 

A.     That  is  right. 

Q.     What  work  do  you  do? 

A.  For  the  past  year  and  a  half  it  has  been 
principally  War  Department  and  Navy  work  and 
the  water  works  and  sewerage  systems. 

Q.  You  are  engaged  primarily  in  engineering 
on  public  utilities  and  water  systems? 

A.     That  is  right. 

Q.  Have  you  been  with  the  Reclamation 
Bureau  ? 

A.     Yes,  I  was  with  them  for  5  years. 

Q.  And  were  you  at  one  time  employed  by  the 
Priest  Rapids  Irrigation  District? 

A.     In  1938.  [72] 

Q.     That  is  when  your  employment  commenced? 

A.     Yes. 

Q.  And  did  you  make  studies  and  do  engineer- 
ing work  for  the  District  at  that  time? 

A.     Yes. 

Q.     And  subsequently? 

A.     At  intervals  since. 

Q.  And  when  did  you  make  a  study  of  the  facili-| 
ties  of  the  Priest  Rapids  Irrigation  District? 

A.  Beginning  in  1938  for  a  public  works  ad- 
ministration application, — for  funds  to  rehabilitate 
the  District. 

Q.  And  did  you  make  a  complete  examination' 
of  the  facilities  of  the  District  this  year? 

A.     Yes,  I  did. 
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Q.  And  you  at  that  time  arrived  at  certain  cost 
figures  and  reproduction  figures  in  order  to  place 
an  evaluation  upon  the  facilities  of  the  District? 

A.    Yes. 

Q.  And  you  are  prepared  to  testify  concerning 
that  valuation?  A.     I  am. 

Q.  You  are  familiar  with  the  offer  of  proof  that 
we  are  prepared  to  make  here?  A.     I  am. 

Q.  And  you  are  familiar  with  all  the  matters 
contained  in  [73]  it  and  the  facts  stated  in  it  ? 

A.     Right. 

Mr.  Powell :  We  offer  to  prove  the  matters  con- 
tained in  the  written  order,  your  Honor,  which  we 
understand  to  be  a  part  of  the  record. 

The  Court :  Now  is  it  stipulated  that  the  proper- 
ties involved,  tracts  P  1336,  Q  1425  and  P  1274  are 
in  the  Priest  Rapids  Irrigation  District  ? 

Mr.  Ramsey:  It  is  so  stipulated  by  the  Govern- 
ment. 

The  Court :  And  that  the  assessments  due  to  the 
District  have  been  paid  to  such  a  time  that  there  is 
no  forfeiture  of  any  rights  that  the  owners  thereof 
would  have  in  the  event  of  the  liquidation  of  the 
District  under  the  State  statute  to  their  propor- 
tionate share  in  the  value  of  the  assets? 

Mr.  Ramsey:  Provided  that  at  the  time  of  the 
liquidation  of  the  District  the  present  owners  were 
still  owners  of  lands  within  the  District. 

The  Court:  Well,  I  mean  as  of  the  date  of  tak- 
ing, that  they  were  such. 

Mr.  Ramsey:  Yes,  with  the  further  reservation 
that  the  assets  of  the  District  would  first  be  subject 
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to  the  payment  of  all  outstanding  indebtedness  of 
the  District  before  the  land  owners  wonld  be  en- 
titled to  share  [74]  any  cost  of  dissolution. 

The  Court :  Well,  that  is  under  the  State  la^Y,— 
that  necessarily  would  follow.  But  you  are  raising 
no  question  about  the  fact  that  this  land,  or  these 
owners  were  on  the  date  of  taking  qualified  to  par- 
ticipate if  such  a  participation  resulted  from  the 
dissolution  of  the  District? 

Mr.  Ramsey:     I  will  so  stipulate. 

The  Court:     Go  ahead  and  make  your  objection. 

Mr.  Ramsey:  The  offer  of  proof,  and  all  of  the 
offer  of  proof  and  the  offer  as  to  the  exhibits  are 
objected  to  as  being  wholly  incompetent,  irrelevant 
a]id  immaterial  for  the  reason  that  the  value  of  the 
assets  of  the  District  and  the  lands  are  fully  re- 
flected in  the  appraisal  of  those  lands  as  irrigated 
tracts. 

For  the  further  reason  that  there  is  no  property 
interest  in  the  assets  of  the  District  as  to  the  lands 
or  the  owners  of  the  lands  until  such  time  as  the 
District  has  been  dissolved  under  the  provisions  of 
the  laws  of  the  State  of  Washington,  and  that  at 
the  time  of  the  taking  there  w^as  no  dissolution  of 
the  District  and  for  the  further  reason  that  at  the 
time  of  the  taking  any  equitable  right  of  the  lands 
or  the  owners  in  the  facilities  of  the  District  passed 
with  the  title  itself  and  that  the  Government  in 
taking  the  full  fee  [75]  simple  title  to  the  property 
acquired  any  equitable  interest  which  either  the 
lands  taken  or  the  owners  of  the  lands  taken  as  of 
tliat  date  may  have  had. 
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The  Court :  The  objection  is  sustained.  The  offer 
is  refused  and  the  offer  of  the  exhibits,  Parke, 
Wright  and  Shaw's  Identifications  numbers  1,  2 
and  3  are  refused. 

Mr.  Powell:     Now  if  your  Honor  please, 

The  Court:  I  would  like  to  make  a  statement 
for  the  record. 

As  I  indicated  the  other  day  wdth  reference  to  a 
similar  offer  concerning  the  Richland  district  in 
which  the  District  property  was  involved,  I  am  con- 
vinced that  in  so  far  as  this  land  is  land  which  is 
dependent  upon  the  district  for  its  water  and  com- 
pensation is  sought  by  the  owner  upon  the  basis  of 
the  value  of  the  land  as  irrigated  land  or  as  poten- 
tial irrigated  land,  and  the  jury  is  asked  to  take 
into  consideration  the  fact  that  water  is  being  fur- 
nished or  can  be  furnished  by  the  district,  that  there 
is  no  doubt  in  my  mind,  that  the  owner  is  not  en- 
titled in  this  proceeding  to  compensation  to  the 
extent  of  his  pro  rata  share  of  the  assets  of  the 
disti'ict  after  liquidation,  this  for  the  reason  that 
such  compensation  would  constitute  double  compen- 
sation. If  the  owners  are  asking  for  compensation 
on  the  [76]  basis  of  irrigated  land,  the  only  time 
at  which  they  would  be  entitled  to  participate  in 
the  assets  of  the  district  would  be  upon  the  liquida- 
tion of  the  district.  If  the  district  was  liquidated, 
necessarily  it  would  not  be  furnishing  water  and 
they  can't  take  compensation  as  irrigated  land  and 
at  the  same  time  take  it  as  non-irrigated  land,  non- 
irrigated  because  of  the  abandonment  of  the  irriga- 
tion facilities  by  the  distrct. 
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As  to  the  Shaw  tract,  there  is  some  testimony 
concerning  the  fact  that  there  was  a  well  on  the 
property.  I  don't  know  whether  the  testimony  will 
reveal  whether  or  not  it  would  be  the  contention 
of  Mr.  Shaw  that  the  supply  of  water  from  the  well 
is  ample  to  irrigate  the  land  without  any  depend- 
ence upon  the  district  for  water.  I  am  informed 
til  at  the  testimony  in  the  Parke  case  will  be  that 
they  have  a  well  which  can  supply  ample  water  and 
they  have  no  need  for  the  water  of  the  district. 

It  seems  to  me  that  a  different  problem  is  pre- 
sented where  the  owner  of  the  property  is  not  de- 
pending upon  the  district  for  his  water  and  is  claim- 
ing the  value  of  irrigated  land  on  the  basis  of  water 
privately  supplied.  There,  there  would  not  be  such 
double  compensation,  and  it  is  my  personal  opinion 
that  in  those  instances  the  parties  are  entitled  to 
recover  not  only  [77]  for  the  value  of  their  land 
as  irrigated  land  but  also  to  recover  for  their  pro 
rata  share  of  the  value  of  the  assets  of  the  district. 
However,  in  the  meeting  which  was  in  the  nature 
of  a  pre-trial  conference,  and  which  would  have 
been  considered  a  pre-trial  conference  had  the  Fed- 
eral rules  of  procedure  applied  to  condemnation 
proceedings,  counsel  on  both  sides  represented  to 
me  that  the  cost  of  submitting  complete  testimony 
as  to  the  value  of  the  assets  of  the  district  would 
be  a  considerable  amount  for  the  Government  on 
the  one  hand  and  the  land  owner  on  the  other ;  that 
it  would  involve  a  protracted  trial  which  would  re- 
sult in  a  long  and  expensive  record  to  be  taken  to 
the  Circuit  Court  of  Appeals,  and  I  am  glad  to  co- 
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operate  with  Counsel  on  both  sides  and  the  parties 
on  both  sides  in  getting  this  record  in  such  shape 
that  the  Court  of  Appeals  can  pass  upon  the  ques- 
tion without  putting  the  respective  parties  to  the 
expense,  first,  of  the  preparation  for  a  trial,  second, 
in  the  trial  itself,  and  third,  for  the  taking  to  the 
Appellate  Court  of  a  long  and  expensive  record. 
I  am  hopeful  that  in  this  case  we  have  presented 
to  us  all  of  the  various  problems  arising  out  of 
the  state  statute  which  gives  to  the  owner  of  a  land 
in  a  liquidated  irrigation  district  the  right  to  his 
pro  rata  share  and  that  the  Court  of  Appeals  will 
view  sympathetically  [78]  the  proposition  of  taking 
them  all  up  and  giving  us  the  answers  to  the  various 
problems  which  are  presented.  I  want  the  record 
in  this  case  to  show  that  there  are  a  number  of 
dozens  of  other  cases  involving  the  same  problem 
and  that  this  is  not  simply  a  matter  of  certifying 
something  up  to  the  Appellate  Court  because  of  the 
fact  that  we  don't  want  to  handle  it  here,  but  it 
seems  to  me  to  be  the  practical  manner  of  handling 
it  in  order  to  avoid  an  exceedingly  large  amount 
of  expense  to  everybody  involved  in  all  of  these 

cases.   Do  you  have  something  further? 

*     *     * 

I,  Bruce  Moburg,  do  hereby  certify  that  at  the 
time  the  case  of  United  States  of  America,  Peti- 
tioner, vs.  Clements  P.  Alberts,  et  al..  Defendants, 
No.  128  in  the  District  Court  of  the  United  States, 
for  the  Eastern  District,  Southern  Division,  was 
tried  in  said  Court,  I  was  official  court  reporter  for 
said  Court,  in  said  District  and  Division,  and  that 
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the  foregoing  pages,  numbered  from  1  to  20  inclu- 
sive, are  a  true  and  correct  excerpt  from  transcript 
of  proceedings  of  said  case  upon  October  12,  1943, 
at  Yakima,  Washington,  commencing  on  line  21, 
page  420  and  ending  at  line  15,  page  435,  both  in- 
clusive, of  said  transcript. 

BRUCE  MOBUEG 

[Endorsed] :  Filed  July  19,  1947. 


[Title  of  District  Court  and  Cause.] 

TRANSCRIPT    OF    PROCEEDINGS 
on  April  26,  1944 

Before  the  Hon.  L.  B.  Schwellenbach,  Judge,  at 
Yakima,  Washington,  beginning  at  the  hour  of 
10:00  o'clock  a.m.,  April  24,  1944;  B.  H.  Ramsey, 
Chester  Thomas  and  Frank  B.  Reid,  Special  Attor- 
neys for  the  Lands  Division  of  the  office  of  the  At- 
torney General,  appearing  as  attorneys  for  the 
plaintiff;  Moulton  &  Powell  (by  Charles  L.  Powell) 
appearing  as  attorneys  for  defendants  Chalcraft. 

During  the  trial  of  said  cause,  and  at  the  hour  of 
10:00  o'clock  a.m.,  April  26,  1944,  in  the  Court's 
chambers,  in  the  absence  of  the  jury,  the  following 
proceedings  were  had,  to-wit : 

Mr.  Powell:  If  Your  Honor  please,  we  desire 
to  make  an  offer  of  proof  in  connection  with  the 
present  case,  as  follows :  We  desire  to  prove  as 
a  part  of  the  defendants'  cases,  pertaining  to 
each    of  the  tracts,  the  value  of  the  irrigation 
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district's  works,  water  rights  and  properties, 
as  well  as  the  cash  in  bank  and  obligations,  as 
reflecting  a  value  in  the  land  of  each  of  the 
property  owners  involved  in  these  cases. 

We  further  feel  that  this  offer  is  in  order 
now,  particularly  in  view  of  the  fact  that  coun- 
sel in  the  action  tried  in  October  made  the  state- 
ment that  the  Department  was  filing  a  declara- 
tion of  taking  against  [81]  the  Richland  Irriga- 
tion District  and  the  Priest  Rapids  Irrigation 
District,  within,  I  believe,  thirty  days  there- 
after, and  the  declaration  of  taking  has  not 
been  filed. 
Mr.  Ramse}^:  That  is  objected  to  on  the  ground 
that  the  water  rights  of  the  district  are  appurte- 
nant to  the  lands  being  acquired  by  the  Govern- 
ment in  these  proceedings;  that  the  instrumen- 
talities of  the  District  are  impressed  v/ith  a 
trust  in  favor  of  the  lands,  and  that  the  value 
of  the  water  rights  and  the  value  of  the  instru- 
mentalities is  fully  reflected  in  the  values  placed 
upon  the  lands  by  both  the  Government  wit- 
nesses and  the  defendants'  witnesses. 

With  reference  to  the  filing  of  the  declaration 
of  taking  upon  the  instrumentalities  of  the  Dis- 
trict, I  do  not  remember  that  any  specific  time 
limit  was  given  by  me  at  the  time  in  October 
that  the  statement  was  made  to  the  Court  that 
declarations  of  taking  would  be  filed  for  the  ac- 
quisition of  the  District's  instrmnentalities.  If 
such  a  time  limit  was  set  it  was  merely  an  esti- 
mate upon  my  part,  but  I  want  to  reiterate  that 
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it  is  the  purpose  of  the  Government  to  file  such 
declaration  of  taking;  that  as  a  matter  of  fact 
the  declarations  of  taking  covering  the  proper- 
ties of  the  District  were  cleared  through  the 
Project  Office  of  the  Army  Engineers  more  than 
sixty  days  ago,  and  are  at  this  time  in  the  hands 
of  the  War  Department  to  be  forwarded 
through  the  Department  of  Justice  for  filing, 
and  the  reason  for  the  delay  has  to  do  with  the 
acquisition  of  certain  other  privately  owned 
[82]  properties  in  the  District;  that  I  have 
been  assured  that  every  effort  will  be  made  to 
expedite  the  filing  of  these  declarations  of  tak- 
ing, and  the  deposit  in  court  of  a  sufficient  fund 
to  care  for  the  obligations  of  the  District. 
The  Court:  I  will  sustain  the  objection  to  the 
offer  of  proof,  but  in  connection  with  this  ruling 
I  wish  to  say  this :  First,  the  ruling  is  not  based 
upon  any  deficiency  in  the  offer  of  proof.  While 
the  detailed  offer  has  not  been  given,  I  am  fa- 
miliar with  the  position  which  the  defendants 
take,  and  in  one  of  the  earlier  trials  in  October 
a  detailed  statement  of  the  testimony  was  made, 
and  I  am  passing  on  this  offer  of  proof  upon 
the  theory  that  if  a  detailed  offer  was  made  it 
would  be  the  same  as  made  at  the  previous  trial. 
The  background  of  this  situation  is  this. 
Shortly  after  the  commencement  of  these  ac- 
tions, in  May,  1943,  as  I  remember  it,  the  mo- 
tion was  made  by  Mr.  Powell  concerning  this 
question  of  the  right  of  the  property  owners  to 
have  adjudicated  in  these  proceedings  and  in- 
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eluded  in  any  judgment  a  prorata  share  that 
each  property  owner  might  be  entitled  to  in  the 
event  of  a  dissolution  of  the  Irrigation  District. 

The  Government  resisted  that  effort  on  the 
part  of  the  property  owners,  asserting  it  in- 
tended to  acquire  all  of  the  property  within  the 
District,  as  a  result  of  which  it  would  then  be- 
come the  owner  of  the  facilities  and  instrumen- 
talities of  the  District. 

This  presented  an  entirely  new  proposition  of 
law.  Neither  counsel  nor  the  Court  were  able  to 
find  any  [83]  authorities  directly  assisting  in 
the  effort  to  find  the  correct  answer  to  the  prob- 
lem. At  my  suggestion  it  w^as  agreed  that  in 
the  first  case  that  was  to  be  tried  the  offer  of 
proof  would  be  made,  and  that  I  would  deny 
the  offer,  and  that  not  only  the  counsel  directly 
involved  in  the  case,  but  the  Attorney  General 's 
office  would  attempt  to  expedite  an  appeal  so 
we  could  have  a  decision  on  this  question  by  the 
Circuit  Court  of  Appeals  prior  to  the  trying  of 
any  more  of  the  actions  involving  any  of  the 
other  lands  within  the  District. 

This  was  agreed  upon,  but  at  the  conclusion 
of  the  first  trial  in  October  that  procedure  was 
abandoned.  The  abandonment  was  in  part  due 
to  the  statement  by  counsel  for  the  Government 
that  the  Government  would  proceed  expediti- 
ously with  the  filing  of  the  declarations  of  tak- 
ing on  the  properties  of  the  Irrigation  District. 

As  Mr.  Ramsey  has  said,  no  definite  time  was 
fixed,  but  it  certainly  was  agreed  that  the  Gov- 
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ernment  would  proceed  with  expedition,  and  the 
period  of  expedition  has  long  passed.  It  is  now 
six  months  since  that  statement  was  made. 

I  freely  absolve  Mr.  Ramsey  and  the  Lands 
Division  of  any  culpability  in  the  matter.  That, 
however,  does  not  satisfactorily  meet  the  situa- 
tion. 

The  Court  has  no  power  to  force  the  Attorney 
General's  office  or  the  War  Dei)artment  to  file 
declarations  of  taking.  However,  I  am  denying 
this  motion  with  the  statement  that  if  at  the 
conclusion  of  this  hearing,  [84]  in  which  the 
just  compensation  for  some  six  tracts  is  being 
determined,  if  the  property  owners  file  a  motion 
for  a  new  trial,  I  will  consider  this  offer  of 
proof  in  reference  to  the  motion  for  a  new  trial, 
and  I  am  now  giving  notice  to  the  Government 
that  before  any  other  cases  are  tried  either  the 
declaration  of  taking  must  be  filed,  or  the  next 
time  any  trials  ensue  I  intend  to  permit  the 
property  owners  to  prove  the  value  of  their  pro- 
portionate share  in  the  Irrigation  District,  and 
it  will  be  necessary  for  the  Government  by  early 
June,  which  will  be  the  date  of  the  next  trial, 
to  be  ready  to  present  its  testimony  as  to  the 
value  of  the  Irrigation  District,  and  I  intend 
from  now  on  to  permit  the  property  owners  to 
submit  such  testimony  and  submit  that  issue  to 
the  jury. 

As  I  have  said  in  previous  cases,  I  appreciate 
the  difficulties  with  which  the  War  Department 
are  confronted,  but  that  does  not  justify  this 
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delay.  The  original  order  for  possession  was 
granted  on  February  23,  1943.  That  is  a  little 
more  than  fourteen  months  ago. 

The  Government  and  the  War  Department 
have  a  greater  responsibility  to  our  citizens 
than  would  justify  them  pleading  the  necessi- 
ties of  the  A¥ar  in  attem|)ting  to  explain  this 
fourteen-months  delay  in  this  portion  of  the 
proceedings. 

While  I  can  understand  their  desire  to  ac- 
quire title  to  all  the  property  within  the  District 
before  filing  declarations  of  taking,  as  to  the 
assets  of  the  District,  there  is  nothing  so  diffi- 
cult about  describing  [85]  the  assets  of  the  Dis- 
trict as  would  enable  them  to  use  this  length  of 
time  and  excuse  it. 

(The  trial  of  the  causes  was  then  resumed  in 
open  court  before  the  jury.) 

State  of  Washington 
County  of  King — ss. 

I,  the  midersigned,  do  hereby  certify  that  as  the 
court  reporter  I  did  attend  and  did  report  in  short- 
hand all  the  evidence  and  proceedings  had  upon  the 
trial  of  the  cause  first  hereinbefore  entitled,  held  at 
Yakima,  Washington,  begimiing  at  the  hour  of 
10:00  o'clock  a.m.,  April  24,  1944. 

I  do  further  certify  that  the  foregoing  five  pages, 
and  lines  from  1  to  4,  inclusive,  on  this  page,  are  a 
full,  true  and  correct  transcript  of  the  proceedings 
had  in  said  cause,  in  Court's  chambers,  as  set  forth 
on  page  one  of  this  transcript. 
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Witness  my  hand  at  Seattle,  Washington,  this  23d 
day  of  June,  1947. 

EAGAN  RIDENOUR, 
Court  Reporter. 

[Endorsed] :     Filed  July  19,  1947. 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Di- 
vision 

No.  128-99 

UNITED  STATES  OF  AMERICA 

Petitioner, 

vs. 

CLEMENTS  P.  ALBERTS 
PRIEST  RAPIDS  IRRIGATION  DISTRICT, 
et  al. 

Defendants.  [87] 

AMENDED  PETITION  FOR  CONDEMNATION 
As  to  Parcel  PR-1,  Tract  No.  W-2004,  Parcel 
PR-2,    Parcel   PR-3,    Tract   No.    G-452,   Par- 
cel PR-4,  Parcel  PR-5. 
Comes  now  the  petitioner,  the  United  States  of 
America,  by  its  undersigned  attorneys,  acting  under 
and  by  direction  of  the  Attorney  General  of  the 
United  States,  and  respectively  alleges  as  follows : 

I. 

That  wherein  so  indicated  the  defendants  named 
as  husband  and  wife  or  wife  and  husband  are  and 
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at  all  times  material  hereto  have  been  such  husband 
and  wife  or  wife  and  husband;  where  defendants 
are  herein  named  by  fictitious  names,  the  true  names 
of  such  defendants  are  unknown;  the  several  cor- 
porations named  as  defendants  herein  are  all  duly 
organized  and  exisiting  corporate  entities  except  as 
otherwise  indicated  in  the  designation  following  the 
name  of  each  corporation. 

II. 

The  Secretary  of  War  of  the  United  States,  for 
military  purposes,  has  undertaken  the  acquisition  of 
the  certain  property  hereinafter  described,  pursuant 
to  and  in  accordance  with  the  provisions  contained 
in  the  Act  of  Congress  approved  August  18,  1890 
(26  Stat.  316)  as  amended  by  the  Acts  of  Congress 
approved  July  2,  1917  (40  Stat.  241),  April  11, 
1918  (40  Stat.  518;  50  US.C.  sec.  171)  and  March 
27,  1942  (Public  Law  507— 77th  Congress),  which 
Acts  authorize  the  acquisition  of  land  for  military 
purposes,  and  the  Act  of  Congress  approved  July  2, 
1942  (Public  Law  649— 77th  Congress),  which,  Act 
appropriated  funds  for  such  purposes,  and  the  Act 
of  Congress  approved  February  26, 1931,  (40  U.S.C. 
258a)  and  Acts  supplementary  thereto  and  amenda- 
tory thereof.  [88] 

in. 

That  the  acquisition  of  said  property,  is  necessary 
adequately  to  provide  for  the  establishment  of  a 
military  reservation  and  for  other  military  uses  in- 
cident thereto.    The  property  herein  described  has 
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been  selected  by  the  Secretary  of  War  for  acquisi- 
tion by  the  United  States  for  use  in  connection  with 
the  establishment  of  the  Hanford  Engineer  Works 
and  for  such  other  uses  as  may  be  authorized  by 
Congress  or  by  Executive  order  and  the  petitioner 
in  good  faith  intends  to  use  said  property  therefor. 

IV. 

That  certain  of  the  tracts  sought  to  be  acquired 
in  this  proceeding  and  with  respect  to  which  the 
amended  petition  is  filed  are  situate  in  the  above 
entitled  district  and  division  and  are  described  as 
follows : 

(1)  The  fee  simple  title  to  the  lands  described  as 
Parcel  PRl,  subject,  however,  to  existing 
easements  for  public  roads  and  highways, 
for  public  utilities,  for  railroads  and  for 
pipe  lines,  and  also  subject  to  all  easements 
and  rights  of  whatever  nature,  owned  by  the 
Washington  Irrigation  and  Development 
Company. 

(2)  The  existing  rights  and/or  easements  of  the 
Priest  Rapids  Irrigation  District  to  con- 
struct, operate,  maintain  and  patrol  an  elec- 
tric power  transmission  line  and  appurte- 
nances in,  over,  upon  and  across  the  land 
described  as  Parcel  PR-2. 

(3)  The  fee  simple  title  to  the  lands  described  as 
Parcel  PR-3,  subject,  however,  to  existing 
easements  for  public  roads  and  highways, 
for  public  utilities,  for  railroads  and  for 
pipe  lines. 
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(4)  The  fee  simple  absolute  title  to  the  property 
described  as  Parcel  PR-4. 

(5)  All  right,  title  or  interest  of  the  Priest  Rap- 
ids Irrigation  District  in  and  to  the  lands 
described  as  Parcel  PR-5,  said  lands  situate 
in  Benton  and  Yakima  Counties,  Washing- 
ton and  more  particularly  described  as  fol- 
lows: [89] 

Parcel  PR-1— Tract  No.  W-2004 
Parcel  A: 

Beginning  at  a  point  on  the  East  line  of  Section 
three  (3),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  36  feet  North  of 
the  quarter  section  corner  on  said  East  line ;  thence 
North  56  degrees  West  a  distance  of  2070  feet; 
thence  North  52  degrees  30  minutes  West  2386  feet, 
more  or  less,  to  a  point  on  the  North  boundary  line 
of  said  Section  3,  which  point  is  986I/2  feet  West 
of  the  quarter  section  corner  on  the  North  boundary 
of  said  section ;  thence  East  along  said  North  bound- 
ary line  of  said  section  to  the  West  Bank  of  the 
Columbia  River;  thence  in  a  Southeast  direction 
along  said  West  Bank  of  the  Columbia  River  to  the 
East  line  of  Section  3 ;  thence  South  along  the  East 
line  of  said  Section  3  to  the  point  of  beginning. 

Parcel  B: 

Lots  three  (3),  four  (4),  seven  (7)  and  eight  (8), 
and  second  class  shorelands  of  the  Columbia  River 
abutting  thereon  and  the  Northwest  quarter  of  the 
Southwest  quarter  of  Section  2,  Township  thirteen 
(13)  North,  Range  twenty-three  (23)  East,  W.  M. 
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Parc-el  C : 

Lots  two  (2),  three  (3)  and  four  (4),  Section 
eleven  (11),  Township  thirteen  (13)  North,  Eange 
twenty-three  (23)  East,  W.  M.,  except  a  right  of 
way  100  feet  in  width  conveyed  to  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  to  which  Chi- 
cago, Milwaukee,  St.  Paul  and  Pacific  Railway 
Company  is  successor,  by  deed  recorded  in  volume 
136  of  Deeds,  page  418,  under  Auditor's  file  No. 
41775,  records  of  Yakima  County,  Washington. 

Parcel  D: 

Lots  three  (3)  and  four  (4),  second  class  shore 
lands  adjoining  and  the  Southwest  quarter  of  the 
Southwest  quarter  of  Section  thirty-four  (34), 
Township  fourteen  (14)  North,  Range  twenty-three 
(23)  East,  W.  M.,  less  right  of  way  100  feet  in  width 
conveyed  to  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  to  which  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railway  Company  is  successor,  by 
deed  recorded  in  volume  136  of  Deeds,  page  418, 
under  Auditor's  File  No.  41775,  records  of  Yakima 
County,  Washington. 

and  also: 

Together  with  all  rights  of  the  Priest  Rapids 
Irrigation  District,  a  Washington  corporation,  to 
construct  and  maintain  wing  dams  for  power  canal 
for  water  plant  in  Columbia  River  at  Priest  Rapids, 
which  is  immediately  adjacent  to  the  lands  above 
described,  and  also  including  the  right  to  divert  the 
water  of  the  Columbia  River  at  Priest  Rapids  for 
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the  purpose  of  developing  power  upon  the  lands 
above  described,  and  also  all  of  those  certain  head- 
gates,  headworks,  wing  dams,  embankments,  con- 
crete power  house,  wing  walls,  gates  and  draft  tubes 
located  upon,  appurtenant  to  or  used  in  connection 
with  the  above  described  lands,  together  with  all 
water  rights  appurtenant  thereto  or  used  in  connec- 
tion with  the  lands  heretofore  described.  All  in 
Yakima  County,  Washington. 

Parcel  PR-2 

All  presently  existing  easements  and/or  rights  of 
the  Priest  Rapids  Irrigation  District,  a  Washington 
corporation,  for  the  construction,  operation,  main- 
tenance and  patrol  of  an  electric  power  transmission 
line  running  from  its  power  house  site  located  in 
Parcel  PR-1,  to  its  pumping  station  site  located  in 
Parcel  PR-3,  including  all  poles,  wires  and  appur- 
tenances. The  approximate  location  of  said  trans- 
mission line  is  as  follows: 

That  certain  66,000  volt  transmission  line  known 
as  "The  Hanford-Priest  Rapids  Line,"  including 
poles,  wires,  insulators,  cross  arms,  guys,  props  and 
hardware,  and  beginning  at  the  power  house  located 
on  the  land  described  in  Parcel  PR-1  in  Section  2, 
Township  13  North,  Range  23  East,  M.  W. ;  and  ex- 
tending in  a  Southeasterly  direction  through  Sec- 
tions 2,  11  and  12  Township  13  North,  Range  23 
East,  W.M.,  to  the  Southeast  corner  of  Section  12, 
Township  13  North,  Range  23  East,  W.M. ;  and  then 
in  an  Easterly  direction  along  the  North  line  of  Sec- 
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tioiis  18,  17,  16,  15,  14  and  13  in  Township  13  North, 
Eange  24  East,  W.  M. ;  then  in  an  Easterly  direction 
along  the  North  line  of  Sections  18,  17,  16,  15,  14 
and  13  in  Township  13  North,  Range  25  East,  W.  M. ; 

Also  that  certain  branch  line  known  as  the  "Coy- 
ote Stnb  Line,"  beginning  at  a  point  on  the  main 
66,000  volt  Hanford-Priest  Eapids  Line  at  the 
Northeast  corner  of  Section  13,  Township  13  North, 
Range  25  East,  W.  M.,  and  extending  in  a  Northerly 
direction  along  the  East  line  of  Sections  12  and  1, 
Township  13  North,  Range  25  East,  W.  M. ;  and 
then  across  Section  6,  Township  13  North,  Range 
26  East,  W.  M.,  to  the  Coyote  Pumping  Station 
formerly  owned  by  the  Hanford  Irrigation  &  Power 
Company,  and  which  is  lo<3ated  npon  land  herein- 
after described  in  Parcel  PR-3  as  Tract  No.  G-452. 

All  in  Yakima  and  Benton  Counties,  Washington. 

Parcel  PR-3— Tract  No.  G-452 

Government  Lot  Four  (4),  Section  six  (6),  Town- 
ship thirteen  (13)  North,  Range  twentj^-six  (26) 
East,  W.  M.,  together  mth  second  class  shore  lands 
adjoining,  in  Benton  County,  Washington,  con- 
taining 16.72  acres,  more  or  less. 

Parcel  PR-4 

All  water  rights  and  appropriations  of  water 
from  the  Columbia  River  made  or  ow^ned  by  the 
Priest  Rapids  Irrigation  District,  a  Washington 
corporation. 
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Parcel  PR-5 

All  right,  title  or  interest  of  the  Priest  Rapids 
Irrigation  District,  a  Washington  corporation,  in 
and  to  the  following  described  lands,  including  all 
canals,  ditches,  laterals,  pipe  lines,  easements,  rights 
of  way  and  appurtenances  owned  by  said  Priest 
Rapids  Irrigation  District: 

Beginning  at  the  Southwest  corner  of  Govern- 
ment Lot  4  of  Section  6,  Township  13  North,  Range 
26  East,  W.  M. ;  thence  East  along  South  line  of  said 
Lot  4  to  its  Southeast  corner;  thence  North  along 
the  East  line  of  said  Lot  4  to  the  Southerly  right- 
of-way  line  of  the  Priest  Rapids  Irrigation  District 
canal  right-of-way;  thence  along  said  canal  right- 
of-way  line  through  Section  6  in  said  Township  and 
Range ;  Sections  31,  32,  33,  34,  27,  26,  25,  and  36  in 
Township  14  North,  Range  26  East,  W.  M. ;  Section 
1,  Township  13  North,  Range  26  East,  W.  M.;  Sec- 
tions 6,  7,  8,  17,  16,  21,  28,  27,  26,  35,  and  36  in 
Township  13  North,  Range  27  East,  W.  M. ;  Section 
31,  Township  13  North,  Range  28  East,  W.  M.;  Sec- 
tions 6  and  5  in  Township  12  North,  Range  28  East, 
W.  M.,  to  the  right  bank  of  the  Columbia  River, 
thence  Northwesterly,  Northerly,  Westerly  and 
Southwesterly  up  the  right  bank  of  said  Columbia 
River  to  the  Northwest  corner  of  Government  Lot 
4  of  Section  6,  Township  13  North,  Range  26  East, 
W.  M.,  thence  South  along  the  West  line  of  said 
Lot  4  to  the  point  of  beginning,  together  with  sec- 
ond class  shorelands  adjoining  Lot  4  in  Section  6, 
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Township    13   North,   Range   26   East,   W.   M.,   in 

Benton  County,  Washington. 

also: 

Beginning  at  a  point  on  the  East  line  of  Section 
three  (3),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  36  feet  North  of  the 
quarter  section  corner  on  said  East  line;  thence 
North  56  degrees  West  a  distance  of  2070  feet; 
thence  North  52  degrees  30  minutes  West  2386  feet, 
more  or  less,  to  a  j^oint  on  the  North  boundary  line 
of  said  Section  3,  which  point  is  986%  feet  West 
of  the  quarter  section  corner  of  the  North  boundary 
of  said  section ;  thence  East  along  said  North  bound- 
ary line  of  said  section  to  the  West  bank  of  the 
Columbia  River;  thence  in  a  Southeast  direction 
along  said  West  bank  of  the  Columbia  River  to  the 
East  line  of  Section  3 ;  thence  South  along  the  East 
line  of  said  Section  3  to  the  point  of  beginning; 

and  also, 

Lots  three  (3),  four  (4),  seven  (7)  and  eight  (8), 
and  se^^ond  class  shore  lands  of  the  Columbia  River 
abutting  thereon  and  the  Northwest  quarter  of  the 
Southwest  quarter  of  Section  two  (2),  Township 
thirteen  (13)  North,  Range  twenty-three  (23)  East, 
W.  M. ;  and  also. 

Lots  two  (2),  three  (3)  and  four  (4),  Section 
eleven  (11),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  except  a  right  of 
Avay  100  feet  in  width  conveyed  to  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  to  which  Chi- 
cago,   Milwaukee,    St.    Paul    and   Pacific    Railway 
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Company  is  successor,  by  deed  recorded  in  volume 
136  of  Deeds,  page  418,  under  Auditor's  file  No. 
41775,  records  of  Yakima  County,  Washington ;  and 
also, 

Lots  three  (3)  and  four  (4),  second  class  shore 
lands  adjoining  and  the  Southwest  quarter  of  the 
Southwest  quarter  of  Section  thirty-four  (34), 
Township  fourteen  (14)  North,  Range  twenty-three 
(23)  East,  W.  M.,  less  right  of  way  100  feet  in  width 
convej^ed  to  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  to  which  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railway  Company  is  successor,  by 
deed  recorded  in  volume  136  of  Deeds,  Page  418, 
under  Auditor's  file  No.  41775,  records  of  Yakima 
County,  Washington.  All  in  Yakima  County, 
Washington. 

V. 

For  the  purpose  of  setting  forth  a  particular 
description  of  the  property  selected  for  acquisition 
and  the  names  of  each  and  every  owner,  encum- 
brancer, tenant  or  other  person  or  party  interested 
in  the  same  or  any  part  thereof,  diligent  search  has 
been  made  of  the  public  records  of  the  state  and 
county  wherein  said  lands  are  located.  Said  per- 
sons with  respect  to  said  tracts  are  as  hereinafter 
set  forth,  to-wit: 

Parcel  PR-1:   Tract  No.  W-2004 

Priest  Rapids   Irrigation   District,   a   municipal 
corporation  of  the  State  of  Washington 
State  of  Washington,  a  sovereign  state 
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Northern  Pacific  Railway  Companj^  a  Wisconsin 
corporation 

Bankers  Trust  Company,  a  corporation,  succes- 
sor to  Mercantile  Trust  Company,  a  corporation 

City  Bank  &  Farmers  Trust  Company,  a  corpora- 
tion, successors  to  Farmers'  Loan  and  Trust  Com- 
pany, a  corporation 

Harry  A.  Scandrett,  Walter  J.  Cummings  and 
George  I.  Haigiit,  as  Trustees  of  the  property  of  the 
Chicago,  Milwaukee,  St.  Paul  and  Pacific  Railroad 
Company,  a  Wisconsin  corporation 

Chemical  Bank  &  Trust  Compan}^  successor  by 
merger  to  United  States  Mortgage  and  Trust  Com- 
pany, a  New  York  corporation;  and  Howard  B. 
Smith,  successor  to  Calvert  Brewer,  as  Trustees    - 

Guaranty  Trust  Company  of  New  York,  a  New 
York  corporation,  and  Arthur  E.  Burke,  as  Trus- 
tees 

The  National  City  Bank  of  New  York,  a  national 
hanking  association,  and  William  M.  Hoffman,  as 
Trustees 

Selah  Consolidated  School  District  No.  119  of 
Yakima  Coimty,  Washington  (successor  by  consoli- 
dation to  Selah  School  District  No.  116;  successor 
by  consolidation  to  Pleasant  Valley  School  Dis- 
trict No.  84;  successor  to  School  District  No.  97  by 
annexation) 

Parcel  PR-2 

Priest  Rapids   Irrigation   District,   a   municipal 
corporation  of  the  State  of  Washington 
State  of  Washington,  a  sovereign  state 
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Parcel  PR-3 :  Tract  No.  G-452 
Priest   Rapids   Irrigation   District,   a   municipal 
corporation  of  the  State  of  Washington 

State  of  Washington,  a  sovereign  state  [93] 

Parcel  PR-4 
Priest   Rapids   Irrigation   District,   a   municipal 
corporation  of  the  State  of  Washington 
State  of  Washington,  a  sovereign  state 

Parcel  PR-5 
Priest   Rapids   Irrigation   District,   a   municipal 
corporation  of  the  State  of  Washington 
State  of  Washington,  a  sovereign  state 
In   addition   thereto   petitioner  joins   as   parties 
hereto  all  other  persons,  parties,  firms  or  corpora- 
tions  unknown   having   or   claiming   to   have   any 
right,  title,  estate,  lien  or  interest  in  or  to  the  land 
above  described  or  any  portion  thereof.  [94] 

VI. 

That  the  real  property  and  interests  therein  de- 
scribed in  paragraph  IV  hereof  constitute  all  of 
the  operating  properties  and  facilities  owned  of 
record  or  claimed  by  the  Priest  Rapids  Irrigation 
District,  a  municipal  corporation  of  the  State  of 
Washington.  That  petitioner.  United  States  of 
America,  by  reason  of  its  ownership  of  all  the  real 
property  lying  within  the  boundaries  of  said  Priest 
Rapids  Irrigation  District  is  in  truth  and  in  fact 
the  equitable  owner  of  the  real  property  and  in- 
terests therein  described  in  paragraph  IV  hereof, 
subject  only  to  the  lien  of  the  bonded  indebtedness 
of  said  Priest  Rapids  Irrigation  District,  and  said 
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Priest  Rapids  Irrigation  District,  a  municipal  cor- 
poration of  the  State  of  Washington,  now  holds 
legal  title  thereto  in  trust  for  the  use  and  benefit 
of  petitioner.  United  States  of  America.  That  the 
sum  of  $170,500.00  deposited  in  the  registry  of  this 
court  with  the  filing  of  declaration  of  taking,  No.  99 
herein  represents  a  sum  which  together  with  the 
bond  redemption  fund  of  said  Priest  Rapids  Irri- 
gation District  is  sufficient  to  pay  and  discharge  all 
bonded  indebtedness  of  said  Priest  Rapids  Irriga- 
tion District.  [95] 

Wherefore,  3^our  petitioner  prays: 

1.  That  the  purpose  of  this  condemnation  be  ad- 
judicated to  be  a  public  use. 

2.  That  the  payments  to  be  made  from  the  sum 
heretofore  deposited  in  the  registry  of  this  court 
be  ascertained  and  determined  by  the  court  and 
that  the  parties  entitled  to  receive  such  payments 
be  determined  thereby. 

3.  That  the  property  hereinabove  described  be 
decreed  to  be  the  property  of  the  United  States. 

4.  That  the  court  grant  such  other  relief  as  shall 
seem  proper  in  the  premises. 

BERNARD  H.  RAMSEY 
Special  Assistant  to 
The  Attorney  General 

DAN  P.  McLOUGHLIN 
Special  Attorney 
Department  of  Justice 

EDWARD  M.  CONNELLY 
United  States  Attorney 

Attorneys  for  Petitioner 
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State  of  Washington, 
County  of  Yakima — ss. 

Dan  P.  McLoughlin,  being  first  duly  sworn,  upon 
oath  deposes  and  says :  That  he  is  a  duly  appointed, 
qualified,  and  acting  Special  Attorney  for  the  De- 
partment of  Justice,  and  as  such  makes  this  veri- 
fication; that  he  has  read  the  foregoing  petition  for 
condemnation,  knows  the  contents  thereof  and  that 
the  same  is  true,  to  the  best  of  his  knowledge,  in- 
formation and  belief. 

DAN  P.  McLOUGHLIN 
Subscribed  and  sworn  to  before  me  this  12th  day 
of  May,  1944. 

[Seal]  M.  C.  DELLE, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima. 

[Endorsed] :  Filed  May  12,  1944. 


[Title  of  District  Court  and  Cause] 

DECLARATION  OF  TAKING  NO.  99 

To  the  Honorable,  the  United  States  District  Court : 
I,  Henry  L.  Stimson,  Secretary  of  War  of  the 
United  States,  do  hereby  declare  that: 

1.  (a)  The  lands  hereinafter  described  are  taken 
under  and  in  accordance  with  the  Act  of  Congress 
approved  February  26,  1931  (46  Stat.  1421,  40 
U.S.C.  sec.  258a),  and  acts  supplementary  thereto 
and  amendatory  thereof,  and  under  the  further  au- 
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tliority  of  the  Act  of  Congress  approved  August  18, 
1890  (26  Stat.  316),  as  amended  by  the  Acts  of 
Congress  approved  July  2,  1917  (40  Stat.  241), 
April  11,  1918  (40  Stat.  518;  50  U.S.C.  sec.  171)  and 
March  277,  1942  (Public  Law  507  -  77th  Congress), 
v\'hich  acts  authorize  the  acquisition  of  land  for  mil- 
itary or  other  war  purposes,  and  the  Act  of  Con- 
gress approved  July  2,  1942  (Public  Law  649  -  77th 
Congress),  which  act  appropriated  funds  for  such 
purposes. 

(b)  The  public  uses  for  which  said  lands  are 
taken  are  as  follows:  The  said  lands  are  necessary 
adequately  to  provide  for  the  establishment  of  a 
military  reservation  and  for  other  military  uses  in- 
cident thereto.  The  said  lands  have  been  selected 
by  me  for  acquisition  by  the  United  States  for  use 
in  connection  wuth  the  establishment  of  the  Hanford 
Engineer  Works  and  for  such  other  uses  as  may  be 
authorized  by  Congress  or  by  Executive  Order,  and 
are  required  for  immediate  use. 

2.  A  general  description  of  the  lands  being  taken 
is  set  forth  in  Schedule  "A"  attached  hereto  and 
made  a  part  hereof  and  is  a  description  of  part  of 
the  same  lands  described  in  the  petition  in  the  above 
entitled  cause.  [98] 

3.  The  estate  taken  for  said  public  uses  is : 

(1)  The  fee  simple  title  to  the  lands  described 
as  Parcel  PR-1,  subject,  however,  to  ex- 
isting easements  for  public  roads  and 
highways,  for  public  utilities,  for  rail- 
roads and  for  pipe  lines,  and  also  subject 
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to  all  easements  and  rights  of  whatever 
nature,  owned  by  the  A¥ashington  Irriga- 
tion and  Development  Company. 

(2)  The  existing  rights  and/or  easements  of 
the  Priest  Rapids  Irrigation  District  to 
construct,  operate,  maintain  and  patrol  an 
electric  power  transmission  line  and  ap- 
purtenances in,  over,  upon  and  across  the 
land  described  as  Parcel  PR-2. 

(3)  The  fee  simple  title  to  the  lands  described 
as  Parcel  PR-3,  subject,  however,  to  ex- 
isting easements  for  public  roads  and 
highways,  for  i3ublic  utilities,  for  rail- 
roads and  for  pipe  lines. 

(4)  The  fee  simple  absolute  title  to  the  prop- 
erty described  as  Parcel  PR-4. 

(5)  All  right,  title  or  interest  of  the  Priest 
Rapids  Irrigation  District  in  and  to  the 
lands  described  as  Parcel  PR-5. 

4.  A  plan  showing  the  lands  taken  is  annexed 
hereto  as  Schedule  "B"  and  made  a  part  hereof. 

5.  The  sum  estimated  by  me  as  just  compensa- 
tion for  said  lands,  with  all  buildings  and  improve- 
ments thereon  and  all  appurtenances  thereto,  and 
including  any  and  all  interests  hereby  taken  in  said 
lands,  is  set  forth  in  Schedule  "A"  herein,  which 
sum  I  cause  to  be  deposited  herewith  in  the  Regis- 
try of  said  Court  for  the  use  and  benefit  of  the  per- 
sons entitled  thereto.  I  am  of  the  opinion  that  the 
ultimate  award  for  said  lands  will  probably  be 
within  any  limits  prescribed  by  law  as  the  price  to 
be  paid  therefor. 
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In  Witness  Whereof,  the  petitioner,  by  its  Secre- 
tary of  War,  thereunto  authorized,  has  caused  this 
declaration  to  be  signed  in  its  name  [99]  by  said 
Henry  L.  Stimson,  Secretary  of  War,  this  is  the  4th 
day  of  May,  A.  D.  1944,  in  the  City  of  Washington, 
District  of  Columbia. 

HENRY   L.   STIMSON, 

Secretary  of  War  of  the  United  States. 

Schedule  ^^A" 

The  land  which  is  the  subject  matter  of  this  Dec- 
laration of  Taking  is  situate  in  the  Counties  of  Ben- 
ton and  Yakima,  State  of  Washington.  A  descrip- 
tion of  the  lands  taken,  together  with  the  names  of 
the  purported  owners  thereof  and  a  statement  of 
the  sum  estimated  to  be  just  compensation  therefor 
is  as  follows : 

Parcel  PR-1— Tract  No.  W-2004 
Parcel  A: 

Beginning  at  a  point  on  the  East  line  of  Section 
three  (3),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  36  feet  North  of 
the  quarter  section  corner  on  said  East  line ;  thence 
North  56  degrees  West  a  distance  of  2070  feet; 
thence  North  52  degrees  30  minutes  West  2386  feet, 
more  or  less,  to  a  point  on  the  North  boundary  line 
of  said  Section  3,  which  point  is  9861/2  feet  West 
of  the  quarter  section  corner  on  the  North  boundary 
of  said  section ;  thence  East  along  said  North  bound- 
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ary  line  of  said  section  to  the  West  Bank  of  the 
Columbia  River;  thence  in  a  Southeast  direction 
along  said  West  Bank  of  the  Columbia  River  to  the 
East  line  of  Section  3 ;  thence  South  along  the  East 
line  of  said  Section  3  to  the  point  of  beginning. 

Parcel  B : 

Lots  three  (3),  four  (4),  seven  (7)  and  eight  (8), 
and  second  class  shorelands  of  the  Columbia  River 
abutting  thereon  and  the  Northwest  quarter  of  the 
Southwest  quarter  of  Section  2,  Township  thirteen 
(13)  North,  Range  twenty-three  (23)  East,  W.  M. 

Par^-el  C: 

Lots  two  (2),  three  (3)  and  four  (4),  Section 
eleven  (11),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  AV.  M.,  except  a  right  of 
way  100  feet  in  width  conveyed  to  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  to  which  Chi- 
cago, Milwaukee,  St.  Paul  and  Pacific  Railway 
Company  is  successor,  by  deed  recorded  in  volume 
136  of  Deeds,  page  418,  under  Auditor's  file  No. 
41775,  records  of  Yakima  County,  Washington. 

Parcel  D: 

Lots  three  (3)  and  four  (4),  second  class  shore 
lands  adjoining  and  the  Southwest  quarter,  of  the 
Southwest  quarter  of  Section  thirty-four  (34), 
Township  fourteen  (14)  North,  Range  twenty-three 
(23)  East,  W.  M.,  less  right  of  way  100  feet  in  width 
conveyed  to  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  to  which  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railway  Company  is  successor,  by 
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deed  re-corded  in  volume  136  of  Deeds,  page  418, 
imder  Auditor's  File  No.  41775,  records  of  Yakima 
County,  Washington. 

and  also: 

Together  with  all  rights  of  the  Priest  Rapids 
Irrigation  District,  a  Washington  corporation,  to 
construct  and  maintain  wing  dams  for  power  canal 
for  water  plant  in  Columbia  River  at  Priest  Rapids, 
which  is  immediately  adjacent  to  the  lands  above 
described,  and  also  including  the  right  to  divert  the 
water  of  the  Columbia  River  at  Priest  Rapids  for 
the  purpose  of  developing  power  upon  the  lands 
above  described,  and  also  all  of  those  certain  head- 
gates,  headworks,  wing  dams,  embankments,  con- 
crete power  house,  wing  walls,  gates  and  draft  tubes 
located  upon,  appurtenant  to  or  used  in  connection 
with  the  above  described  lands,  together  with  all 
water  rights  appurtenant  thereto  or  used  in  connec- 
tion with  the  lands  heretofore  described.  All  in 
Yakima  County,  Washington. 

Parcel  PR-2 

All  presently  existing  easements  and/or  rights  of 
the  Priest  Rapids  Irrigation  District,  a  Washington 
corporation,  for  the  construction,  operation,  main- 
tenance and  patrol  of  an  electric  power  transmission 
line  running  from  its  power  house  site  located  in 
Parcel  PR-1,  to  its  pumping  station  site  located  in 
Parcel  PR-3,  including  all  poles,  wires  and  appur- 
tenances. The  approximate  location  of  said  trans- 
mission line  is  as  follows: 
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That  certain  66,000  volt  transmission  line  known 
as  "The  TIanforcl-Priest  Eapids  Line,"  inchiding 
poles,  wires,  insulators,  cross  aiTQs,  guys,  props  and 
luirdware,  and  beginning  at  the  power  house  located 
on  the  land  described  in  Parcel  PR-1  in  Section  2, 
Township  13  North,  Range  23  East,  M.  W. ;  and  ex- 
tending in  a  Southeasterly  direction  through  Sec- 
tions 2,11  and  12  Township  13  North,  Range  23 
East,  W.M.,  to  the  Southeast  corner  of  Section  12, 
Township  13  North,  Range  23  East,  W.M. ;  and  then 
in  an  Easterly  direction  along  the  North  line  of  Sec- 
tions 18,  17,  16,  15,  14  and  13  in  Township  13  North, 
Range  24  East,  W.  M. ;  then  in  an  Easterly  direction 
along  the  North  line  of  Sections  18,  17,  16,  15,  14 
and  13  in  Township  13  North,  Range  25  East,  W.  M. ; 

Also  that  certain  branch  line  known  as  the  "Coy- 
ote Stub  Line,"  beginning  at  a  point  on  the  main 
66,000  volt  Hanford-Priest  Rapids  Line  at  the 
Northeast  corner  of  Section  13,  Township  13  North, 
Range  25  East,  W.  M.,  and  extending  in  a  Northerly 
direction  along  the  East  line  of  Sections  12  and  1, 
Township  13  North,  Range  25  East,  W.  M.;  and 
then  across  Section  6,  Township  13  North,  Range 
26  East,  W.  M.,  to  the  Coyote  Pumping  Station 
formerly  owned  by  the  Hanf ord  Irrigation  &  Power 
Company,  and  which  is  located  upon  land  herein- 
after described  in  Parcel  PR-3  as  Tract  No.  G-452. 

All  in  Yakima  and  Benton  Counties,  Washington. 

Parcel  PR-3— Tract  No.  G-452 

Government  Lot  Four  (4),  Section  six  (6),  Town- 
ship thirteen    (13)    North,  Range  twenty-six    (26) 
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East,  W.  M.,  together  with  second  class  shore  lands 
adjoining,  in  Benton  County,  Washington,  con- 
taining 16.72  acres,  more  or  less. 

Parcel  PR-4 

All  water  rights  and  appropriations  of  water 
from  the  Columbia  Eiver  made  or  owned  by  the 
Priest  Rapids  Irrigation  District,  a  Washington 
corporation. 

Parcel  PR-5 

All  right,  title  or  interest  of  the  Priest  Rapids 
Irrigation  District,  a  Washington  corporation,  in 
and  to  the  following  described  lands,  including  all 
canals,  ditches,  laterals,  pipe  lines,  easements,  rights 
of  way  and  appurtenances  owned  by  said  Priest 
Rapids  Irrigation  District: 

Beginning  at  the  Southwest  corner  of  Govern- 
ment Lot  4  of  Section  6,  Township  13  North,  Range 
26  East,  W.  M. ;  thence  East  along  South  line  of 
said  Lot  4  to  its  Southeast  corner;  thence  North 
along  the  East  line  of  said  Lot  4  to  the  Southerly 
right-of-way  line  of  the  Priest  Rapids  Irrigation 
District  canal  right-of-way;  thence  along  said  canal 
right-of-way  line  through  Section  6  in  said  Town- 
ship and  Range ;  Sections  31,  32,  33,  34,  27,  26,  25, 
and  36  in  Township  14  North,  Range  26  East,  W.M. ; 
Section  1,  Township  13  North,  Range  26  East,  W. 
M. :  Sections  6,  7,  8,  17,  16,  21,  28,  27,  26,  35,  and  36 
in  Townshij)  13  North,  Range  27  East,  W.  M. ;  Sec- 
tion 31,  Township  13  North,  Range  28  East,  W.  M. ; 
Sections  6  and  5  in  Township  12  North,  Range  28 
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East,  W.  M. ;  to  the  right  bank  of  the  Columbia 
Eiver,  thence  Northwesterly,  Northerly,  Westerly 
and  Southwesterly  up  the  right  bank  of  said  Colum- 
bia River  to  the  Northwest  corner  of  Government 
Lot  4  of  Section  6,  Township  13  North,  Range  26 
East,  W.  M.,  thence  South  along  the  West  line  of 
said  Lot  4  to  the  point  of  beginning,  together  with 
second  class  shore  lands  adjoining  Lot  4  in  Section 
6,  Township  13  North,  Range  26  East,  W.  M.,  in 
Benton  County,  Washington. 

also : 

Beginning  at  a  point  on  the  East  line  of  Section 
three  (3),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  36  feet  North  of  the 
quarter  section  corner  on  said  East  line;  thence 
North  56  degrees  West  a  distance  of  2070  feet; 
thence  North  52  degrees  30  minutes  West  2386  feet, 
more  or  less,  to  a  point  on  the  North  boundary  line 
of  said  Section  3,  which  point  is  986^/>  feet  West 
of  the  quarter  section  corner  of  the  North  boundary 
of  said  section ;  thence  East  along  said  North  bound- 
ary line  of  said  section  to  the  West  bank  of  the 
Columbia  River;  thence  in  a  Southeast  direction 
alons:  said  West  bank  of  the  Columbia  River  to  the 
East  line  of  Section  3;  thence  South  along  the  East 
line  of  said  Section  3  to  \he  point  of  beginning; 

and  also. 

Lots  three  (3),  four  (4),  seven  (7)  and  eight  (8), 
and  se<3ond  class  shore  lands  of  the  Columbia  River 
abutting  thereon  and  the  Northwest  quarter  of  the 
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Southwest  quarter  of  Section  two  (2),  Township 
thirteen  (13)  North,  Range  twenty-three  (23)  East, 
W.  M. ;  and  also, 

Lots  two  (2),  three  (3)  and  four  (4),  Section 
eleven  (11),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  except  a  right  of 
way  100  feet  in  width  conveyed  to  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  to  which  Chi- 
cago, Milwaukee,  St.  Paul  and  Pacific  Railway 
Company  is  successor,  by  deed  recorded  in  volume 
136  of  Deeds,  page  418,  under  Auditor's  file  No. 
41775,  records  of  Yakima  County,  Washington ;  and 
also, 

Lots  three  (3)  and  four  (4),  second  dass  shore 
lands  adjoining  and  the  Southwest  quarter  of  the 
Southwest  quarter  of  Section  thirty-four  (34), 
Township  fourteen  (14)  North,  Range  twenty- three 
(23)  East,  W.  M.,  less  right  of  way  100  feet  in  width 
conveyed  to  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  to  which  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railway  Company  is  successor,  by 
deed  recorded  in  volume  136  of  Deeds,  Page  418, 
under  Auditor's  file  No.  41775,  records  of  Yakima 
County,  Washington.  All  in  Yakima  County, 
Washington. 

Name  of  Purported  Owner  of  Parcel  PR-1  to 
Parcel  PR-5,  inclusive:  Priest  Rapids  Irrigation 
District,  a  Washington  corporation. 

Address  of  Purported  Owner:  Hanford,  Wash- 
ington. 

Estimated  Compensation:  One  Hundred  Seventy 
thousand  five  hundred  and  no/100  dollars  ($170,- 
500.00). 
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The  gross  sum  estimated  as  just  compensation 
for  the  lands  hereby  taken  is  one  hundred  seventy- 
thousand  five  hundred  and  no/100  dollars  ($170,- 
500.00).     [104] 
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Description  to  Tract  W-2004,  County  of  Yakima, 
State  of  Washington. 
Parcel  A: 

Beginning  at  a  point  on  the  East  line  of  Section 
three  (3),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  36  feet  North  of 
the  quarter  section  corner  on  said  East  line;  thence 
North  56  degrees  West  a  distance  of  2070  feet; 
thence  North  52  degrees  30  minutes  West  2386  feet, 
more  or  less,  to  a  point  on  the  North  boundary  line 
of  said  Section  3,  which  point  is  9861/2  feet  West 
of  the  quarter  section  corner  on  the  North  boundary 
of  said  section;  thence  East  along  said  North  bound- 
ary line  of  said  section  to  the  West  Bank  of  the 
Columbia  River;  thence  in  a  Southeast  direction 
along  said  West  Bank  of  the  Columbia  River  to  the 
East  line  of  Section  3;  thence  South  along  the  East 
line  of  said  Section  3  to  the  point  of  beginning. 

Parcel  B : 

Lots  three  (3),  four  (4),  seven  (7)  and  eight  (8), 
and  second  class  shorelands  of  the  Columbia  River 
abutting  thereon  and  the  Northwest  quarter  of  the 
Southwest  quarter  of  Section  2,  Township  thirteen 
(13)  North,  Range  twenty-three  (23)  East,  W.  M. 

Parcel  C: 

Lots  two  (2),  three  (3)  and  four  (4),  Section 
eleven  (11),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  except  a  right  of 
way  100  feet  in  width  conveyed  to  Chicago,  Milwau- 
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kee  and  St.  Paul  Railway  Company  to  which  Chi- 
cago, Milwaukee,  St.  Paul  and  Pacific  Railway 
Company  is  successor,  by  deed  recorded  in  volume 
136  of  Deeds,  page  418,  under  Auditor's  file  No. 
41775,  records  of  Yakima  County,  Washington. 

Parcel  D: 

Lots  three  (3)  and  four  (4),  second  class  shore 
lands  adjoining  and  the  Southwest  quarter  of  the 
Southwest  quarter  of  Section  thirty-four  (34), 
Township  fourteen  (14)  North,  Range  twenty-three 
(23)  East,  W.  M.,  less  right  of  way  100  feet  in  width 
conveyed  to  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  to  which  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railway  Company  is  successor,  by 
deed  recorded  in  volume  136  of  Deeds,  page  418, 
under  Auditor's  File  No.  41775,  records  of  Yakima 
County,  Washington. 

[Endorsed] :  Filed  May  12,  1944. 


Priest  Rapids  Irrigation  District  131 

111  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division 

No.  128-99 

UNITED  STATES  OF  AMERICA, 

Petitioner. 

vs. 

CLEMENTS  P.  ALBERTS,  PRIEST  RAPIDS 
IRRIGATION  DISTRICT,  et  al., 

Defendants. 

ORDER  ON  DECLARATION  OF  TAKING 

As  to  Parcel  PR-1,  Tract  No.  W-2004,  Parcel 
PR-2,  Parcel  PR-3,  Tract  No.  G-452,,  Parcel 
PR-4,  Parcel  PR-5. 

This  matter  came  on  regularly  this  day  for  an 
ex  parte  hearing  up  the  motion  of  the  United  States, 
of   America    appearing    through    its    attorneys    of 
record. 

It  appearing  to  the  court  that  a  petition  for,  con- 
demnation was  filed  herein  on  February  23,  1943, 
and  an  amended  petition  for  condemnation  was  filed 
herein  on  April  22,  1943  covering  the  premises  here- 
inafter described  and  that  an  order  was  entered  on 
February  23,  1943  and  a  further  order  was  entered 
on  April  22,  1943,  granting  to  the  petitioner  the 
right  of  immediate  possession  of  said  premises  pur- 
suant to  the  provisions  of  the  Second  War  Powers 
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Act  of  1942  (Public  Law  No.  507— 77tli  Congress) 
approved  March  27,  1942 ;  that  a  declaration  of  tak- 
ing has  since  been  filed,  signed  by  the  authority  em- 
powered by  law  to  acquire  the  lands  described  in  the 
petition  for  condemnation,  declaring  that  said  lands 
were  thereby  taken  for  the  use  of  the  United  States  ; 
that  said  declaration  of  taking  contains  a  statement 
of  the  authority  under  which,  and  the  public  use  for 
which,  said  lands  were  taken;  a  description  of  the 
lands  taken  sufficient  for  the  identification  thereof; 
a  statement  of  the  estate  or  interest  in  said  lands 
taken  for  said  public  use ;  a  plan  showing  the  lands 
taken;  and  a  statement  of  the  sum  of  money  esti- 
mated by  said  acquiring  authority  to  be  just  com- 
pensation for  the  land  taken.  Said  declaration  of 
taking  further  includes  a  statement  that  in  the  opin- 
ion of  the  chief  of  the  executive  department  or 
agency  empowered  to  acquire  the  land,  the  ultimate 
award  probably  will  be  within  any  limits  prescribed 
by  Congress  on  the  price  to  be  paid.  [109] 

It  further  appeared  that  simultaneously  with  the 
filing  of  said  declaration  of  taking,  to-wit:  on  May 
12,  1944,  pursuant  to  the  Act  of  Congress  of  Febru- 
ary 26,  1931,  (46  Stat.,  1421),  Chapter  307,  there  was 
deposited  in  the  registry  of  the  court,  to  the  use  of 
the  persons  entitled  thereto,  the  amount  of  the  esti- 
mated compensation  stated  in  said  declaration  of 
taking,  to-wit:  One  hundred  seventy  thousand  five 
hundred  and  no/100  dollars  ($170,500.00). 

It  further  appearmg  that  pursuant  to  said  orders 
granting  the  right  of  immediate  possession  entered 
herein  on  February  23,  1943  and  April  22,  1943,  pos- 
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session  was  taken  by  the  petitioner  of  the  following 
described  property,  to-wit: 

(1)  The  fee  simple  title  to  the  lands  described  as 
Parcel  PR-1,  subject,  however,  to  existing 
easements  for  public  roads  and  highways, 
for  public  utilities,  for  railroads  and  for 
pipe  lines,  and  also  subject  to  all  easements 
and  rights  of  whatever  nature,  owned  by  the 
Washington  Irrigation  and  Development 
Company. 

(2)  The  existing  rights  and/or  easements  of  the 
Priest  Eapids  Irrigation  District  to  con- 
struct, operate,  maintain  and  patrol  an  elec- 
tric power  transmission  line  and  appurte- 
ances  in,  over,  upon  and  across  the  land  de- 
scribed as  Parcel  PR-2. 

(3)  The  fee  simple  title  to  the  lands  described 
as  Parcel  PR-3,  subject,  however,  to  exist- 
ing easements  for  public  road  and  highways, 
for  public  utilities,  for  railroads  and  for 
pipe  lines. 

(4)  The  fee  simple  absolute  title  to  the  property 
described  as  Parcel  PR-4. 

(5)  All  right,  title  or  interest  of  the  Priest  Rap- 
ids Irrigation  District  in  and  to  the  lands 
described  as  Parcel  PR-5,  said  lands  situate 
in  Benton  and  Yakima  Counties,  Washing- 
ton, and  more  particularly  described  as  fol- 
lows: 
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Parcel  PR-1— Tract  No.  W-2004 
Parcel  A: 

Beginning  at  a  point  on  the  East  line  of  Section 
three  (3),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  36  feet  North  of 
the  quarter  section  corner  on  said  East  line;  thence 
North  56  degrees  West  a  distance  of  2070  feet; 
thence  North  52  degrees  30  minutes  West  2386  feet, 
more  or  less,  to  a  point  on  the  North  boundary  line 
of  said  Section  3,  which  point  is  9861/0  feet  West 
of  the  quarter  section  corner  on  the  North  boundary 
of  said  section ;  thence  East  along  said  North  bound- 
ary line  of  said  section  to  the  West  Bank  of  the 
Columbia  River;  thence  in  a  Southeast  direction 
along  said  West  Bank  of  the  Columbia  River  to  the 
East  line  of  Section  3;  thence  South  along  the  East 
iine  of  said  Section  3  to  the  point  of  beginning. 

Parcel  B : 

Lots  three  (3),  four  (4),  seven  (7)  and  eight  (8), 
and  second  class  shorelands  of  the  Columbia  River 
abutting  thereon  and  the  Northwest  quarter  of  the 
Southwest  quarter  of  Section  2,  Township  thirteen 
(13)  North,  Range  twenty-three  (23)  East,  W.  M. 

Parcel  C: 

Lots  two  (2),  three  (3)  and  four  (4),  Section 
eleven  (11),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  except  a  right  of 
way  100  feet  in  width  conveyed  to  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  to  which  Chi- 
cago,   Milwaukee,    St.    Paul    and    Pacific    Railway 
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Company  is  successor,  by  deed  recorded  in  volume 
136  of  Deeds,  page  418,  under  Auditor's  file  No. 
41775,  records  of  Yakima  County,  Washington. 

Parcel  D: 

Lots  three  (3)  and  four  (4),  second  class  shore 
lands  adjoining  and  the  Southwest  quarter  of  the 
Southwest  quarter  of  Section  thirty-four  (34), 
Township  fourteen  (14)  North,  Range  twenty-three 
(23)  East,  VV.  M.,  less  right  of  way  100  feet  in  width 
conveyed  to  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  to  which  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railway  Company  is  successor,  by 
deed  re^corded  in  volume  136  of  Deeds,  page  418, 
under  Auditor's  File  No.  41775,  records  of  Yakima 
County,  Washington, 
and  also: 

Together  with  all  rights  of  the  Priest  Rapids 
Irrigation  District,  a  Washington  corporation,  to 
construct  and  maintain  wing  dams  for  power  canal 
for  water  plant  in  Columbia  River  at  Priest  Rapids, 
which  is  immediately  adjacent  to  the  lands  above 
described,  and  also  including  the  right  to  divert  the 
water  of  the  Columbia  River  at  Priest  Rapids  for 
the  purpose  of  developing  power  upon  the  lands 
above  described,  and  also  all  of  those  certain  head- 
gates,  headworks,  wing  dams,  embankments,  con- 
crete power  house,  wing  walls,  gates  and  draft  tubes 
located  upon,  appurtenant  to  or  used  in  connection 
with  the  above  described  lands,  together  with  all 
water  rights  appurtenant  thereto  or  used  in  connec- 
tion with  the  lands  heretofore  described.  All  in 
Yakima  County,  Washington. 
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Parcel  PR-2 

All  presently  existing  easements  and/or  rights  of 
the  Priest  Rapids  Irrigation  District,  a  Washington 
corporation,  for  the  construction,  operation,  main- 
tenance and  patrol  of  an  electric  power  transmission 
line  running  from  its  power  house  site  located  in 
Parcel  PR-1,  to  its  pumping  station  site  located  in 
Parcel  PR-3,  including  all  poles,  wires  and  appur- 
tenances. The  approximate  location  of  said  trans- 
mission line  is  as  follows: 

That  certain  66,000  volt  transmission  line  known 
as  "The  Hanf oi d-Priest  Rapids  Line,"  including 
poles,  wires,  insulators,  cross  arms,  guys,  props  and 
hardware,  and  beginning  at  the  power  house  located 
on  the  land  described  in  Parcel  PR-1  in  Section  2, 
Township  13  North,  Range  23  East,  M.  W. ;  and  ex- 
tending in  a  Southeasterly  direction  through  Sec- 
tions 2,  11  and  12  Township  13  North,  Range  23 
East,  W.  M.,  to  the  Southeast  corner  of  Section  12, 
Township  13  North,  Range  23  East,  W.M. ;  and  then 
in  an  Easterly  direction  along  the  North  line  of  Sec- 
tions 18,  17,  16,  15,  14  and  13  in  Township  13  North, 
Range  24  East,  W.  M. ;  then  in  an  Easterly  direction 
along  the  North  line  of  Sections  18,  17,  16,  15,  14 
and  13  in  Township  13  North,  Range  25  East,  W.  M. ; 

Also  that  certain  branch  line  known  as  the  "Coy- 
ote Stub  Line,"  beginning  at  a  point  on  the  main 
66,000  volt  Hanford-Priest  Rapids  Line  at  the 
Northeast  corner  of  Section  13,  Township  13  North, 
Range  25  East,  W.  M.,  and  extending  in  a  Northerly 
direction  along  the  East  line  of  Sections  12  and  1, 
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Township  13  North,  Range  25  East,  W.  M. ;  and 
then  across  Section  6,  Township  13  North,  Range 
26  East,  W.  M.,  to  the  Coyote  Pumping  Station 
formerly  owned  by  the  Hanford  Irrigation  &  Power 
Company,  and  which  is  located  upon  land  herein- 
after described  in  Parcel  PR-3  as  Tract  No.  G-452. 
All  in  Yakima  and  Benton  Counties,  Washington. 

Parcel  PR-3— Tract  No.  G-452 

Government  Lot  Four  (4),  Section  six  (6),  Town- 
ship thirteen  (13)  North,  Range  twenty-six  (26) 
East,  W.  M.,  together  with  second  class  shore  lands 
adjoining,  in  Benton  County,  Washington,  con- 
taining 16.72  acres,  more  or  less. 

Parcel  PR-4 

All  water  rights  and  appropriations  of  water 
from  the  Columbia  River  made  or  owned  by  the 
Priest  Rapids  Irrigation  District,  a  Washington 
corporation. 

Parcel  PR-5 

All  right,  title  or  interest  of  the  Priest  Rapids 
Irrigation  District,  a  Washington  corporation,  in 
and  to  the  following  described  lands,  including  all 
canals,  ditches,  laterals,  pipe  lines,  easements,  rights 
of  way  and  appurtenances  owned  by  said  Priest 
Rapids  Irrigation  District: 

Beginning  at  the  Southwest  corner  of  Govern- 
ment Lot  4  of  Section  6,  Township  13  North,  Range 
26  East,  W.  M. ;  thence  East  along  South  line  of 
said  Lot  4  to  its  Southeast  corner;  thence  North 
along  the  East  line  of  said  Lot  4  to  the  Southerly 
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right-of-way  line  of  the  Priest  Eapids  Irrigation 
District  canal  right-of-way;  thence  along  said  canal 
right-of-way  line  through  Section  6  in  said  Town- 
ship and  Range;  Sections  31,  32,  33,  34,  27,  26,  25, 
and  36  in  Township  14  North,  Range  26  East,  W. 
M. ;  Sections  6,  7,  8,  17,  16,  21,  28,  27,  26,  35,  and  36 
in  Township  13  North  Range  27  East,  W.  M. ;  Sec- 
tion 31,  Township  13  North,  Range  28  East,  W.  M. ; 
Sections  6  and  5  in  Township  12  North,  Range  28 
East,  W.  M.,  to  the  right  bank  of  the  Columbia 
River,  thence  Northwesterly,  Northerly,  Westerly 
and  Southwesterly  up  the  right  bank  of  said  Co- 
lumbia River  to  the  Northwest  corner  of  Govern- 
ment Lot  4  of  Section  6,  Township  13  North,  Range 
26  East,  W.  M.,  thence  South  along  the  West  line  of 
said  Lot  4  to  the  point  of  beginning,  together  with 
second  class  shorelands  adjoining  Lot  4  in  Section 
6,  Township  13  North,  Range  26  East,  W.  M.,  in 
Benton  County,  Washington. 

also : 

Beginning  at  a  point  on  the  East  line  of  Section 
three  (3),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  36  feet  North  of  the 
quarter  section  corner  on  said  East  line;  thence 
North  56  degrees  West  a  distance  of  2070  feet; 
thence  North  52  degrees  30  minutes  West  2386  feet, 
more  or  less,  to  a  point  on  the  North  boundary  line 
of  said  Section  3,  which  point  is  986I/2  feet  West 
of  the  quarter  section  corner  of  the  North  boundary 
of  said  section ;  thence  East  along  said  North  bound- 
aiy  line  of  said  section  to  the  West  bank  of  the 
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Columbia  River;  thence  in  a  Southeast  direction 
along  said  West  bank  of  the  Columbia  River  to  the 
East  line  of  Section  3 ;  thence  South  along  the  East 
line  of  said  Section  3  to  the  point  of  beginning; 

and  also, 

Lots  three  (3),  four  (4),  seven  (7)  and  eight  (8), 
and  second  class  shore  lands  of  the  Columbia  River 
abutting  thereon  and  the  Northwest  quarter  of  the 
Southwest  quarter  of  Section  two  (2),  Township 
thirteen  (13)  North,  Range  twenty-three  (23)  East, 
W.  M. ;  and  also, 

Lots  two  (2),  three  (3)  and  four  (4),  Section 
eleven  (11),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  except  a  right  of 
way  100  feet  in  width  conveyed  to  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  to  which  Chi- 
cago, Milwaukee,  St.  Paul  and  Pacific  Railway 
Company  is  successor,  by  deed  recorded  in  volume 
]36  of  Deeds,  page  418,  under  Auditor's  file  No. 
41775,  records  of  Yakima  County,  Washington ;  and 
also. 

Lots  three  (3)  and  four  (4),  second  class  shore 
lands  adjoining  and  the  Southwest  quarter  of  the 
Southwest  quarter  of  Section  thirty-four  (34), 
Township  fourteen  (14)  North,  Range  twenty- three 
(23)  East,  W.  M.,  less  right  of  way  100  feet  in  width 
conveyed  to  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  to  which  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railway  Company  is  successor,  by 
deed  recorded  in  volume  136  of  Deeds,  Page  418, 


140  United  States  of  America  vs. 

under  Auditor's  file  No.  41775,  records  of  Yakima 
County,  Washington.  All  in  Yakima  County, 
Wasliington. 

Now,  Therefore,  It  Is  Hereby  Ordered  that  pos- 
session of  the  above  described  property  be  and  the 
same  is  hereby  confirmed,  and  that  notice  of  the 
entry  of  this  order  be  given  on  or  before  May  20, 
1944,  to  record  owners  of  said  premises  by  deposit- 
ing certified  copies  thereof  in  the  United  States  reg- 
istered mail  in  envelopes  addressed  to  each  such 
persons;  provided,  that  when  the  persons  so  to  be 
notified  are  husband  and  wife,  one  such  notice  ad- 
dressed jointly  to  both  shall  be  sufficient.  Included 
with  such  notices  shall  be  a  statement  of  the  amount 
of  compensation  deposited  as  to  the  tract  or  tracts 
owned  by  such  record  owner. 

It  Is  Further  Ordered  that  taxes,  levies  and  as- 
sessments due  on  the  property  herein  described  shall 
bear  no  interest  from  and  after  May  12,  1944,  the 
date  of  filing  the  declaration  of  taking  herein  and 
the  deposit  of  estimated  just  compensation  in  court. 

Dated  this  15th  day  of  May,  1944. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 
Presented  by: 

FRANK  B.  REID, 

Special  Attorney  of  the  De- 
partment of  Justice. 

Filed  May  15, 1944.  [114] 
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[Title  of  District  Court  and  Cause.] 

APPEARANCE  OF  PRIEST  RAPIDS 
IRRIGATION  DISTRICT 

To  the  United  States  of  America,  Petitioner,  and 
to  Edward  M.  Connelly,  Harvey  Erickson  and 
Edward  J.  Crowley,  its  attorneys: 

You  and  each  of  you  will  please  take  notice  that 
the  undersigned  attorneys  hereby  enter  their  ap- 
pearance in  the  above  action  for  the  defendants 
below  named  and  all  further  pleadings,  except  pro- 
cess, are  to  be  served  on  said  attorneys  at  their 
address  below  stated. 

MOULTON  &  POWELL, 
Attorneys  for  Defendant 
Priest     Rapids     Irrigation 
District. 

Copy  received  August  18th,  1944. 
FRANK  B.  REID, 

Of  Attorneys  for  Petitioner 

Filed  Aug.  19,  1944. 


142  United  States  of  America  vs. 

In  the  District  Court  of  tlie  United  States,  for  the 
Eastern  District  of  Washington,  Southern  Di- 
vision 

No.  128-99 

UNITED  STATES  OF  AMERICA, 

Petitioner, 

vs. 

CLEMENTS  P.  ALBERTS,  et  al., 

Defendants, 

STATE  OF  WASHINGTON,  PRIEST  RAPIDS 
IRRIGATION  DISTRICT,  a  corporation. 

Stipulating  Defendants. 

STIPULATION  FIXING  COMPENSATION 
FOR  BONDS 

The  undersigned  stipulating  defendants  appear- 
ing generally  and  waiving  notice  of  service,  and 
the  petitioner,  the  United  States  of  America,  ap- 
pearing by  and  through  Bernard  H.  Ramsey, 
Special  Assistant  to  the  Attorney  General  of  the 
United  States  of  America,  by  authority  and  under 
the  direction  of  the  Attorney  General  of  the  United 
States  of  America, 

Do  hereby  Stipulate  and  agree  that  the  sum  of 
One  Hundred  Sixty  One  Thousand  Six  Hundred 
Fifty  and  no/100  Dollars  ($161,650.00)  shall  forth- 
with be  paid  to  and  accepted  by  the  State  of  Wash- 
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ington  in  full  satisfaction,  settlement  and  payment 
of  all  of  the  bonds  the  Priest  Rapids  Irrigation 
District,  a  corporation,  now  held  or  owned  by  the 
State  of  Washington  or  any  of  its  departments, 
which  bonds  consist  of  eighty-nine  (89)  two  and 
one-half  per  cent  (21/2%)  bonds  of  the  par  value 
of  One  Thousand  and  no/100  Dollars  ($1000.00) 
each,  and  sixty-eight  (68)  five  per  cent  (5%)  bonds 
of  the  par  value  of  One  Thousand  and  no/100 
Dollars  ($1000.00)  each,  together  with  all  interest 
thereon.  [116] 

It  is  further  stipulated  and  agreed  that  the  said 
sum  of  One  Hundred  Sixty  One  Thousand  Six 
Hundred  Fifty  and  no/100  Dollars  ($161,650.00) 
shall  be  in  full  settlement  of  any  and  all  claims  of 
whatsoever  nature  the  State  of  Washington  may 
have  by  virtue  of  its  ownership  of  said  bonds  and 
in  full  satisfaction  of  any  and  all  claims  that  the 
State  of  Washington  has  against  any  of  the  lands 
of  or  within  the  boundaries  of  the  Priest  Rapids 
Irrigation  District,  a  corporation,  by  virtue  of  its 
ownership  of  the  bonds  of  said  district. 

It  is  further  stipulated  and  agreed  that  an  order 
be  entered  in  this  action  ordering  and  directing 
the  State  of  Washington  to  forthwith  deliver  to 
the  Clerk  of  the  above  entitled  Court  all  of  said 
bonds,  and  that  said  order  further  specify  that  the 
Clerk  of  the  above  entitled  Court  be  directed  and 
empowered  upon  receipt  of  said  bonds  to  immedi- 
ately disburse  the  said  sum  of  One  Hundred  Sixty 
One    Thousand    Six    Hundred    Fifty    and    no/100 
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Dollars  ($161,650.00)  as  aforesaid  to  the  State  of 
Washington  out  of  the  fimds  now  on  deposit  in  this 
action. 

It  is  stipulated  and  agreed,  however,  that  by  the 
signing  of  this  stipulation  the  defendant.  Priest 
Rapids  Irrigation  District,  a  corporation,  does  so 
without  prejudice  to  its  right  to  contest  the  amount 
of  the  deposit  or  the  right  to  additional  compensa- 
tion for  the  taking  of  the  lands,  water  rights  and 
facilities  described  in  this  action. 

UNITED   STATES   OF   AMERICA, 
By  BERNARD  H.  RAMSEY, 

Special  Assistant  to  the  Attorney 
General. 

STATE  OF  WASHINGTON, 
By  SMITH  TROY, 

Attorney  General. 

By  HAROLD  PEBBLES, 

Assistant  Attorney  General. 

PRIEST  RAPIDS  IRRIGATION 
DISTRICT,  a  corporation, 
By  R.  S.  REIERSON, 
Secretary. 

CHARLES  L.  POWELL, 

Attorney  for  Priest  Rapids  Irriga- 
tion District,  a  corporation. 

Filed  Aug.  19,  1944  [117] 


Priest  Rapids  Irrigation  District  145 

[Title  of  District  Court  and  Cause.] 

JUDGEMENT  ORDERING  PAYMENT 
OF  BONDS 

This  cause  coming  on  for  hearing  this  day  upon 
stipulation  of  the  United  States  of  America,  the 
State  of  Washington  and  Priest  Rapids  Irrigation 
District,  a  corporation,  stipulating  defendants  here- 
in; wherein  it  is  stipulated  and  agreed  that  the 
stipulating  defendant  State  of  Washington  is  the 
owner  and  holder  of  89  21^%  Bonds  and  68  5% 
Bonds  of  the  said  Priest  Rapids  Irrigation  District, 
a  corporation,  of  the  par  value  of  $1000.00  each,  and 
that  the  payment  to  the  State  of  Washington  of  the 
sum  of  One  Hundred  Sixty-One  Thousand  Six 
Hundred  Fifty  and  No/100  Dollars  ($161,650.00) 
by  the  United  States  of  America,  petitioner  here- 
in, shall  be  in  full  and  complete  payment  and  satis- 
faction of  all  of  said  Bonds,  together  with  all  of 
the  interest  due  or  to  become  due  thereon,  and  of  the 
indebtedness  evidenced  therefrom,  and  of  any  and 
all  claims  of  the  State  of  Washington  by  reason  of 
its  ownership  of  said  Bonds ;  and 

It  further  appearing  from  said  stipulation  that, 
upon  delivery  of  all  said  bonds  to  the  Clerk  of  the 
Court,  the  sum  of  One  Hundred  Sixty-One  Thou- 
sand Six  Hundred  Fifty  and  No/100  Dollars  ($161,- 
650.00)  shall  forthwith  be  paid  to  the  State  of 
Washington  out  of  the  funds  heretofore  deposited 
in  the  registry  of  the  Clerk  of  this  court  by  peti- 
tioner in  this  docket;  and 
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It  further  appearing  from  said  stipulation  that 
the  defendant  Priest  Rapids  Irrigation  District, 
a  corporation,  joined  in  said  stipulation  solely  for 
the  [118]  purpose  of  agreeing  to  the  payment  of 
said  Bonds  and  the  correctness  of  the  amount  due 
thereon,  without  prejudice  to  any  right  it  may 
otherwise  have  to  contest  the  amount  of  just  com- 
pensation to  be  paid  for  the  taking  of  the  lands 
and  facilities  described  in  the  Amended  Petition 
on  file  in  this  action,  and  the  Court  being  fully 
advised ; 

It  is  ordered,  adjudged  and  decreed  that  the  de- 
fendant State  of  Washington  shall  forthwith  deliver 
to  the  Clerk  of  this  Court  all  of  said  Bonds  held 
by  it  in  the  Priest  Rapids  Irrigation  District;  and 

It  is  further  ordered,  adjudged  and  decreed:  that 
upon  the  receipt  of  said  Bonds  the  Clerk  of  this 
court  is  hereby  ordered  and  directed  to  pay  to  the 
State  of  Washington,  care  of  Smith  Troy,  Attorney 
General  of  the  State  of  Washington,  at  Olympia, 
Washington,  the  sum  of  One  Hundred  Sixty-One 
Thousand  Six  Hundred  Fifty  and  no/100  Dollars 
($161,650.00)  from  the  sum  on  deposit  in  Docket 
128-99;   and 

It  is  further  ordered,  adjudged  and  decreed :  That 
upon  final  payment  therefor,  said  Bonds  be,  and 
they  are,  hereby  ordered  cancelled,  and  the  Clerk  of 
this  court  is  hereby  ordered  and  directed  to  mark 
each  and  every  one  of  said  Bonds  with  the  word 
"Paid"  upon  the  fact  thereof  by  performation  or 
other  plainly  legible  means,  and  inform  the  Trea- 
surer of  Benton  County,  Washington,  as  ex-officio 
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Treasurer  of  the  defendant  Priest  Rapids  Irriga- 
tion District,  a  corporation,  of  such  action,  and  that 
the  records  of  said  County  Treasurer  be  made  to 
conform  to  such  cancellation; 

It  is  further  ordered,  adjudged  and  decreed  that 
the  Court  retain  jurisdiction  of  this  proceeding  for 
the  i^urpose  of  making  such  further  orders,  judg- 
ments and  decrees  as  may  be  necessary. 

Dated  this  19  day  of  August,  1944. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 
Presented  by: 

FRANK  B.  REID, 
Special  Attorney, 

Department  of  Justice. 

Filed  August  19,  1944.  [119] 


[Title  of  District  Court  and  Cause.] 

STIPULATION    FIXING    COMPENSATION 
FOR  BONDS 

The  undersigned  stipulating  defendants  appear- 
ing generally  and  waiving  notice  of  service,  and  the 
petitioner,  the  United  States  of  America,  appear- 
ing by  and  through  Bernard  H.  Ramsey,  Special 
Assistant  to  the  Attorney  General  of  the  United 
States  of  America,  by  authority  and  under  the 
direction  of  the  Attorney  General  of  the  United 
States  of  America, 
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Do  hereby  stipulate  and  agree  that  the  sum  of 
Five  Thousand  One  Hundred  Twenty  Five  and 
no/100  Dollars  ($5,125.00)  shall  forthwith  be  paid 
to  and  accepted  by  the  Fireman's  Relief  and  Pen- 
sion Fund  Board  of  Bellingham,  Washington,  in 
full  satisfaction,  settlement  and  payment  of  all  of 
the  bonds  the  Priest  Rapids  Irrigation  District,  a 
corporation,  now  held  or  owned  by  the  Fireman's 
Relief  and  Pension  Fund  Board  of  Bellingham, 
Washington,  which  bonds  consist  of  five  (5)  five 
per  cent  (5%)  bonds  of  the  par  value  of  One 
Thousand  and  no/100  Dollars  ($1000.00)  each,  to- 
gether with  all  interest  thereon.  [120] 

It  is  further  stipulated  and  agreed  that  the  said 
sum  of  Five  Thousand  One  Hundred  Twenty  Five 
and  no/100  Dollars  ($5,125.00)  shall  be  in  full 
settlement  of  any  and  all  claims  of  whatsoever 
nature  the  Fireman's  Relief  and  Pension  Fund 
Board  of  Bellingham,  Washington,  may  have  by 
virtue  of  its  ownership  of  said  bonds  and  in  full 
satisfaction  of  any  and  all  claims  that  the  Fireman's 
Relief  and  Pension  Fund  Board  of  Bellingham, 
Washington,  has  against  any  of  the  lands  of  or 
within  the  boundaries  of  the  Priest  Rapids  Irriga- 
tion District,  a  corporation,  by  virtue  of  its  owner- 
ship of  the  bonds  of  said  district. 

It  is  further  stipulated  and  agreed  that  an  order 
be  entered  in  this  action  ordering  and  directing 
the  Fireman's  Relief  and  Pension  Fund  Board  of 
Bellingham,  Washington,  to  forthwith  deliver  to 
the  Clerk  of  the  above  entitled  Court  all  of  said 
bonds,  and  that  said  order  further  specify  that  the 
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Clerk  of  the  above  entitled  Court  be  directed  and 
empowered  upon  receipt  of  said  bonds  to  immedi- 
ately disburse  the  said  sum  of  Five  Thousand  One 
Hundred  Twenty  Five  and  no/100  Dollars  ($5,- 
125.00)  as  aforesaid  to  the  Fireman's  Relief  and 
Pension  Fund  Board  of  Bellingham,  Washington, 
out  of  the  funds  now  on  deposit  in  this  action. 

It  is  stipulated  and  agreed,  however,  that  by  the 
signing  of  this  stipulation  the  defendant.  Priest 
Rapids  Irrigation  District,  a  corporation,  does  so 
without  prejudice  to  its  right  to  contest  the  amount 
of  the  deposit  or  the  right  to  additional  compensa- 
tion for  the  taking  of  the  lands,  water  rights,  and 
facilities  described  in  this  action. 

UNITED  STATES   OF  AMERICA, 
By  BERNARD  H.  RAMSEY, 

Special  Assistant  to  The  Attorney 
General. 
[Seal] 

FIREMAN'S  RELIEF  AND  PEN- 
SION FUND  BOARD  of  Belling- 
ham,  Washington. 

By  JACK  MULHERN, 

City  Comptroller. 
PRIEST     RAPIDS     IRRIGATION 
DISTRICT,  a  corporation 

By  R.  S.  REIERSON, 
Secretary. 
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State  of  Washington, 
County  of  Yakima — ss. 

R.  S.  Reierson,  being  first  duly  sworn,  on  oath  de- 
poses and  says :  Tliat  he  is  the  Secretary  of  the  de- 
fendant, Priest  Rapids  Irrigation  District,  a 
municipal  corporation  of  the  State  of  Washington, 
and  that  he  has  been  duly  authorized  by  proper 
resolution  of  said  corporation,  adopted  on  the  6tli 
day  of  Sept.  1944,  to  execute  the  foregoing  instru- 
ment as  a  free  and  voluntary  act  and  deed  of  said 
corporation,  for  the  uses  and  purposes  therein  men- 
tioned; that  he  has  read  the  foregoing  instrument, 
and  that  the  statements  contained  therein  are  true, 
and  he  verily  believes,  and  further  that  the  seal 
affixed  thereto  is  the  corporate  seal  of  said  cor- 
poration. 

[Seal]  R.  S.  REIERSON, 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  Sept.,  1944. 

[Seal]  JUNE  FOWLES, 

Notary  Public  in  and  for  the  State  of  Washing- 
ton, residing  at  Olympia.  My  commission  ex- 
pires Jan.  6,  1945. 
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State  of  Washington, 

County  of — ss. 

Jack  Mulhern,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  duly  qualified  and 
acting  City  Comptroller  of  the  City  of  Bellingham, 
Washington,  a  political  sub-division  of  the  State 
of  Washington,  and  as  such  is  duly  authorized  to 
execute  the  foregoing  petition  for  and  on  behalf 
of  the  Fireman's  Relief  and  Pension  Fund  Board 
of  Bellingham,  Washington,  that  he  has  read  the 
foregoing  petition,  knows  the  contents  thereof,  and 
that  the  statements  therein  contained  are  true  and 
correct. 

JACK  MULHERN. 

Subscribed  and  sworn  to  before  me  this  29th 
day  of  Aug.,  1944. 

[Seal]                  JOSEPH   PEMBERTON, 
Notary  Public  in  and  for  the  State  of  Washing- 
ton, residing  at 

My  commission  expires  Jan.  23,  1947. 

Filed  Sept.  19,  1944.  [123] 


[Title  of  District  Court  and  Cause.]  f 

JUDGMENT  ORDERING  PAYMENT 
OF  BONDS 

This  cause  coming  on  for  hearing  this  day  upon 
stipulation  of  the  United  States  of  America,  the 
Fireman's  Relief  and  Pension  Fund  Board  of  Bell- 
ingham, Washington,  and  Priest  Rapids  Irrigation 
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District,  a  corporation,  stipulating  defendants 
herein,  wherein  it  is  stiplated  and  agreed  that  the 
stipulating  defendant,  Fireman's  Relief  and  Pen- 
sion Fund  Board  of  Bellingham,  Washington,  is  the 
owner  and  holder  of  five  (5)  per  cent  (5%)  bonds 
of  the  said  Priest  Rapids  Irrigation  District,  a  cor- 
poration, of  the  par  value  of  One  Thousand  and 
No/100  Dollars  ($1000.00)  each  and  that  the  pay- 
ment to  the  Fireman's  Relief  and  Pension  Fimd 
Board  of  Bellingham,  Washington,  of  the  sum  of 
Five  Thousand  One  Hundred  Twenty  Five  and 
No/100  Dollars  ($5,125.00)  by  the  United  States  of 
America,  petitioner  herein,  shall  be  in  full  and  com- 
plete payment  and  satisfaction  of  all  of  said  bonds 
together  with  all  of  the  interest  due  or  become  due 
thereon  and  of  the  indebtedness  evidenced  there- 
from and  of  any  and  all  claims  of  the  Fireman's 
Relief  and  Pension  Fund  Board  of  Bellingham, 
Washington,  by  reason  of  its  ownership  of  said 
bonds;  and 

It  further  appearing  from  said  stiplation  that 
upon  delivery  of  all  said  bonds  to  the  Clerk 
of  the  Court  that  the  sum  of  Five  Thousand  One 
Hundred  Twenty-Five  and  No/100  Dollars  ($5,- 
125.00)  shall  forthwith  be  paid  to  the  [124]  Fire- 
man's Relief  and  Pension  Fund  Board  of  Belling- 
ham, Washington,  out  of  the  funds  heretofore  de- 
posited in  the  registry  of  the  Clerk  of  this  Court 
by  petitioner  in  this  Docket;  and 

It  further  appearing  from  said  stipulation  that 
the  defendant.  Priest  Rapids  Irrigation  District, 
a  corporation,  joined  in  said  stipulation  solely  for 
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tlie  purpose'  of  agreeing  to  tlie  payment  of  said 
bonds  and  correctness  of  the  amount  due  thereon, 
without  prejudice  to  any  right  it  may  otherwise 
have  to  contest  the  amount  of  just  compensation  to 
be  paid  for  the  taking  of  the  lands  and  facilities 
described  in  the  Amended-Complaint  on  file  in  this 
action,  and  the  Court  being  fully  advised; 

It  is  ordered,  adjudged  and  decreed  that  the  de- 
fendant. Fireman's  Relief  and  Pension  Fund  Board 
of  Bellingham,  Washington,  shall  forthwith  deliver 
to  the  Clerk  of  this  Court  all  of  said  bonds  held  by 
it  in  the  Priest  Rapids  Irrigation  District;  and 

It  is  further  ordered,  adjudged  and  decreed  that 
upon  the  receipt  of  said  bonds  the  Clerk  of  this 
Court  is  hereby  ordered  and  directed  to  pay  to  the 
Fireman's  Relief  and  Pension  Fund  Board  of  Bell- 
ingham, Washington,  c/o  Jack  Mulhern,  City 
Comptroller,  Bellingham,  Washington,  the  sum  of 
Five  Thousand  One  Hundred  Twenty-Five  and 
No/100  Dollars  ($5,125.00)  from  the  sum  on  deposit 
in  Docket  128-99 ;  and 

It  is  further  ordered,  adjudged  and  decreed  that 
upon  final  payment  therefor,  said  bonds  be,  and 
they  are  hereby  ordered  cancelled,  and  the  Clerk  of 
this  Court  is  hereby  ordered  and  directed  to  mark 
each  and  every  one  of  said  bonds  with  the  word 
"paid"  upon  the  face  thereof  by  perforation  or 
other  plainly  legible  means,  and  inform  the  Trea- 
surer of  Benton  County,  Washington,  as  ex-officio 
Treasurer  of  the  defendant.  Priest  Rapids  Irriga- 
tion District,  a  corporation,  of  such  action  and  that 
the  records  of  said  county  Treasurer  hi/  made  to 
conform  to  such  cancellation;  and 
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It  is  further  ordered,  adjudged  and  decreed  that 
the  Court  retain  jurisdiction  of  this  proceeding  for 
the  purposes  of  making  such  further  orders,  judg- 
ments, and  decrees  as  may  be  necessary. 

Dated  this  19  day  of  September,  1944. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 
Presented  by: 

RAYMOND  a.  BROWN, 

Special  Attorney,  Department 
of  Justice. 

Filed  September  19,  1944.  [125] 


In  the  District  Court  of  the  United  States,  for  the 
Eastern  District  of  Washington,  Southern  Di- 
vision 

No.  128-99 

UNITED  STATES  OF  AMERICA, 

Petitioner, 

vs. 

CLEMENTS  P.  ALBERTS,  et  al.. 

Defendants, 

EMILY  CORBETT, 
PRIEST  RAPIDS  IRRIGATION 
DISTRICT,  a  corporation, 

Stipulating  Defendants. 
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STIPULATION  FIXING  COMPENSATION 
FOR  BONDS 

The  Undersigned  stipulating  defendants  appear- 
ing generally  and  waiving  notice  of  service,  and  the 
petitioner,  the  United  States  of  America,  appearing 
by  and  through  Bernard  H.  Ramsey,  Special  Assis- 
tant to  the  Attorney  General  of  the  United  States 
of  America,  by  authority  and  under  the  direction 
of  the  Attorney  General  of  the  United  States  of 
America, 

Do  hereby  stipulate  and  agree  that  the  sum  of 
Three  Thousand  Seventy  Five  and  no/100  Dollars 
($3,075,00)  shall  forthwith  be  paid  to  and  accepted 
by  the  defendant,  Emily  Corbett,  in  full  satisfac- 
tion, settlement  and  payment  of  all  of  the  bonds 
the  Priest  Rapids  Irrigation  District,  a  corpora- 
tion, now  held  or  owned  b}^  Emily  Corbett,  which 
bonds  consist  of  three  (3)  five  per  cent  (5%)  bonds 
of  the  par  value  of  One  Thousand  and  no/100 
Dollars  ($1000.00)  each,  together  with,  all  interest 
thereon. 

It  is  further  stipulated  and  agreed  that  the  siaid 
sum  of  Three  Thousand  Seventy  Five  and  no/100 
Dollars  ($3,075.00)  shall  be  in  full  settlement  of 
any  and  all  claims  of  whatsoever  nature  the  de- 
fendant, Emily  Corbett,  may  have  by  virtue  of  her 
ownership  of  said  bonds  and  in  full  satisfaction  of 
any  and  all  claims  the  defendant,  [126]  Emily  Cor- 
bett, has  against  any  of  the  lands  of  or  within  the 
boundaries  of  the  Priest  Rapids  Irrigation  District, 
a  corporation,  by  virtue  of  its  ownership  of  the 
bonds  of  said  district. 
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It  is  further  stipulated  and  agreed  that  an  order 
be  entered  in  this  action  ordering  and  directing 
the  defendant,  Emily  Corbett,  to  forthwith  deliver 
to  the  Clerk  of  the  above  entitled  Court  all  of  said 
bonds,  and  that  said  order  further  specify  that  the 
Clerk  of  the  above  entitled  Court  be  directed  and 
empowered  upon  the  receipt  of  said  bonds  to  im- 
mediately disburse  the  said  sum  of  Three  Thousand 
Seventy  Five  and  no/100  Dollars  ($3,075.00)  as 
aforesaid  to  Emily  Corbett  out  of  the  funds  now  on 
deposit  in  this  action. 

It  is  stipulated  and  agreed,  however,  that  by  the 
signing  of  this  stipulation  the  defendant,  Priest 
Rapids  Irrigation  District,  a  corporation,  does  so 
without  prejudice  to  its  right  to  contest  the  amount 
of  the  deposit  or  the  right  to  additional  compensa- 
tion for  the  taking  of  the  lands,  water  rights  and 
facilities  descri])ed  in  this  action. 

UNITED    STATES    OF   AMERICA 
By  BERNARD  H.  RAMSEY, 

Special  Assistant  to  The  Attorney 
[Seal]  General. 

/s/  EMILY  CORBETT 

PRIEST     RAPIDS     IRRIGATION 
DISTRICT,  a  corporation. 

By  R.  S.  REIERSON, 

Secretary. 
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State  of  Washington, 
County  of  Yakima — ss. 

Emily  Corbett,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  she  is  the  defendant  above 
named ;  that  she  has  read  the  foregoing  stipulation, 
knows  the  contents  thereof,  and  that  the  statements 
therein  contained  are  true  and  correct. 

/s/  EMILY  CORBETT, 
Subscribed  and  sworn  to  before  me  this  23  day 
of  Sept.,  1944. 

[Seal]  LIONEL  PUGMIRE, 

Notary  Public  in  and  for  the  State  of  Washing- 
ton, residing  at  Yakima.  My  commission  ex- 
pires March  8,  1948. 

State  of  Washington, 
County  of  Yakima — ss. 

R.  S.  Reierson,  being  first  duly  sworn,  on  oath 
deposes  and  says:  That  he  is  the  Secretary  of  the 
defendant,  Priest  Rapids  Irrigation  District,  a 
municipal  corporation  of  the  State  of  Washington, 
and  that  he  has  been  duly  authorized  by  proper 
resolution  of  said  corporation,  adopted  on  the  6th 
day  of  Sept.,  1944,  to  execute  the  foregoing  instru- 
ment as  a  free  and  voluntary  act  and  deed  of  said 
corporation,  for  the  uses  and  purposes  therein 
mentioned;  that  he  has  read  the  foregoing  instru- 
ment, and  that  the  statements  contained  therein  are 
true,  as  he  verily  believes,  and  further,  that  the 
seal  affixed  thereto  is  the  corporate  seal  of  said 
corporation. 
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[Seal]  R.  S.  REIERSON. 

Subscribed  and  sworn  to  before  me  this  8th  day 
of  Sept.,  1944. 

[Seal]  JUNE  FOWLES, 

Notary  Public  in  and  for  the  State  of  Washing- 
ton, residing  at  Olympia.  My  Commission  ex- 
pires Jan.  6,  1945. 

Filed  Sept.  29,  1944.  [129] 


[Title  of  District  Court  and  Cause.] 

JUDGMENT  ORDERING  PAYMENT 
OF  BONDS 

This  cause  coming  on  for  hearing  this  day  upon 
stipulation  of  the  United  States  of  America,  Emily 
Corbett  and  Priest  Rapids  Irrigation  District,  a 
corporation,  stipulating  defendants  herein;  where- 
in it  is  stipulated  and  agreed  that  the  stipulating 
defendant,  Emily  Corbett,  is  the  owner  and  holder 
of  three  (3)  five  per  cent  (5%)  bonds  of  the  said 
Priest  Rapids  Irrigation  District,  a  corporation,  of 
the  par  vahie  of  One  Thousand  and  no/100  Dollars 
($1000.00)  each  and  that  the  payment  to  Emily  Cor- 
bett of  the  sum  of  Three  Thousand  Seventy  Five 
($3,075.00)  by  the  United  States  of  America,  peti- 
tioner herein,  shall  be  in  full  and  complete  payment 
and  satisfaction  of  all  of  said  bonds  together  with 
all  of  the  interest  due  or  to  become  due  thereon 
and  of  the  indebtedness  videnced  therefrom  and  of 
any  and  all  claims  of  Emily  Corbett  by  reason  of 
her  o^vnership  of  said  bonds;  and 
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It  further  appearing  from  said  stipulation  that 
upon  delivery  of  all  said  bonds  to  the  Clerk  of  the 
Court  that  the  sum  of  Three  Thousand  Seventy  Five 
and  no/100  Dollars  ($3,075.00)  shall  forthwith  be 
paid  to  Emily  Corbett  out  of  the  funds  heretofore 
deposited  in  the  registry  of  the  Clerk  of  this  Court 
by  petitioner  [130]  in  this  Docket ;  and 

It  further  appearing  from  said  stipulation  that 
the  defendant,  Priest  Rapids  Irrigation  District,  a 
corporation,  joined  in  said  stipulation  solely  for  the 
purpose  of  agreeing  to  the  payment  of  said  bonds 
and  the  correctness  of  the  amount  due  thereon,  with- 
out prejudice  to  any  right  it  may  otherwise  have 
to  contest  the  amount  of  just  compensation  to  be 
paid  for  the  taking  of  the  lands  and  facilities  des- 
cribed in  the  Amended- Complaint  on  file  in  this 
action,  and  the  Court  being  fully  advised; 

It  is  ordered,  adjudged  and  decreed  that  the  de- 
fendant, Emily  Corbett,  shall  forthwith  deliver  to 
the  Clerk  of  this  Court  all  of  said  bonds  held  by 
it  in  the  Priest  Rapids  Irrigation  District;  and 

It  is  further  ordered,  adjudged  and  decreed  that 
upon  the  receipt  of  said  bonds  the  Clerk  of  this 
Court  is  hereby  ordered  and  directed  to  pay  to  the 
defendant,  Emily  Corbett,  2401  West  Yakima  Ave- 
nue, Yakima,  Washington,  the  sum  of  Three  Thou- 
sand Seventy  Five  and  no/100  Dollars  ($3,075.00) 
from  the  sum  on  deposit  in  Docket  128-99 ;  and 

It  is  further  ordered,  adjudged  and  decreed  that 
upon  final  payment  therefor,  said  bonds,  be  and  they 
are  hereby  ordered  cancelled,  and  the  Clerk  of  this 
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Court  is  hereby  and  ordered  and  directed  to  mark 
each  and  every  one  of  said  bonds  with  the  word 
''paid"  upon  the  face  thereof  by  perforation  or 
other  plainly  legible  means,  and  inform  the  Trea- 
surer of  Benton  County,  Washington,  as  ex-officio 
Treasurer  of  the  defendant.  Priest  Rapids  Irriga- 
tion District,  a  corporation,  of  such  action  and  that 
the  records  of  said  County  Treasurer  be  made  to 
conform  to  such  cancellation;  and 

It  is  further  ordered,  adjudged  and  decreed  that 
the  Court  [131]  retain  jurisdiction  of  this  pro- 
ceeding for  the  purposes  of  making  such  further 
orders,  judgment,  and  decrees  as  may  be  neces- 
sary. 

Dated  this  29  day  of  September,  1944. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 

Presented  by : 

RAYMOND  G.  BROWN, 

Special  Attorney, 
Department  of  Justice. 

Filed  Sept.  29,  1944.  [132] 
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In  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  Southern 
Division 

No.  128-99 

UNITED  STATES  OF  AMERICA, 

Petitioner, 
vs. 

CLEMENTS  P.  ALBERT,  and  PRIEST  RAPIDS 
IRRIGATION  DISTRICT,  a  municipal  cor- 
poration of  the  State  of  Washington,  et  aL, 

Defendants. 

ANSWER  TO  AMENDED  PETITION  FOR 
CONDEMNATION  AND  PETITION  FOR 
PAYMENT  OF  COMPENSATION 

Comes  now  the  Priest  Rapids  Irrigation  District, 
a  municipal  corporation,  and  answering  the 
amended  petition  for  condemnation  as  to  Parcel  Tr. 
1  to  Parcel  Tr.  5,  inclusive.  Admits,  denies  and 
alleges  as  follows: 

I. 

Answering  Paragraph  III  of  said  petition,  this 
defendant  denies  the  same,  and  the  whole  thereof. 

II. 

Answering  Paragraph  IV  of  said  amended  peti- 
tion, this  defendant  denies  the  same,  and  the  whole 
thereof. 
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III. 

Answering  Paragraph  Y  of  said  petition,  this 
defendant  admits  the  same. 

IV. 

Answering  Paragraph  VI  of  said  petition,  this 
defendant  denies  the  same,  and  the  whole  thereof, 
a]id  by  reference  incorj^orates  herein  and  makes  a 
part  hereof  the  petition  hereinafter  set  forth  and 
the  wliole  thereof. 

And  for  further  answer  and  by  way  of  cross 
complaint,  and  petition  for  payment  of  compensa- 
tion and  distribution  thereof  Priest  Rapids  Irriga- 
tion District,  a  corporation,  one  of  the  defendants 
herein,  alleges:  [133] 

I. 

The  Priest  Rapids  Irrigation  District  is  and  at 
all  times  herein  mentioned  was  a  Washington  cor- 
poration, organized  and  existing  under  and  pursu- 
ant to  the  laws  of  the  State  of  Washington,  particu- 
larly the  Act  of  March  20,  1890,  entitled  ''An  Act 
providing  for  the  organization  and  the  governing  of 
irrigation  districts  and  the  sale  of  bonds  arising 
therefrom  and  declaring  an  emergency,"  and  also 
acts  amendatoiy  thereof  and  supplemental  thereto. 

II. 

That  this  defendant  was  organized  for  the  pur- 
poses set  forth  and  declared  in  the  aforesaid  acts  of 
the  Legislature  and  has  heretofore  exercised  all  the 
powers  and  functions  given  and  granted  to  irriga- 
tion districts  thereby. 
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III. 

That  in  carrying  out  the  purposes  for  which  it 
was  organized  and  performing  the  functions  of  an 
irrigation  district,  the  defendant  Priest  Rapids  Irri- 
gation District  acquired  title  to  real  property,  cer- 
tain existing  irrigation  works  and  facilities  and 
constructed  other  facilities  for  the  purpose  of 
enabling  it  to  furnish  water  to  lands  within  the 
district.  That  in  the  course  of  its  operations,  assess- 
ments were  levied  against  various  parcels  of  land 
in  the  district,  which  assessments  were  not  paid  and 
through  foreclosure  proceedings  pursuant  to  the 
aforesaid  acts  of  the  Legislature,  and  district  ac- 
quired title  to  numerous  parcels  of  land  previously 
held  in  private  owaiership,  and  that  the  district  con- 
tinued to  own  said  real  and  personal  property  and  to 
operate  the  district  facilities  as  an  operating  district 
until  on  or  about  the  23rd  day  of  February,  1943. 

IV. 

That  prior  to  said  date,  to-wit,  February  23,  1943, 
numerous  persons  had  acquired  title  to  real  property 
within  the  boundaries  of  the  district,  received  water 
furnished  by  the  [134]  irrigation  district,  con- 
structed the  necessary  distribution  facilities  for  the 
distribution  of  water  upon  the  land  and  thereby 
developed  numerous  privately  owned  parcels  of  land 
within  the  district  served  entirely  by  the  facilities 
owned  and  operated  by  the  defendant  district. 
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V. 

That  in  carrying  out  and  performing  the  forego- 
ing purposes  for  which  it  was  organized  in  the 
manner  aforesaid,  the  defendant  Priest  Eapids  Irri- 
gation District  had  on  February  23,  1943,  acquired 
and  then  owned  and  held  title  to  certain  real  and 
personal  property  which,  together  with  the  value 
thereof,  was  as  follows,  or  is  described  as  follows: 

Designation  Feature  Total  Values 

A  Power  Canal $    153,200 

B  Generating  Plant — Structures  149,900 

C  Generating  Plant^ — Equipment    121,500 

D  Coj'ote  Pumping  Station — Structures 39,900 

E  Coyote  Pumping  Station — Equipment 59,270 

F  Transformers  and  Switches 30,700 

G  Transmission    Line 79,900 

H  Main  Irrigation  Canal 74,000 

I  Lateral   System 9,700 

J  Misc.  Property 1,790 

K  Future  Development  Expense 3,800 

L  Water  and  Power  Rights 337,025 

Total $1,060,685 

VI. 

That  on  February  23,  1943,  an  order  was  entered 
by  this  court  in  the  above  entitled  proceeding,  a  true 
and  correct  copy  of  which  order  is  attached  hereto 
marked  "Exhibit  A,"  and  made  a  part  hereof  and 
that  as  a  result  of  said  order  and  immediately  there- 
after, and  in  order  to  accomplished  the  purposes  for 
which  said  order  was  entered,  the  petitioner  United 
States  of  America  took  possession  of  all  the  prop- 
erty of  this  defendant  except  its  power  plant,  power 
canal  and  transmission  lines. 
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VII. 

That  possession  of  the  transmission  lines  was 
taken  on  July  30  and  August  3,  1943,  and  the  pump- 
ing plant  on  April  17,  1943,  and  possession  of  the 
power  plant  [135]  and  canal  were  taken  from  this 
defendant  on  or  about  the  1st  day  of  October  1943, 
at  12  noon. 

VIII. 

That  the  entry  of  said  order  on  February  23,  1943 
and  the  taking  possession  of  the  property  of  the 
defendant  district  rendered  the  district  wholly  in- 
capable of  carrying  out  and  performing  in  any 
degree  whatsoever  the  purposes  for  which  it  was 
organized,  and  that  because  of  the  acts  of  the  peti- 
tioner the  defendant  Priest  Rapids  Irrigation  Dis- 
trict was  compelled  to  wholly  discontinue  and  cease 
operations;  that  such  effect  upon  the  district  will 
be  permanent  and  that  because  thereof  it  will  be 
wholly  impossible  for  the  district  at  any  time  in  the 
future  to  perform  any  of  its  functions  as  an  irri- 
gation district  and  as  a  result  thereof  all  landowners 
in  the  district  have  been  wholly  deprived  of  the  uses 
and  benefits  for  which  the  defendant  district  was 
organized  and  established. 

IX. 

That  this  defendant  prior  to  February  23,  1943, 
held  the  naked  legal  title  to  the  district  property  as 
trustee  for  the  landowners  entitled  to  receive  water 
from  the  district  and  this  defendant.  Priest  Rapids 
Irrigation  District,  now  alleges  that  the  owners  of 
land  so  entitled  to  receive  water  were  then  the 
equitable  owners  of  the  district  property  and  became 
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the  legal  owners  thereof  when  the  district  was  com- 
pelled to  cease  functioning  as  such  and  are  now 
entitled  to  receive  and  to  have  distributed  to  them 
all  compensation  which  the  court  shall  award  to  the 
owners  of  the  district  assets. 

X. 

Your  petitioner  further  alleges  that  a  landowner 
or  landowners  representative  of  the  various  classes 
of  land  and  rights  in  the  district  should  be  made  a 
party  or  parties  to  this  proceeding  as  representative 
of  himself  and  of  others  similarly  situated  [136]  for 
the  purpose  of  determining  the  right  of  each  and 
every  landowner  in  the  district  as  of  February  23, 
1943,  to  share  in  the  assets  of  the  district  repre- 
sented by  the  compensation  to  be  awarded  in  this 
proceeding  as  the  same  shall  be  finally  determined  in 
tliis  action  on  the  basis  of  the  ratio  of  the  acreage 
held  by  each  landowner  to  the  total  acreage  in  the 
district  in  private  ownership  on  February  23,  1943. 

XI. 

That  tJie  sum  of  $1,060,685.00  is  the  just  compen- 
sation which  should  be  awarded  to  this  defendant  in 
this  proceeding,  and  that  an  order  should  be  entered 
herein  directing  that  upon  the  crediting  of  the 
amount  heretofore  paid  by  the  petitioner  on  the 
bonds  of  this  defendant,  the  balance  of  said  just 
compensation  should  be  paid  over  to  this  defendant 
as  trustee,  and  that  it  be  authorized  to  divide  the 
same  among  the  property  owners  as  of  February  23, 
1943,  on  the  basis  of  acreage  as  above  set  forth. 
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Wherefore,  defendant  prays  that  an  order  be 
entered  authorizing  and  directing  the  landowner 
representative  of  other  landowners  be  joined  as  a 
defendant  in  this  action  and  that  in  this  proceeding 
an  order  be  entered  directing  that  the  valuation  as 
ultimately  determined  in  this  action  be  paid  to  the 
Priest  Rapids  Irrigation  District  as  trustee  for  the 
use  and  benefit  of  all  property  owners  in  the  dis- 
trict as  of  February  32,  1943,  and  for  such  other 
and  further  relief  as  to  the  Court  may  seem  just 
and  equitable  in  the  premises. 

MOULTON    &   POWELL, 
Attorneys  for  defendant 
Priest  Rapids  Irrigation 
District. 

State  of  Washington, 
County  of  Yakima — ss. 

B.  Salvini,  being  first  duly  sworn,  on  oath  deposes 
and  says:  That  he  is  President  of  the  Board  of 
Directors  of  Priest  Rapids  Irrigation  District,  that 
he  has  read  the  foregoing  Answer,  knows  the  con- 
tents thereof,  and  the  same  is  true,  as  he  verily 
believes. 

B.  SALVINI. 
Subscribed  and  sworn  to  before  me  this  9th  day 
of  January,  1945. 

CHARLES  L.  POWELL, 

Notary  Public  in  and  for  the 
State  of  Washington, 
Residing  at  Kennewick. 
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EXHIBIT  "A" 

In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division. 

No.  128 

UNITED  STATES  OF  A:MERICA, 

Petitioner. 

vs. 


CLEMENTS  P.  ALBERTS, 


Defendant. 


ORDER  GRANTING  RIGHT  OF 
niMEDIATE  POSSESSION. 

This  matter  having  come  on  regularly  this  day 
upon  petitioner's  motion  and  affidavit  for  right  of 
immediate  possession  and  it  appearing  therefrom 
that  the  property  described  in  the  petition  for  con- 
demnation is  being  acquired  in  time  of  war  for 
military,  naval,  or  other  war  jDurposes  and  that 
immediate  possession  thereof  to  the  extent  of  the 
interest  hereinafter  described  is  required  in  order 
that  said  property  may  forthwith  be  occupied,  used 
and  improved  for  the  purpose  described  in  said 
petition  and  as  provided  in  Title  II,  Section  201  of 
the  "Second  War  Powers  Act,  1912,"  being  Public 
No.  507,  77th  Congress,  approved  March  27,  1942, 
now,  therefore,  it  is  hereby 

Ordered  that  the  right  of  immediate  possession  is 
hereby  granted  to  the  petitioner  herein,  the  United 
States  of  America,  of  the  property  hereinafter  de- 
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scribed.  It  is  further  ordered  that  when  the  names 
and  addresses  of  record  owners  and  parties  in  pos- 
session are  obtained,  notice  of  the  entry  of  this  order 
shall  be  given  to  record  owners  and  to  any  person 
who  is,  on  this  day,  actually  occupying  or  cultivating 
said  described  lands,  such  notice  to  be  given  by 
depositing  certified  copies  hereof  in  the  United 
States  registered  mail  in  envelopes  addressed  to 
each  such  person;  provided,  that  when  the  person 
so  to  be  notified  are  husband  and  wife,  one  such 
notice  addressed  jointly  to  both  shall  be  sufficient. 
Said  property  is  described  as  follows,  to-wit: 
The  fee  simple  title,  subject,  however,  to  exisiting 
easements  for  public  roads  and  highways,  for  public 
utilities,  for  railroads,  and  for  pipe  lines,  in  and  to 
the  following  described  lands,  to  wit:  [139] 

Area  "A" 

Beginning  at  the  intersection  of  the  East  line  of 
Section  31,  T.  13  N.  E.  28  E.,  with  the  Southerly  or 
right  bank  of  the  Columbia  River;  thence 

Meandering  in  a  Northwesterly  direction  along 
the  south  Bank  of  the  Columbia  River  to  its  inter- 
section with  the  North-South  center  line  of  Sec.  4' 
T.  13  N.  R.  25  E.;  thence; 

In  a  Southerly  direction  along  the  North-South 
center  line  of  Sees.  4,  9,  16,  and  21  to  the  S14 
corner  of  Sec.  21;  thence; 

East  along  the  South  line  of  Sec.  21  to  its  South- 
east corner ;  thence ; 

South  along  the  West  line  of  Sec.  27  and  34  to  the 
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Southwest  corner  of  Sec.  34;  T.  13  N.  R.  25  E.; 
thence ; 

East  along  the  North  line  of  Sec.  4,  T.  12  N.  R. 
25  E.  to  the  Northeast  corner  of  Sec.  4 ;  thence ; 

South  along  the  West  line  of  Sees.  3,  10,  15,  22,  27 
to  the  Southwest  corner  of  Sec.  27 ;  thence  ; 

East  along  the  South  line  of  Sees.  27  and  26  to 
the  Southeast  corner  of  Sec.  26 ;  thence ; 

South  along  the  West  line  of  Sec.  36  to  its  South- 
west corner;  thence ; 

East  along  the  South  line  of  Sec.  36,  T.  12  N.,  R. 

25  E.  and  Sec.  31,  T.  12  N.  R.  26  E.,  to  the  Southeast 
corner  of  Sec.  31,  thence; 

South  along  the  West  line  of  Sec.  5,  T.  11  N.  R. 

26  E.,  to  its  Southwest  corner;  thence; 

East  along  the  South  line  of  Sec.  5  and  4  to  the 
Southeast  corner  of  Sec.  4;  thence; 

South  along  the  West  line  of  Sec.  10  to  its  South- 
west corner;  thence; 

East  along  the  South  line  of  Sees.  10  and  11  to  the 
Southeast  corner  of  Sec.  11;  thence; 

North  along  the  East  line  of  Sec.  11  to  its  North- 
east corner ;  thence ; 

East  along  the  South  line  of  Sec.  1  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  1  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  31,  T.  12  N. 
R.  27  E.  to  the  Southeast  corner  of  Sec.  31 ;  thence; 

North  along  the  East  line  of  Sec.  31  to  its  North- 
east corner;  thence; 
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East  along-  the  South  line  of  Sec.  29  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  29  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  21  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  21  to  its  North- 
east corner ;  thence ; 

East  along  the  South  line  of  Sec.  15  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  15  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  11  to  its  South- 
east corner;  thence; 

North  along  the  East  line  of  Sec.  11  to  its  North- 
east corner;  thence; 

East  along  the  South  line  of  Sec.  1,  T.  12  N.  R.  27 
E.  and  Sec.  6,  T.  12  N.,  R.  28  E.,  to  the  Southeast 
corner  of  Sec.  6 ;  thence ; 

North  along  the  East  line  of  Sec.  6,  T.  12  N.,  R. 
28  E.,  and  Sec.  31,  T.  13  N.,  R.  28  E.  to  its  inter- 
section with  the  Southerly  bank  of  the  Columbia 
River  to  the  point  of  beginning. 

Said  lands  are  situate  in  Benton  County,  Wash- 
ington, and  contain  176,323  acres,  more  or  less. 

Area  ''D" 

Beginning  at  the  intersection  of  the  North  line 
of  Section  2,  Township  10  North,  Range  28  East, 
West  Meridian  with  the  Westerly  or  right  bank 
of  the  Columbia  River ;  thence  in  a  Southerly  direc- 
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tioii  meandering  along  the  right  bank  of  the  Colum- 
bia River  to  its  intersection  with  the  South  line  of 
Section  20,  Township  9  North,  Range  29  East; 
thence  West  along  the  South  line  of  Sections  20 
and  19,  Township  9  North,  Range  29  East  and 
Sections  24  and  23,  Township  9  North,  Range  28 
East  to  the  Southwest  corner  of  Section  23;  thence 
North  along  the  West  line  of  Section  23  to  its 
Northwest  corner ;  thence  West  along  the  South  line 
of  Section  15  and  16  to  the  Southwest  corner  of 
Section  16;  thence  North  along  the  West  line  of 
Sections  16,  9  and  4,  Tow^iship  9  North,  Range  28 
East,  and  Sections  33,  28,  21,  16,  9  and  4,  Township 
10  North,  Range  28  East  to  the  Northwest  corner 
of  Section  4;  thence  East  along  the  North  line  of 
Sections  4,  3  and  2  to  the  point  of  beginning. 

Said  land  contains  17,510  acres,  more  or  less,  and 
is  situate  in  Benton  County,  Washington. 

Dated  this  23rd  day  of  February,  1943. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 

Presented  by : 

HART  SNYDER, 

Special  Attorney  for  the 
Department  of  Justice. 

Filed  February  12,  1945. 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division. 

No.  128-99 

UNITED  STATES  OF  AMERICA, 

Petitioner. 

vs. 

CLEMENTS  P.  ALBERTS;  PRIEST  RAPIDS 
IRRIGATION  DISTRICT,  a  municipal  cor- 
poration of  the  State  of  Washington,  et  al., 

Defendants. 


DEMURRER  TO  ANSWER  AND  CROSS-COM- 
PLAINT OF  PRIEST  RAPIDS  IRRIGA- 
TION DISTRICT  AS  TO  PARCEL  PR-1, 
TRACT  NO.  W-2004,  PARCEL  PR-2,  PAR- 
CEL PR-3,  TRACT  NO.  6-452,  PARCEL 
PR-4,  PARCEL  PR-5. 

Comes  now  the  petitioner,  by  its  undersigned  at- 
torneys of  record,  and  demurs  to  the  answer  and 
cross-complaint  of  Priest  Rapids  Irrigation  Dis- 
trict, a  municipal  corporation  of  the  State  of  Wash- 
ington, and  this  demurrer  is  made  separately  and 
severally  as  to  each  paragraph,  matter,  and  allega- 
tion thereof,  on  the  grounds  and  for  the  reasons  as 
follows,  to-wit: 

1.  That  said  defendant  has  no  legal  capacity  to 
answer  or  sue. 
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2.  That  there  is  a  defect  of  parties  defendant. 

3.  That  said  cross-complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

BERNARD  H.  RAMSEY, 

Special  Assistant  to  the 
Attorney  General. 

FRANK  B.  REID, 

Special  Attorney, 
Department  of  Justice. 

EDWARD  M.  CONNELLY, 

United  States  Attorney. 

[Endorsed] :     Filed  April  25,  1945.  [142] 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division. 

No.  128-100 

UNITED  STATES  OF  AMERICA, 

Petitioner. 

vs. 

CLEMENTS  P.  ALBERTS;  RICHLAND  IRRI- 
GATION DISTRICT,  a  corporation  of  the 
State  of  Washington,  et  al.,  STATE  OP 
WASHINGTON,  et  al., 

Defendants. 

and 
No.  128-99 
UNITED  STATES  OF  AMERICA, 

Petitioner. 

vs. 

CLEMENTS  P.  ALBERTS;  PRIEST  RAPIDS 
IRRIGATION  DISTRICT,  a  municipal  cor- 
poration of  the  State  of  Washington,  et  al., 

Defendants. 

MEMORANDUM  OF  THE  COURT 

These  two  Irrigation  Districts  have  set  up  in  their 
answers  allegations  which  raise  the  issue  as  to  the 
right  to  compensation  for  tlie  assets  owned  by  the 
Districts.  To  each  affirmative  answer,  the  petitioner 
has  interposed  a  demurrer.  The  demurrer  in.  each 
case  is  identical. 

The  petitioner  first  contends  that  the  persons 
signing  the  answers  are  no  longer  qualified  so  to  sign 


176  United  States  of  America  vs. 

because  the  Irrigation  Districts  have  been  out  of 
business  for  three  years  and  held  no  elections. 
Assuming  arguendo  the  correctness  of  petitioner's 
contention,  this  does  not  mean  that  the  property 
owners  within  the  District  are  not  entitled  to  defend 
this  action.  It  is  agreed  by  the  counsel  that,  under 
the  Washington  Statutes  and  Decisions,  an  irriga- 
tion district  holds  legal  title  to  the  property  owned 
by  the  District,  which  title  it  holds  in  trust  for  the 
owners  of  land  within  the  District  who  have  a  bene- 
ficial interest.  The  situation  parallels  that  presented 
in  State  ex-rel  Pryor  vs.  Paul,  5  AVash.  2d  90.  In 
that  case,  the  Horse  Heaven  Irrigation  District  had 
been  dissolved  through  the  statutory  process.  It 
owned  a  considerable  amount  of  property.  The  Su- 
13reme  Court  approved  the  action  of  trial  court  in 
appointing  [143]  the  directors  of  the  District  to 
proceed  as  Trustees  for  the  creditors  and  property 
holders  of  the  District  and  account  for  the  property 
and  money  to  the  Court.  It  is  elementary  that  a 
trust  will  not  fail  for  the  lack  of  a  trustee  so  that, 
(^Yon  if  we  assume  that  the  State  Statute  controlling 
the  distribution  of  assets  upon  the  dissolution  of  an 
irrigation  district  is  deficient,  the  Court  would  have 
not  only  the  right  but  the  duty  to  appoint  a  trustee 
or  trustees  to  represent  the  beneficiaries  or  land- 
owners whose  property  has  been  taken. 

I  see  no  merit  in  petitioner's  second  contention 
that  there  is  a  defect  of  parties  defendant.  The  peti- 
tioners selected  the  parties  defendant.  This  is  the 
first  time  in  my  experience  that  I  have  heard  of  a 
plaintiff  complaining  that  the  defendants  of  its 
choice  were  not  proper. 
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The  petitioner's  third  attack  upon  the  affirmative 
answers  is  that  they  fail  to  state  facts  sufficient  to 
constitute  a  defense.  I  have  considered  all  of  the 
cases  cited  by  counsel  on  both  sides.  My  failure  to 
discuss  them  in  no  way  indicates  lack  of  considera- 
tion of  them.  The  fact,  however,  is  that  we  have 
presented  here  an  anomalous  situation  in  which  very 
little  benefit  can  be  derived  from  other  cases.  These 
irrigation  districts,  on  February  23,  1943,  owned 
certain  assets.  They  held  such  assets  in  trust  for  the 
landowners.  On  that  date,  an  order  for  immediate 
possession  of  all  the  property  of  the  Districts  and 
within  the  Districts  was  signed.  From  time  to  time 
thereafter,  declarations  of  taking  were  filed  covering 
various  tracts  within  the  Districts.  After  legal  title 
to  all  the  land  in  the  Districts  had  been  acquired  by 
the  petitioner,  the  property  involved  here  was  taken 
by  the  Government  by  filing  declarations  of  taking. 
It  seems  to  me  it  would  be  grossly  unfair,  if  these 
landowners  owned  a  beneficial  interest  in  the  Dis- 
trict property,  to  deprive  them  of  their  opportunity 
for  compensation  for  such  property  simply  because 
the  Government  chose  to  take  their  land  before  it 
took  the  legal  title  which  the  Districts  held  in  trust 
for  the  owners  of  the  land.  To  reach  such  a  conclu- 
sion would  do  violence  to  my  conception  of  the  obli- 
gation which  the  Government  owes  to  its  citizens 
whose  property  it  takes.  The  Government  had  the 
power  to  control  the  litigation.  The  landowner  was 
afforded  no  choice.  For  the  Government  to  seek  to 
exercise  its  power  to  the  [144]  substantial  disad- 
vantage of  the  landowner  is  unjust,  inequitable  and 
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improper.  I  know  that  a  legal  argument  can  be 
made  to  the  contrary.  Such  argument  can  be  but- 
tressed by  well-considered  opinions  of  the  appellate 
courts.  Viewed  as  a  whole,  however,  it  must  be  ad- 
mitted that  the  Government  never  tried  to  do  this 
before  and  that  there  is  no  case  which  covers  the 
situation  presented  here. 

The  fact  that  most  of  these  cases  involving  the 
lands  themselves  have  been  tried  should  not  prevent 
the  landowners  from  receiving  that  to  which  they 
are  entitled  out  to  the  Districts'  assets  on  the  theory 
that  a  condemnation  case  can  only  be  tried  once 
and  that,  in  these  proceedings,  the  landowners  are 
attempting  to  take  a  second  bite  at  the  apple.  The 
fact  is  that,  in  the  first  case  which  was  tried,  the 
landowner  attempted  to  assert  his  claim  to  his  pro- 
portionate share  in  the  District's  assets,  the  peti- 
tioner objected  and  I  rule  against  the  landowner. 
The  basis  of  this  ruling  was  that  in  the  trial  for  the 
purpose  of  determining  the  compensation  to  be 
paid  for  a  separate  tract,  there  was  no  room  to  try 
out  also  the  value  of  that  landowner's  proportion- 
ate share  of  the  District  assets.  He  was  not  the 
owner  of  the  legal  title  to  the  District  assets.  He  had 
no  right  to  assert  a  direct  claim  to  his  proportion- 
ate share.  Furthermore,  as  a  matter  of  procedure, 
if  I  had  permitted  each  landowner  to  assert  his 
claim  in  each  separate  trial,  it  would  have  resulted 
in  chaos  and  interminable  delay  as  a  consequence 
of  which  this  cases  never  would  have  been  com- 
pleted. Imagine  the  situation  in  each  case  of  having 
the  voluminous  testimony  as  to  the  value  of  District 
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assets  presented  to  each  separate  jury.  Further- 
more, it  would  have  resulted  in  an  absurd  situa- 
tion because  the  landowner  in  one  case  would  have 
a  jury  fixinj^  one  value  upon  the  District's  assets 
and  then  the  jury  in  the  next  case  might  place  an 
entirely  different  value  upon  the  District's  assets. 
The  awkwardness  and  the  confusion  which  would 
have  resulted  was  realized  by  counsel  on  both  sides 
and  dozens  of  cases  have  been  tried  since  with  the 
understanding  that,  at  some  time,  the  question  of 
the  right  of  the  landowners  to  their  proportionate 
share  of  the  value  of  the  District  assets  would  be 
thrashed  out. 

On  the  other  hand,  the  landowners  are  not  en- 
titled to  compensation  for  that  portion  of  the 
District  assets  which  was  valuable  only  for  irriga- 
tion [145]  purposes.  In  each  one  of  the  trials  and 
in  all  of  the  appraisals,  the  value  of  the  separate 
tracts  was  based  upon  the  proposition  that  they 
were  within  the  irrigation  district  and  had  irriga- 
tion water  available.  Verdicts  and  settlements  which 
have  been  made  in  these  cases  have  been  sub- 
stantial. They  have  been  based  upon  the  land 
valued  as  irrigated  land.  For  the  owner  of  the  lands 
now  to  receive  compensation  for  the  District  assets 
which  were  devoted  to  irrigation  puposes  would 
amount  to  double  compensation.  Furthermore,  the 
Government  has  paid  out  to  the  holders  of  the  bonds 
in  the  Priest  Rapids  Irrigation  District  $170,500.00. 
It  has  paid  out  to  the  holders  of  the  bonds  of  the 
Richland  Irrigation  District  $97,000.  Clearly  it  is 
entitled  to  offset  the  amount  thus  paid  out  against 
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any  claim  for  compensation  for  the  District  assets. 

It  seems  to  me  that  what  must  be  done  in  this 
case  is  that  the  Districts  set  up  in  their  answers 
their  contention  as  to  the  value  of  that  portion  of 
the  assets  in  each  instance  which  is  not  applicable 
to   irrigation   purposes   and  make   claim   for   that 
amount  after  giving  credit  for  the  sums  the  peti- 
tioner expended  in  the  payment  of  District  obli- 
gations. While  some  difficulty  may  be  encountered 
in   making   such   allocation,   I    am   sure   it   is   not 
insuperable.  I  had  personal  experience  in  working 
out  the  formula  for  the  allocation  as  to  power  and 
flood  control  and  navigation  on  the  Bonneville  Dam. 
I  know  that  a  similar  formula  was  worked  out  as 
between  power  and  reclamation  on  the  Grand  Coulee 
Dam.  While  I  do  not  attempt  now  to  decide  the 
question,  I  am  frank  to  say,  as  I  look  at  the  answer 
of  the  defendant  Richland  Irrigation  District,  I  do 
not  see  how  it  can  be  entitled  to  any  compensation. 
It  was  exclusively  an  irrigation  district  and  its  as- 
sets were  exclusively  used  for  irrigation  purposes. 
Any  assets  listed  which  were  not  so  used  were  more 
than  covered  by  the  $97,000  which  the  petitioner 
paid.  On  the  other  hand,  the  Priest  Rapids  District, 
according  to  its  answer,  owned  non-irrigation  assets 
valued  substantially  in  excess  of  the  amount  of  the 
bond  money  paid  on  its  behalf. 

I  will  sustain  the  demurrer  to  each  affirm.ative 
defense  granting  to  the  defendants,  however,  the 
right  to  file  a  second  amended  answer  embracing  the 
theory  heretofore  outlined  by  me.  The  prayers  in 
the  answers  should  also  include  the  request  that 
the  Court  appoint  some  person  or  persons  as  trus- 
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tees  to  [146]  liquidate  the  assets  of  the  Districts 
and  account  for  the  money  received  to  the  Court 
for  distribution  to   those  entitled  to   such  money. 
L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 

CC:  to  B.  H.  Ramsey,  Special  Assistant  to  the 
Attorney  General,  520  Miller  Building,  Yak- 
ima, Washington;  and  to  Messrs.  Moulton  & 
Powell.  Attorneys  at  Law,  Kennewick,  Wash- 
ington, this  21st  day  of  June,  1945.  ECL  Dep. 
Clerk. 

Filed  June  21,  1945. 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division. 

No.  128-99 

UNITED  STATES  OF  AMERICA, 

Petitioner. 

vs. 

CLEMENTS  P.  ALBERTS,  et  al.; 

PRIEST  RAPIDS  IRRIGATION  DISTRICT,  a 
municipal  corporation  of  the  State  of  Wash- 
ington, 

Defendants. 
ORDER  SUSTAINING  DEMURRER 
A¥-2004 

This   matter   coming    on    for   hearing   upon    the 
demurrer  of  the  petitioner  to  the  affirmative  answer 
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of  the  defendants,  and  after  hearing  said  demurrer 
and  the  argument  of  counsel  in  support  thereof, 
and  being  fully  advised  in  the  premises, 

It  is  hereby  ordered  that  the  said  demurrer  be 
and  the  same  is  hereby  sustained  and  the  defendants 
are  granted  the  right  to  file  a  second  amended 
answer  herein. 

Done  in  open  Court  this  25  day  of  June,  1945. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 

Presented  by : 

JOSEPH  L.  THOMAS, 

Special  Attorney  for  the  De- 
l^artment  of  Justice. 

Filed  June  25,  1945.  [147] 


[Title  of  District  Court  and  Cause.] 

FIRST  AMENDED  ANSWER  AND  PETITION 
FOR  PAYMENT  OF  COMPENSATION 

Comes  now  the  Priest  Rapids  Irrigation  District, 
a  municipal  corporation,  and  answering  the 
amended  petition  for  condemnation  as  to  Parcel 
Tr.  1  to  Parcel  Tr.  5,  inclusive,  admits,  denies  and 
alleges  as  follows: 

I. 

Answering  Paragraph  III  of  said  petition,  this 
defendant  denies  the  same,  and  the  whole  thereof. 
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II. 

Answering  Paragraph  IV  of  said  amended  peti- 
tion, this  defendant  denies  the  same,  and  the  whole 
thereof. 

III. 

Answering  Paragraph  V  of  said  petition,  this 
defendant   admits  the   same. 

IV. 

Answering  Paragraph  VI  of  said  petition,  this 
defendant  denies  the  same,  and  the  whole  thereof, 
and  by  reference  incorporates  herein  and  makes  a 
part  thereof,  the  petition  hereinafter  set  forth  and 
the  whole  thereof. 

And  for  further  answer  and  by  way  of  cross 
complaint  and  petition  for  payment  of  compensa- 
tion and  distribution  thereof.  Priest  Rai)ids  Irriga- 
tion District,  a  corporation,  one  of  the  defendants 
herein,  alleges:  [148] 

I. 

That  Priest  Rapids  Irrigation  District  is  and  at 
all  times  herein  mentioned  was  a  Washington  cor- 
poration, organized  and  existing  under  and  pur- 
suant to  the  laws  of  the  State  of  Washington,  par- 
ticularly the  Act  of  March  02,  1890,  entitled  "An 
Act  providing  for  the  organization  and  the  govern- 
ing of  irrigation  districts  and  the  sale  of  bonds 
arising  therefrom  and  declaring  an  emergency", 
and  also  acts  amendatory  thereof  and  supplemental 
thereto. 
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II. 

That  this  defendant  was  organized  for  the  pur- 
poses set  forth  and  declared  in  the  aforesaid  acts 
of  the  Legislature  and  has  heretofore  exercised  all 
the  powers  and  functions  given  and  granted  to 
irrigation  districts  thereby. 

III. 

That  in  carrying  out  the  purposes  for  which  it 
was  organized  and  performing  the  functions  of  an 
irrigation  district,  the  defendant  Priest  Rapids 
Irrigation  District  acquired  title  to  real  and  per- 
sonal property  and  certain  existing  irrigation  works 
and  facilities  and  constructed  other  facilities  for  the 
purpose  of  enabling  it  to  furnish  water  to  lands 
within  the  district.  That  in  addition  to  other  prop- 
erties used  exclusively  for  irrigation  purposes  this 
defendant  acquired  title  to  one  hydro-electric  power 
plant  at  Priest  Rapids  on  the  Columbia  River,  to- 
gether with  all  water  rights,  transmission  lines  and 
generating  equipment.  That  in  the  course  of  its 
operations,  assessments  were  levied  against  various 
parcels  of  land  in  the  district,  which  assessments 
were  not  paid,  and  through  foreclosure  proceedings 
pursuant  to  the  aforesaid  acts  of  the  Legislature, 
the  district  acquired  title  to  numerous  parcels  of 
land  ])reviously  held  in  private  ownership,  and  that 
the  district  continued  to  own  said  real  and  personal 
property  and  to  operate  the  district  facilities  as  an 
operating  district  until  on  or  about  the  23rd  day 
of  February,  1943.  [149] 
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IV. 

That  prior  to  said  date,  to-wit,  February  23, 
1943,  numerous  persons  had  acquired  title  to  real 
property  within  the  boundaries  of  the  district,  re- 
ceived water  furnished  by  the  irrigation  district, 
constructed  the  necessary  distribution  facilities  for 
the  distribution  of  water  upon  the  land  and  thereby 
developed  numerous  privately  owned  parcels  of 
land  within  the  district  served  entirely  by  the  facil- 
ities owned  and  operated  by  the  defendant  district. 

V. 

That  in  carrying  out  and  performing  the  fore- 
gomg  purposes  this  defendant,  Priest  Rapids  Irri- 
gation District,  on  February  23,  1943,  had  acquired 
title  to  certain  property  not  used  exclusively  in 
the  delivery  of  irrigation  water  to  property  within 
the  district.  That  said  properties  and  the  values 
thereof  as  of  the  date  possession  was  taken  from 
this  defendant  are  as  follows: 

Designation                Feature  Values 

A  Power  Canal $153,200.00 

B  Generating  Plant— Structures  149,900.00 

C  Generating  Plant— Equipment    121,500.00 

D  Transformers  and  Switches 30,700.00 

E  Transmission  Lines 79,900.00 

F  Miscellaneous  Property 1,790.00 

G  Future  Development  Expense 3,800.00 

H  Water  and  Power  Rights 307,025.00 


Total $847,815.00 
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VI. 

That  on  February  23,  1943,  an  order  was  entered 
by  this  Court  in  the  above  entitled  proceeding,  a 
true  and  correct  copy  of  which  order  is  attached 
to  this  defendant's  original  answer  marked  "Ex- 
hibit A",  and  made  a  part  hereof,  and  that  as  a 
result  of  said  order  and  immediately  thereafter, 
and  in  order  to  accomplish  the  purposes  for  which 
said  order  was  entered,  the  petitioner,  United  States 
of  America,  took  possession  of  all  the  property  of 
this  defendant  except  its  power  plant,  power  canal 
and  transmission  lines.  [150] 

VII. 

That  possession  of  the  transmission  lines,  power 
plant  and  canal  were  taken  from  this  defendant  on 
or  about  the  1st  day  of  October,  1943,  at  12  noon. 

VIII. 

That  the  entry  of  said  order  on  Febniaiy  23,  1943, 
and  the  taking  possession  of  the  property  of  the 
defendant  district  rendered  the  district  wholly  in- 
capable of  carrying  out  and  jDcrforming  in  any 
degree  whatsoever  the  purposes  for  which  it  was 
organized,  and  that  because  of  the  acts  of  the  peti- 
tioner the  defendant  Priest  Rapids  Irrigation 
District  was  compelled  to  wholly  discontinue  and 
cease  operations;  that  such  effect  upon  the  district 
will  be  permanent  and  that  because  thereof  it  will  be 
wholly  impossible  for  the  district  at  any  time  in  the 
future  to  perform  any  of  its  functions  as  an  irriga- 
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tion  district,  and  as  a  result  thereof  all  landowners 
in  the  district  have  been  wholly  deprived  of  the  uses 
and  benefits  for  which  the  defendant  district  was 
organized  and  established  and  of  their  interest  in 
the  property  of  the  district. 

IX. 

That  this  defendant  prior  to  February  23,  1943, 
held  the  naked  legal  title  to  all  the  district  property 
as  trustee  for  the  landowners  entitled  to  receive 
water  from  the  district  and  this  defendant,  Priest 
Rapids  Irrigation  District,  now  alleges  that  the 
owners  of  land  within  the  district  were  the  equitable 
owners  of  all  the  district  property  when  the  district 
was  compelled  to  cease  functioning  as  such,  and  are 
now  entitled  to  receive  and  to  have  distributed  to 
them  all  compensation  which  shall  be  awarded  as 
just  compensation  for  the  taking  of  the  district 
assets. 

X. 

That  this  defendant  is  duly  organized  and  existing 
irrigation  district  under  the  laws  of  the  State  of 
Washington,  and  its  affairs  are  administered  by  B. 
Salvini  and  J.  H.  Evett  as  duly  elected  and  qualified 
directors,  and  R.  S.  Reierson  as  its  duly  appointed 
and  qualified  secretary.  That  they  are  charged 
under  the  law  with  accounting  for  all  monies  re- 
ceived as  such  officers,  [151]  and  paying  the  same  to 
the  County  Treasurer  of  Benton  County.  That  the 
values  of  the  assets  above  described  should  be  deter- 
mined by  a  trial  before  a  jury  and  just  compensa- 
tion for  the  taking  of  the  same  thereby  determined 


188  United  States  of  America  vs. 

and  that  payment  thereof  should  be  made  to  Priest 
Rapids  Irrigation  District  through  the  County 
Treasurer  of  Benton  County,  Washington.  That 
when  said  payment  is  made  the  defendant  may  then 
pay  the  assets  to  the  persons  entitled  thereto  in 
liquidation  proceedings  instituted  in  the  Superior 
Court  of  the  State  of  Washington.  That  this  de- 
fendant alleges  that  the  persons  entitled  to  said 
assets  are  the  legal  owners  of  the  real  property 
within  the  district  as  of  February  23,  1943. 

XI. 

That  in  the  alternative  and  only  in  the  event  this 
court  should  deny  the  right  of  the  Priest  Rapids 
Irrigation  District  to  collect  the  just  compensation 
for  the  property  above  described,  then  the  Court 
should  appoint  B.  Salvini,  J.  H.  Evett  and  R.  S. 
Reierson  as  trustees  to  liquidate  the  assets  of  the 
district,  to  have  the  just  compensation  determined 
for  the  taking  of  the  assets  of  the  district  and  to 
collect  the  same  and  pay  and  distribute  the  assets  to 
the  persons  who  were  landowners  on  February  23, 
1943,  on  the  basis  of  the  ratio  of  the  acreage  held  by 
each  landowner  to  the  total  acreage  in  private 
ownership  on  said  last  named  date. 

XII. 

That  $847,815.00  is  the  fair  value  and  the  just 
compensation  which  should  be  awarded  to  this  de- 
fendant in  this  proceeding  for  the  taking  of  the 
items  of  property  from  the  defendant  above  de- 
scribed. 
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And  for  further  answer  and  by  way  of  Second 
cause  of  action  to  its  cross-complaint  and  petition 
for  payment  of  compensation,  this  defendant 
alleges :  [152] 

I. 

This  defendant  repeats  the  allegations  of  para- 
graphs I  to  XII,  inclusive,  of  its  first  cause  of  action 
and  makes  them  a  part  hereof  the  same  as  is  set 
forth  at  length  herein. 

II. 

That  in  addition  to  the  items  of  property  not  used 
exclusively  for  irrigation  purposes  and  described  in 
paragraph  V  of  the  first  cause  of  action  in  this  com- 
plaint and  petition  for  compensation,  this  defendant 
on  February  23,  1943,  owned  the  following  described 
assets  used  in  the  operation  of  its  irrigation  system : 

(a)  Coyote  Pumping  station  structure $  39,900.00 

(b)  Coyote  Pumping  station  equipment 59,270.00 

(c)  Main  irrigation  system 74,000.00 

(d)  Lateral  system 9,700.00 

Total $182,870.00 

III. 

That  heretofore  the  petitioner,  United  States  of 
America,  has  paid  and  discharged  the  bonded  in- 
debtedness of  this  defendant  in  the  sum  of  $170,- 
500.00.  That  said  bonded  indebtedness  was  a  lien  on 
the  irrigation  assets  last  above  described,  which  lien 
is  created  b}^  statute  and  that  the  said  irrigation 
assets  should  be  valued  in  this  proceeding  and  the 
value  thereof  otf-set  against  the  bonded  indebtedness 


190  United  States  of  America  vs. 

heretofore  paid  by  the  said  petitioner  and  the  bal- 
ance thereof  distributed  to  the  legal  owners  of  the 
real  property  in  the  district  as  of  February  23,  1943. 

Wherefore,  this  defendant  prays: 

(a)  That  the  just  compensation  for  the  taking  of 
the  property  of  this  defendant  be  determined  before 
a  jury  and  that  the  amount  awarded  be  paid  to  this 
defendant  to  be  distributed  by  it  pursuant  to  liqui- 
dation ]3roceedings  in  the  State  Court,  or 

(b)  In  the  alternative,  and  only  in  the  event  the 
right  of  this  defendant  to  receive  such  award  should 
be  denied,  that  B.  Salvini,  J.  H.  Evett  and  R.  S. 
Reierson  be  appointed  trustees  to  conduct  these  pro- 
ceedings to  determine  just  compensation,  to  liqui- 
date the  assets  of  said  district  and  to  iDay  and  dis- 
tribute the  same  to  the  landow^ners  as  of  February 
23,  1943,  under  the  supervision  of  the  Court. 

(c)  For  such  other  and  further  relief  as  the 
Court  shall  deem  just  and  equitable. 

MOULTON  &  POWELL, 

Attorneys  for  Defendant 
Priest  Rapids  Irrigation 
District.  [154] 

State  of  Washington, 
County  of  Yakima — ss. 

R.  S.  Reierson,  being  first  dtily  sworn,  on  oath 
deposes  and  says :  That  he  is  secretary  of  the  Board 
of  Directors  of  Priest  Rapids  Irrigation  District, 
that  he  has  read  the  foregoing  First  Amended  An- 
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swer  and  Petition  for  Payment  of  Compensation, 
knows  the  contents  thereof,  and  the  same  is  true,  as 
he  verily  believes. 

/s/  R.  S.  REIERSON. 

Subscribed  and  sworn  to  before  me  this  4th  day 
of  Sept.  1945. 

/s/  H.  L.  TAYLOR, 

Notary  Public  in  and  for  the 
State  of  Washington,  Re- 
siding at  Yakima,  Wash. 

Filed:  Sept.  21,  1945.  [153] 


[Title  of  District  Court  and  Cause.] 

DEMURRER  TO  AMENDED  ANSWER  AND 
PETITION  OF  PRIEST  RAPIDS  IRRIGA- 
TION DISTRICT  AS  TO  PARCEL  PR-1, 
TRACT  NO.  W-2004,  PARCEL  PR-2,  PAR- 
CEL PR-3,  TRACT  NO.  G-452,  PARCEL 
PR-4,  PARCEL  PR-5. 

Comes  now  the  petitioner,  by  its  undersigned  at- 
torneys or  record,  and  demurs  to  the  answer  and 
cross-complaint  of  Priest  Rapids  Irrigation  Dis- 
trict, a  mmiicipal  corporation  of  the  State  of  Wash- 
ington, and  this  demurrer  is  made  separately  and 
severally  as  to  each  paragraph,  matter,  and  allega- 
tion thereof,  on  the  grounds  and  for  the  reason  as 
follows,  to-wit: 

1.  That  said  defendant  has  no  legal  capacity  to 
answer  or  sue. 

2.  That  there  is  a  defect  of  parties  defendant. 
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3.  That  said  cross-complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

4.  That  a  demurrer  has  heretofore  heen  sustained 
in  the  above  entitled  proceeding  to  the  answer  and 
cross-complaint  of  the  Priest  Rapids  Irrigation 
District,  and  that  the  amended  answer  alleges  no 
new  matters  or  things  which  would  entitle  it  to  the 
relief  prayed  for  under  the  ruling  of  the  Court  on 
the  demurrer  to  the  answer  and  cross-complaint. 

BERNARD  H.  RAMSEY, 
Special  Assistant  to  the 
Attorney  General. 
ERNEST  FALK, 
Special  Attorney, 

Department  of  Justice. 
EDWARD  M.  CONNELLY, 
United  States  Attorney. 
Filed:  Oct.  24,  1945.  [156] 


[Title  of  District  Court  and  Cause.] 

PETITIONER'S  POINTS  AND  AUTHORITIES 
UPON  DEMURRER  TO  AMENDED  AN- 
SWER AND  PETITION  OF  PRIEST  RAP- 
IDS IRRIGATION  DISTRICT  AS  TO  PAR- 
CEL PR-1,  TRACT  NO.  W-2004,  PARCEL 
PR-2,  PARCEL  PR-3,  TRACT  NO.  G-452, 
PARCEL  PR-4,  PARCEL  PR-5. 

I. 

That  the  defendant.  Priest  Rapids  Irrigation  Dis- 
trict, has  no  legal  capacity  to  answer  or  sue : 
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Points  and  Authorities 

The  last  legally  elected  and  qualified  board  of 
directors  of  said  district,  consisting  of  B.  Salvini, 
R.  S.  Reierson  and  J.  H.  Evett,  are  neither  de  jure 
nor  de  facto  officers  of  said  district.  Section  R-7421, 
P-3200  Washington  Statute  provides  that  following 
the  organization  election,  an  irrigation  district  shall 
hold  an  annual  election  on  the  second  Tuesday  of 
December  for  the  purpose  of  electing  a  director,  or 
directors  where  the  board  consists  of  more  than 
three  members,  and  that  the  term  of  each  director 
shall  be  for  the  term  of  three  years  from  and  after 
the  first  Tuesday  of  January  next  succeeding  his 
election.  Said  section  further  provides  that  in  case 
of  any  vacancy  occurring  in  the  office  of  a  director, 
such  vacancy  shall  be  filled  by  appointment  by  the 
board  of  county  commissioners  of  the  county  in 
which  the  proceeding  for  the  organization  of  the 
district  were  had.  No  elections  have  been  held 
within  the  district  since  1942  and  that  term  for 
which  B.  Salvini  was  elected  in  1942  expired  in  Jan- 
uary, 1945 ;  that  R.  S.  Reierson  resigned  as  director 
of  said  district  in  February,  1944,  and  since  said 
date  has  acted  as  the  secretary  of  said  district ;  that 
J.  H.  Evett  was  appointed  in  1942  to  fill  out  the 
unexpired  [157]  portion  of  Director  Frank  Clark's 
term  and  that  this  term  has  long  since  expired. 

Said  section  does  not  provide  that  the  duly  elected 
and  qualified  members  of  the  board  of  directors  shall 
continue  to  hold  office  until  their  successors  are 
elected  and  qualified  save  in  organization  elections 
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and  in  the  case  of  api3ointment  made  by  the  board  of 
county  commissioners  to  fill  a  vacancy  pending  an 
election.  On  the  other  hand,  the  section  does  ex- 
pressly provide  as  follows : 

"In  case  of  any  vacancy  occurring  in  the 
office  of  director,  such  vacancy  shall  be  filled  by 
appointment  by  the  board  of  county  commis- 
sioners  " 

That  it  was  the  intent  of  the  legislature  that  a 
duly  elected  member  of  the  board  shall  not  continue 
in  office  beyond  his  term  time  is  evidenced  by  the 
following  language  appearing  in  said  section : 

"The  failure  on  the  part  of  any  irrigation 
district  in  this  State  heretofore  or  hereafter  to 
hold  one  or  more  annual  elections  for  selection 
of  officers  or  otherwise  to  provide  officers  for 
the  district  shall  not  for  that  reason  dissolve, 
the  district  or  impair  its  powers  where  later 
officers  for  said  district  shall  be  appointed  or 
elected  and  shall  qualify  as  such  and  shall  exer- 
cise and  duties  of  their  respective  offices  in  the 
manner  provided  by  law " 

It  is  a  well-known  rule  of  statutory  construction 
that  by  expressly  enumerating  the  method  or  man- 
ner of  accomplishing  a  certain  result,  all  other 
means  or  methods  are  by  inference  excluded.  Ex- 
pressio  unius  est  exclusio  alterius,  applies. 

Further,  these  men,  and  none  of  them,  could  in 
any  event  be  de  facto  officers  of  the  district  because 
they  lack  the  primary  qualifications  for  holding  any 
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district  office.  Section  R-7421,  P-3200  provides  that 
the  qualifications  of  the  directors  of  an  irrigation 
district  shall  be  the  same  as  the  qualifications  of  the 
electors  of  the  district,  and  Section  R-7420,  P-3199 
further  provides  that  at  all  times  the  majority  of 
the  board  of  directors  shall  be  residents  of  the 
county  or  counties  within  which  the  district  is  sit- 
uated. Section  R-7420,  P-3199  fixes  the  qualifica- 
tions of  an  elector  as  follows : 

"Any  person  of  the  age  of  twenty-one  years 
being  a  citizen  of  the  United  States  and  a  resi- 
dent of  the  State  of  Washington,  who  holds 
title  to  land  or  evidence  of  title  to  land  em- 
braced within  the  boundaries  of  any  irrigation 
district  or  proposed  irrigation  district,  in  the 
case  of  an  election  for  organization  thereof, 
shall  be  entitled  to  vote  at  any  election  held 
therein."  [158] 

It  appears,  therefore,  that  in  order  to  be  an  officer 
of  an  irrigation  district,  one  must  own  land  within 
the  district,  and  the  majority  of  the  board  of  direc- 
tors must  be  resident  within  the  county  in  which  the 
district  is  situated.  Neither  Mr.  Salvini  nor  Mr. 
Evett  own  a  single  foot  of  land  in  the  Priest  Rapids 
Irrigation  District.  Mr.  Salvini  is  a  resident  of 
Yakima  County  whereas  the  Priest  Rapids  Irriga- 
tion District  it  situated  in  Benton  County.  The  fol- 
lowing rule  is  laid  down  in  Corpus  Juris,  Page  1313, 
Section  892: 

"The  officers  of  an  irrigation  district  are 
public  officers  although  they  are  not  necessarily 
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State  officers  and  they  must  possess  the  statu- 
tory qualifications  such  as  residence  or  owner- 
ship of  property  in  the  district,  etc. ' ' 

We  tind  that  at  the  time  the  answer  and  cross- 
complaint  of  the  district  was  filed  in  this  case,  that 
the  district  was  attempting  to  act  by  and  through 
B.  Salvini  and  J.  H.  Evett,  representing  themselves 
as  the  board  of  directors  of  said  district  and  that  no 
member  of  the  so-called  board  of  directors  at  said 
time  owned  a  single  foot  of  land  within  the  district 
and  that  two-thirds  of  said  board  were  not  residents 
of  Benton  County,  in  which  the  district  is  situated. 
It  follows  that  these  men  were  neither  de  jure  nor 
de  facto  officers  of  the  district  and  could  not  at  said 
time,  now  now,  act  for  and  on  behalf  of  said  dis- 
trict. The  district  was  at  the  time  the  answer  and 
cross-complaint  was  filed  and  is  now  without  a 
legally  constituted  board  of  directors  and  has  no 
legal  capacity  to  answer  or  sue. 

II. 

That  there  is  a  defect  of  parties  defendant : 
Points  and  Authorities 

As  has  already  been  pointed  out  under  Paragraph 
I  above,  the  Priest  Rapids  Irrigation  District,  since 
it  has  no  duly  constituted  board  of  directors  by  and 
through  which  it  may  act,  is  without  legal  capacity 
to  answer  or  sue. 

Further,  it  appears  that  said  district  through  its 
answer  and  cross-complaint  is  appearing  solely  on 
behalf  of  the  former  owners  of  lands  within  the 
district.   No  former  owner  appears  in  this  proceed- 
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ing.  The  answer  and  cross-eomplaint  alleges  that 
the  district  never  held  any  interest  to  the  district 
property  save  the  naked  legal  title  and  that  it  no 
longer  holds  the  legal  title.  [159] 

The  district  alleges  that  it  is  appearing  solely  on 
behalf  and  for  the  benefit  of  persons  who  own  no 
lands  within  the  district.  Even  if  the  district  was 
appearing  by  and  through  a  properly  constituted 
board  of  directors,  it  is  without  statutory  or  any 
authority  to  appear  on  behalf  of  strangers  to  the 
district  and  against  the  owner  of  the  lands  within 
the  district.  The  trusteeship  imposed  upon  the 
district  is  for  the  sole  benefit  of  the  lands  within  the 
district  and  the  owners  thereof.  A  review  of  the 
record  establishes  that  the  petitioner  is  the  sole 
owner  of  all  lands  within  the  district.  The  peti- 
tioner, United  States  of  America,  between  February 
23,  1943,  and  March  4,  1944,  acquired  all  of  the  pri- 
vately-owned lands  within  the  district  and  thereby 
as  sole  owner  of  such  lands  became  the  sole  bene- 
ficiary of  the  trust  imposed  upon  the  district.  There- 
after, on  May  12,  1944,  the  petitioner  acquired  the 
legal  title  to  all  properties  to  which  legal  title  was 
held  by  the  district  by  the  filing  of  a  declaration  of 
taking.  There  was  deposited  in  Court  simultane- 
ously therewith  a  sufficient  sum  of  money  to  pay  all 
of  the  obligations  of  said  district  and  to  relieve  said 
properties  of  all  liens  created  by  said  obligations. 
The  district  has  no  right  to  appear  on  behalf  of  and 
for  the  sole  benefit  of  such  prior  owners  of  lands 
within  the  district  as  it  may  elect  to  I'epresent. 

In  Re  Horse  Heaven  Iirigation  District  11, 
Washington  2d,  Page  218 


198  United  States  of  America  vs. 

As  a  matter  of  fact,  there  are  no  parties  defendant 
appearing  through  the  answer  and  cross-complaint 
herein. 

III. 

That  said  cross-complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  or  cross-com- 
plaint : 

Points  and  Authorities 

It  appears  from  the  files  and  records  in  Civil  No. 
128,  United  States  vs.  Alberts,  and  in  Civil  Nos. 
155,  152,  160  and  136,  as  well  as  in  the  allegations  of 
the  answer  and  cross-complaint  herein,  that  the  peti- 
tioner, United  States  of  America,  did  acquire  fee 
title  to  all  lands  within  the  irrigation  district  and 
thereby  became  the  sole  beneficiary  as  to  all  proper- 
ties and  facilities  of  the  district  subject  only  to  the 
outstanding  lien  of  the  bonds  and  [160]  other  in- 
debtedness of  said  district,  leaving  in  the  district  as 
trustee  for  the  sole  use  and  benefit  of  the  petitioner. 
United  States  of  America,  as  the  owner  of  the  lands, 
the  naked  legal  title  to  the  district  facilities  and 
properties.  That,  thereafter,  the  petitioner,  United 
States  of  America,  acquired  the  naked  legal  title 
from  the  district  and  paid  all  bonded  and  other 
indebtedness  of  the  district  constituting  a  lien  upon 
said  properties.  It  is  a  well-established  principal  of 
law  that: 

"The  estate  of  a  trustee  ceases  to  exist  when 
the  purposes  of  creation  of  a  trust  are  satis- 
fied." 
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Standard  Oil  Company  vs.  Mehrtens  118  So., 
Page  216 ;  Smith  vs.  Massachusetts  Mutual 
Life  Insurance  Company  156  So.,  Page 
498;  95  A.L.R.,  Page  508;  Zelly  vs.  Zelly 
136  Atlantic,  Page  738. 

Or,  to  use  the  language  found  in  Brooklyn  Trust 
Company  vs.  Lester  267  N.Y.S.,  Page  287. 

^'Powers  in  trust  expire  when  the  object  of 
their  creation  fail  or  become  impossible  or  unat- 
tainable. ' ' 

The  rule  is  stated  in  Guarantee  Trust  Company  of 
New  York  vs.  Cutting  225  N.Y.S.,  Page  407,  as  fol- 
lows: 

"Trust  terminates  when  beneficiary  acquires 

present  right  to   corpus  as  well   as  to   entire 

income." 

The  trusteeship  of  the  district  has  terminated  with 
the  acquisition  by  the  beneficiary,  the  United  States 
of  America,  or  the  corpus.  The  purposes  of  the  trust 
have  been  fully  satisfied.  The  object  of  the  powers  of 
the  trust  have  become  impossible  and  unattainable. 
The  district,  admittedly,  never  held  anything  other 
than  the  naked  legal  title  for  the  use  and  benefit  of 
the  owners  of  the  land  (the  United  States  of  Amer- 
ica.) The  acquisition  of  this  naked  legal  title  by 
the  beneficiary  certainly  does  not  predicate  a  suit 
by  the  trustee  to  recover  from  the  beneficiary  for 
the  benefit  of  third  parties  the  value  of  the  trust 
properties.   The  full  beneficial  use  of  those  proper- 
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ties  was  already  vested  in  the  Government.  The 
naked  title  was  entirely  without  value  in  that  it  was 
without  financial  worth  to  the  trustee  and  imposed 
upon  the  trustee  certain  continuing  duties.  Trustee- 
ship had  terminated  by  law.  I  know  of  no  case 
where  a  trustee  holding  nothing  but  the  naked  legal 
title  without  any  beneficial  interest  has  ever  been 
permitted  to  litigate  with  a  beneficiary  over  the 
value  of  such  naked  legal  title  upon  termination  of 
the  trusteeship.  Such  [161]  procedure  would  be 
abhorrent  to  the  entire  theory  of  trusts.  As  has 
already  been  pointed  out  under  Paragraph  II  above, 
the  district  does  not  seek  here  to  litigate  the  value 
of  the  trust  properties  for  its  own  benefit,  but  at- 
tempts to  appear  through  the  answer  and  cross- 
complaint  on  behalf  of  certain  one-time  owners  of 
land  within  the  district  presumably  upon  the  theory 
that  these  strangers  to  the  trust  are  entitled  to  re- 
cover from  the  beneficiary  of  the  trust  the  value  of 
the  district  properties.  No  cause  of  action  or  suit 
is  staged  under  the  cross-complaint.  The  district  is 
without  legal  capacity  to  sue.  The  suit  is  not  ac- 
tually a  suit  by  the  district  at  all,  but  is  an  attempt 
on  the  part  of  the  district  to  appear  on  behalf  of 
strangers  to  the  trust.  The  district,  as  trustee,  can- 
not in  any  event  litigate  with  the  beneficiary  the 
value  of  properties  in  which  the  full  beneficial  use 
is  already  vested  in  the  beneficiary  simply  because 
that  by  reason  of  the  failure  of  the  trust  the  trustee 
has  been  divested  of  the  naked  legal  title  and  that 
title  has  been  vested  in  the  beneficiary. 
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IV. 

That  a  demurrer  has  heretofore  been  sustained  in 
the  above  entitled  proceedine:  to  the  answer  and 
eross-eomplaint  of  the  Priest  Rapids  Irrigation 
District,  and  that  the  amended  answer  alleges  no 
new  matters  or  things  which  would  entitle  it  to  the 
relief  prayed  for  under  the  ruling  of  the  Court  on 
the  demurrer  to  the  answer  and  cross-complaint. 

Points  and  Authorities 

The  Priest  Rapids  Irrigation  District,  by  its 
amended  answer  and  petition  under  Paragraph  5 
thereof,  sets  out  what  it  designates  as  property  not 
used  exclusively  in  the  delivery  of  irrigation  water 
to  property  within  the  district,  and  then  proceeds  to 
list  as  such  property  the  pov^^er  canal,  the  generating 
plant  structures,  the  generating  plant  equipment, 
the  transformers,  the  switches,  the  transmission 
lines,  and  water  and  iDower  rights,  setting  forth  the 
value  of  these  properties  as  in  excess  of  $800,000. 
The  Priest  Rapids  Irrigation  District  is  a  pump 
irrigation  district,  all  water  for  the  irrigation  of  the 
12,000  acres  within  the  boundaries  of  the  Priest 
Rapids  Irrigation  District  is  raised  to  the  level  of 
the  main  canals  of  the  district  by  the  pumping  facili- 
ties of  the  district  located  at  Coyote  Rapids.  These 
pumps  are  driven  by  [162]  electricity.  This  electric- 
ity is  generated  in  the  power  i)lant  belonging  to  the 
district  through  the  power  generating  facilities 
therein  installed.  The  electricitj^  is  carried  to  the 
pumps  through  the  transmission  lines  of  the  district 
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where  it  is  utilized  to  pump  the  water  from  the  Co- 
lumbia River  to  the  main  canals  of  the  district  by 
which  it  is  distributed  to  the  lands  within  the  dis- 
trict. It  must  be  obvious  that  without  the  utilization 
of  the  power  canal  for  the  diversion  of  water,  the 
generating  plant  with  its  equipment,  transformers, 
switches,  and  transmission  lines,  that  the  Priest 
Rapids  Irrigation  District  could  not  operate  at  all, 
and  could  not  deliver  water  to  the  lands  within  its 
boundaries  lying  above  the  level  of  the  Columbia 
River.  So,  too,  with  the  water  and  power  rights 
listed.  All  of  its  water,  other  than  that  used  for  the 
generation  of  power,  is  appurtenant  to  the  lands 
within  the  district,  and  is  required  for  the  irrigation 
of  those  lands.  The  water  used  for  the  generation 
of  power  makes  it  possible  to  develop  the  power  by 
means  of  which  the  water  for  irrigation  is  lifted 
from  the  Columbia  River.  The  district,  under  its 
answer,  is  again  attempting  to  do  what  the  district 
attempted  to  do  imder  its  first  answer,  as  pointed 
out  by  Judge  Schwellenbach,  "Receive  compensa- 
tion for  the  district  assets  which  were  devoted  to 
irrigation  purposes,"  and  as  Judge  Schwellenbach 
further  pointed  out,  "This  would  amount  to  double 
compensation."  It  is  plain,  I  think,  that  the  district 
has  not  attempted  to  follow  the  procedure  suggested 
by  Judge  Schwellenbach,  that  is,  set  out  that  portion 
of  the  assets  which  is  not  applicable  to  irrigation 
purposes,  and  make  claim  for  that  sum  less  the  sum 
expended  by  the  Government  in  retiring  the  district 
obligations,  to-wit:  $170,500.  On  the  other  hand, 
they  have  attempted  to  do  by  indirection  what  they 
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have  been  specifically  warned  they  could  not  do  di- 
rectly: Claim  compensation  for  assets  devoted  to 
irrigation  purposes.  The  answer  and  petition  is  a 
bare-faced  attempt  to  collect  from  the  Government 
double  compensation. 

The  procedure  in  this  case  was  plainly  set  forth 
Judge  Schwellenbach  in  his  opinion  sustaining  the 
demurrer  of  the  Government  to  the  amended  answer 
and  petition  of  the  Priest  Rapids  Irrigation  Dis- 
trict. Attention  is  called  to  the  following  portion  of 
that  opinion:  [163] 

"On  the  other  hand,  the  landowners  are  not 
entitled  to  compensation  for  that  portion  of  the 
District  assets  which  was  valuable  only  for  irri- 
gation purposes.  In  each  one  of  the  trials  and 
in  all  of  the  appraisals,  the  value  of  the  sepa- 
rate tracts  was  based  upon  the  proposition, that 
they  were  within  the  irrigation  district  and  had 
irrigation  water  available.  Verdicts  and  settle- 
ments which  have  been  made  in  these  cases  have 
been  substantial.  They  have  been  based  upon 
the  land  valued  as  irrigated  land.  For  the  own- 
ers of  those  lands  now  to  receive  compensation 
for  the  District  assets  which  were  devoted  to 
irrigation  purposes  would  amoiint  to  double 
compensation.  Furthermore,  the  Government 
has  paid  out  to  the  holders  of  the  bonds  in  the 
Priest  Rapids  Irrigation  District  $170,500.  It 
has  paid  out  to  the  holders  of  the  bonds  of  the 
Richland  Irrgiation  District  $97,000.  Clearly 
it  is  entitled  to  oifset  the  amount  thus  paid  out 
against  any  claim  for  compensation  for  the  Dis- 
trict assets. 
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''It  seems  to  me  that  what  must  be  done  in 
this  case  is  that  the  Districts  set  up  in  their  an- 
swers their  contention  as  to  the  value  of  that 
portion  of  the  assets  in  each  instance  which  is 
not  applicable  to  irrigation  purposes  and  make 
claim  for  that  amount  after  giving  credit  for 
the  sums  the  petitioner  expended  in  the  pay- 
ment of  District  obligations.  While  some  diffi- 
culty may  be  encountered  in  making  such  allo- 
cation, I  am  sure  it  is  not  insuperable.  I  had 
personal  experience  in  working  out  the  formula 
for  the  allocation  as  to  power  and  flood  control 
and  navigation  on  the  Bonneville  Dam.  I  know 
that  a  similar  formula  was  worked  out  as  be- 
tween power  and  reclamation  in  the  Grand 
Coulee  Dam." 

It  is  plainly  evident,  I  think,  that  the  district  has 
elected  to  disregard  the  plain  direction  of  the  Court, 
and  instead  of  setting  out  and  claiming  compensa- 
tion for  those  assets  which  have  no  use  in  connec- 
tion with  irrigation,  they  have  elected  instead  to  list 
and  claim  compensation  for  assets  primarily  de- 
signed, acquired  and  utilized  for  irrigation  by  list- 
ing them  as  assets  not  used  exclusively  for  irriga- 
tion.   It  is  too  plain  to  require  argument  that  the 
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district  is  again  attempting  to  claim  clonble  compen- 
sation for  its  assets  in  this  proceeding. 
Respectively  submitted : 

BERNARD  H.  RAMSEY, 
Special  Assistant  to  the 
Attorney  General. 
EARNEST  FALK, 
Special  Attorney, 

Department  of  Justice. 
EDWARD  M.  CONNELLY, 
United  States  Attorney, 
Filed:  Oct.  24,  1945.  [164] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division. 

No.  128-99 

UNITED  STATES  OF  AMERICA, 

Petitioner. 

vs. 

CLEMENTS  P.  ALBERTS,  et  al.,  and  PRIEST 
RAPIDS  IRRIGATION  DISTRICT, 

Defendants. 

C.  I.  WRIGHT  and  MAMIE  WRIGHT,  husband 
and  wife, 

Interveners. 

MOTION  FOR  LEAVE  TO  INTERVENE 
Come  now,  C.  I.  Wright  and  Mamie  Wright,  and 
move  the  Court  for  an  order  authorizing  and  per- 


206  United  States  of  America  vs. 

mitting  them  to  file  the  attached  Complaint  in  Inter- 
vention in  the  above  entitled  action,  and  directing 
the  nature  of  the  process  to  be  served  on  the  peti- 
tioner herein. 

This  motion  is  based  upon  the  records  and  files 
herein  and  the  Complaint  in  Intervention  attached 
hereto. 

MOULTON  &  POWELL, 
/s/  J.  K.  CHEADLE, 

Attorneys  for  Interveners. 


[Title  of  District  Court  and  Cause.] 

COMPLAINT  IN  INTERVENTION 

Come  now,  C.  I.  Wright  and  Mamie  Wright,  hus- 
band and  wife,  and  by  leave  of  the  court,  file  this 
their  complaint  in  intervention  herein,  and  for  cause 
of  intervention  allege : 

I. 

That  the  interveners  were  on  and  prior  to  Febru- 
ary 23,  1943,  the  owners  of  the  following  described 
real  property,  to- wit : 

Southeast  quarter  of  Southwest  quarter  of 
Southeast  quarter,  Section  twenty-five  (25), 
Township  fourteen  (14)  North,  Range  twenty- 
six  (26),  East,  Willamette  Meridian,  containing 
10  acres. 

XL 
That  said  property  was  located  within  the  Priest 
Rapids  Irrigation  District,  subject  to  assessments 
for  said  district,  received  its  irrigation  water  from 
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said  irrigation  divstrict,  and  said  property  and  the 
interveners,  as  owners  of  said  property,  were  en- 
titled to  each  and  all  of  the  benefits,  as  well  as  the 
burdens,  of  the  laws  of  the  State  of  Washington  per- 
taining to  irrigation  districts  under  which  the  Priest 
Rapids  Irrigation  District  was  organized  and 
operated. 

III. 
That  the  Priest  Rapids  Irrigation  District  did  on 
February  23,  1943,  have  within  its  boundaries  a 
total  of  15,891.93  acres  of  land,  of  which  5,731.97 
acres  were  owned  by  so-called  private  landowners 
such  as  interveners ;  that  the  balance  was  owned  by 
said  district ;  and  that  these  interveners  were  there- 
fore the  owners  of  .174%  of  all  the  land  in  private 
ownership  in  said  district  as  of  said  date.  [166] 

IV. 

That  On  February  23,  1943,  a  condemnation  pro- 
ceeding, entitled  United  States  of  America,  peti- 
tioner, vs.  Clements  P.  Alberts,  defendant.  Civil  No. 
128,  was  commenced  in  the  above-entitled  court  by 
the  United  States  of  America;  and  that  in  its  ]:>eti- 
tion  for  condemnation  filed  on  said  date  and  in  the 
order  of  this  court  entered  on  the  same  date  and 
granting  to  the  United  States  of  America  the  right 
of  immediate  possession,  the  property  covered  by 
said  petition  and  order  included  the  farm  lands  and 
other  real  properties  and  improvements  owned  by 
the  Priest  Rapids  Irrigation  District  and  included 
the  lands  of  so-called  private  landowners  in  said 
district,  including  the  land  owned  by  the  interveners 
and  described  in  paragraph  I  hereof. 
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V. 

That  in  April,  1943  and  pursuant  to  said  order  of 
February  23,  1943,  the  petitioner,  the  United  States 
of  America,  took  possession  of  all  the  projoerty  of 
the  Priest  Rapids  Irrigation  District  covered  by 
said  order,  except  said  district's  power  plant,  power 
canal  and  transmission  lines ;  and  that  possession  of 
said  power  plant,  power  canal  and  transmission 
lines  was  taken  pursuant  to  said  order  on  or  about 
October  1,  1943. 

VI. 

That  on  or  about  Aug.  26,  1943,  the  United  States 
of  America  filed  in  said  Civil  No.  128  an  amended 
petition  for  condemnation,  accompanied  by  a  decla- 
ration of  taking  and  a  deposit  paid  into  court,  en- 
titled United  States  of  America,  petitioner,  vs. 
Clements  P.  Alberts,  C.  I.  Wright  and  Mamie 
Wright,  et  al.,  defendants,  and  numbered  Civil  No. 
128- ;  that  said  amended  petition  and  declaration  of 
taking  covered  said  propertj^  of  these  interveners 
but  did  not  cover  any  of  said  properties  of  said  dis- 
trict; and  that  by  the  filing  of  said  declaration  of 
taking  the  petitioner  took  title  to  said  property  of 
interveners,  which  title  was  described  in  said 
amended  petition  and  declaration  of  taking  as  fol- 
lows : 

"The  fee  simple  title,  subject,  however,  to 
existing  easements  for  j^ublic  roads  and  high- 
ways, for  public  utilities,  for  railroads,  for  pipe- 
lines and  for  existing  irrigation  ditches,  canals 
and  laterals  owned  by  the  Priest  Rapids  Irri- 
gation District. "  [167] 
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VII. 

That  on  or  about  October  15,  1943,  compensation 
for  the  taking  of  interveners'  said  property  was  de- 
termined by  a  jury  in  said  proceedings  No.  128-43. 
That  in  the  course  of  said  proceeding,  on  October  12, 
1943,  interveners  offered  to  prove  the  value  of  the 
properties  of  the  Priest  Rapids  Irrigation  District, 
which  had  been  taken  by  the  petitioner  pursuant  to 
said  order  of  February  23,  1943,  in  order  that  inter- 
veners might  have  said  vahie  determined  and  their 
proportionate  share  thereof  awarded  in  their  jury 
trial;  that  the  petitioner  objected  to  said  offer  of 
proof;  and  that  said  objection  was  sustained  and 
said  offer  rejected,  as  explained  by  this  court,  be- 
cause in  the  trial  for  determining  the  compensation 
to  be  paid  for  interveners'  said  land,  there  was  no 
room  to  try  also  the  value  of  their  proportionate 
share  of  said  district's  properties,  also  because  inter- 
veners were  not  the  owners  of  the  legal  title  to  said 
district's  properties  and  because  they  had  no  right 
to  assert  a  direct  claim  to  their  proportionate  share, 
and  also  in  order  to  avoid  the  chaos,  awkwardness 
and  confusion  of  numerous  determinations  by  differ- 
ent juries  of  the  value  of  said  district's  properties. 
That  said  jury  trial  with  respect  to  the  value  of 
interveners'  said  property  proceeded  in  accordance 
with  said  limitation  on  proof ;  and  that  the  compeji- 
sation  award  to  interveners  was  exclusively  for  the 
real  property  of  interveners  as  herein  above  de- 
scribed. 
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VIII. 

That  on  October  8,  1943,  in  connection  with  this 
court's  consideration  of  and  ruling  on  a  similar  offer 
of  proof  in  another  proceeding  in  said  Civil  No. 
128,  counsel  for  petitioner  stated  in  open  court  that 
petitioner  was  willing  as  part  of  the  proceedings  to 
have  the  record  show  that  i3etitioner  bound  itself  to 
make  and  file  a  declaration  of  taking  covering  the 
properties  of  the  irrigation  district  involved,  to 
which  petitioner  had  obtained  the  immediate  right 
of  possession  by  the  aforesaid  order  of  February  23, 
1943  and  of  which  properties  the  petitioner  took 
actual  possession  pursuant  to  said  order;  and  that 
counsel  for  petitioner  then  further  stated  for  the 
record  in  open  court  that  said  declaration  of  taking 
covering  said  district  properties  would  be  made 
*' within  the  next  few  weeks."  That  proceedings 
against  the  farm  tract  [168]  of  interveners  and 
against  farm  tracts  of  other  private  landowners  in 
the  Priest  Rapids  Irrigation  District  were  con- 
ducted imder  said  limitation  on  j^roof,  in  ]3art  be- 
cause of  said  assurance  given  by  petitioner  in  open 
court  that  petitioner  would  proceed  expeditiously  to 
file  declarations  of  taking  and  have  just  compensa- 
tion determined  with  respect  to  irrigation  district 
properties. 

IX. 

That  petitioner,  notwithstanding  the  matters  of 
court  record  set  forth  in  the  preceding  paragraph 
hereof,  delayed  over  six  months  in  making  said  dec- 
larations of  taking  covering  said  district  properties. 
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That  on  April  24,  1944,  in  connection  with  other 
proceedings  in  said  Civil  No.  128,  against  farm 
tracts  of  private  landowners  in  the  Richland  Irriga- 
tion District,  this  court  gave  notice  to  petitioner 
that  unless  petitioner  promptly  filed  declarations  of 
taking  covering  said  district's  properties,  that  court 
would  change  its  ruling  n  the  offer  of  proof  made 
in  said  proceedings  and  allow  private  landowners  of 
lands  in  said  district  to  prove  the  value  of  their 
proportionate  share  in  the  Irrigation  District  and 
to  submit  testimony  as  to  the  value  of  the  Irrigation 
District  and  to  submit  that  issue  to  the  jury. 

XI. 

That  subsequent  to  and  as  a  result  of  said  notice 
given  on  April  24,  1944  by  this  court,  the  petitioner 
in  May,  1944  filed  an  amended  petition  and  declara- 
tion of  taking,  numbered  Civil  No.  128-99,  covering 
the  properties  of  the  Priest  Rapids  Irrigation  Dis- 
trict; and  that  said  district  properties  have  been 
covered  only  by  the  original  petitions  m  Civil  No. 
128,  and  by  the  amended  petition  and  declaration  of 
taking  in  Civil  No.  128-99. 

XII. 

That  petitioner  by  demurrer  to  the  answer  of  the 
defendant  Priest  Ra])ids  Irrigation  District  in  sp.id 
Civil  No.  128-99  is  contending  and  urging  upon  this 
court  that  said  defendant  district,  named  defendant 
by  the  petitioner,  has  no  capacity  to  answer  or  de- 
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fend  against  the  amended  petition  sei'ved  on  it  by 
petitioner,  and  that  the  petitioner  acquired  from 
interveners  and  other  similarly  situated  private 
landowners  of  property  in  said  district  full  right, 
title  and  interest  in  and  to  all  assets  of  said  district, 
although  in  the  proceedings  in  [169]  Civil  No. 
128-43  in  which  petitioner  acquired  by  condemnation 
the  said  land  of  interveners,  there  was  not  any 
proof  of  or  compensation  for  the  value  of  said  dis- 
trict's properties,  for  the  reasons  set  forth  in  para- 
graph VII  hereof. 

XIII. 

That  under  the  laws  of  the  State  of  Washington 
legal  title  to  irrigation  district  properties  is  vested 
in  the  district  and  such  properties  are  held  by  the 
district  in  trust  for  the  purposes  of  the  irrigation 
district  and  for  the  benefit  of  the  creditors  and  pri- 
vate landowners  of  the  district;  that  said  relation- 
ship of  trustee  and  beneficiaries  existed  between  the 
Priest  Rapids  Irrigation  District  and  interveners  on 
February  23,  1943  with  regard  to  the  properties  of 
said  district  taken  by  petitioner's  exercise  of  the 
power  of  eminent  domain  and  that  said  relationship 
continues  to  exist  with  regard  to  the  fmid  of  JTist 
compensation  for  said  properties;  that  said  fund 
stands  in  the  place  of  said  properties  and  that  peti- 
tioner, the  condemner,  has  no  interest  in  said  fund. 

XIV. 

That  just  compensation  for  said  district  proper- 
ties should  be  determined  by  a  jury  and  be  paid  to 
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the  defendant  Priest  Rapids  Irrigation  District  to 
be  held  in  trnst  and  disposed  of  in  accordance  with 
the  laws  of  the  State  of  Washington,  or  alterna- 
tively, and  in  conformity  with  the  law  of  the  State 
of  Washington,  Remington's  Revised  Statutes,  Title 
6,  Chapter  5,  Section  930,  that  this  court,  after  de- 
termination by  a  jury  of  the  amount  of  just  com- 
pensation, and  payment  thereof,  should  hold  said 
compensation  fund  in  the  registry  of  this  court,  to 
be  paid  therefrom  in  accordance  with  the  decree  in 
an  appropriate  proceeding  under  the  laws  of  the 
State  of  Washington  for  dissolution  of  the  Priest 
Rapids  Irrigation  District  and  disposition  of  said 
fund  which  stands  in  the  place  of  properties  of  said 
district,  a  municipal  corporation  of  the  State  of 
Washington. 

XV. 

That  interveners  are  entitled  to  intervention  in 
this  proceeding  by  reason  of  their  said  interest  in 
said  fund  and  their  interest  in  the  success  of  the 
defendant  Priest  Rapids  Irrigation  District.  [170] 

XVI. 

That  petitioner  has  taken  by  exercise  of  eminent 
domain  said  district's  properties;  that  the  Fifth 
Amendment  of  the  Constitution  of  the  United  States 
of  America  requires  that  just  compensation  be  paid 
by  petitioner  for  said  properties ;  and  that  the  peti- 
tioner has  sought  and  is  seeking  in  the  various  parts 
of  the  condemnation  proceeding  Civil  No.  128  to  cir- 
cumvent said  constitutional  requirement  to  the 
detriment  of,  and  in  violation  of  the  constitutional 
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rights  of,  tlie  Priest  Rapids  Irrigation  District  and 
the  private  landowners  of  property  in  said  district 
on  February  23,  1946,  when  petitioner  exercised  its 
power  of  eminent  domain  against  the  proj^erties  of 
said  district. 

XVII. 

That  petitioner  has  sought  and  is  seeking  to  take 
said  districts  properties  without  a  jury  trial  on  the 
issue  of  the  value  thereof;  and  that  petitioner 
thereby  seeks  to  deny  to  said  district,  and  to  said 
private  landowners  of  property  therein  on  February 
23,  1943,  the  due  process  of  law  guaranteed  to  them 
by  the  Fifth  Amendment  of  the  Constitution  of  the 
United  States  of  America. 

XVIII. 

That  this  intervention  is  made  by  interveners  for 
the  benefit  of  themselves  and  all  other  persons  simi- 
larly situated,  more  x^articularly  each  and  every 
owner  of  land  in  private  ownership  within  the 
Priest  Rapids  Irrigation  District  as  of  February  23, 
1943. 

Wherefore,   interveners   pray: 

(1)  That  the  issue  of  just  compensation  for  the 
taking  of  the  properties  of  the  Priest  Rapids 
Irrigation  District,  covered  by  said  order  of 
February  23,  1943  and  by  the  amended  peti- 
tion No  128-99,  be  determined  by  jury ; 

(2)  That  the  petitioner  be  held  to  have  no  right, 
title  or  interest  in  the  fund  of  just  compen- 
sation for  said  properties; 
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(3)  That  said  fund  to  be  paid  to  the  defendant 
Priest  Rapids  Irrigation  District  to  be  held 
in  trust  and  disposed  of  in  accordance  with 
the  laws  of  the  State  of  Washington ;  or  al- 
ternatively, that  said  fund  to  be  held  in  the 
registry  of  [171]  the  above-entitled  court,  to 
be  paid  therefrom  in  accordance  with  the 
decree  in  an  appropriate  proceeding  under 
the  laws  of  the  State  of  Washington  for  dis- 
solution of  the  Priest  Rapids  Irrigation  Dis- 
trict and  disposition  of  its  assets. 

MOULTON  &  POWELL, 
/s/  J.  K.  CHEADLE, 

Attorneys  for  Interveners. 

State  of  Washington, 
County  of  Yakima — ss. 

C.  I.  Wright,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  one  of  the  interveners  above  named 
and  makes  this  verification  in  behalf  of  himself  and 
intervener  Mamie  Wright;  that  he  has  read  the 
above  and  foregoing  complaint  and  knows  the  con- 
tents thereof  and  believes  the  same  to  be  true. 
/s/  C.  I.  WRIGHT. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  March,  1946. 

[Seal]  K.  H.  STONE, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  in  Sunnyside. 

Filed:  March  23,  1946.  [172] 
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[Title  of  District  Court  and  Cause.] 

PETITION 

Comes  now  the  Priest  Rapids  Irrigation  District 
and  respectfully  petitions  the  above  entitled  Court 
and  shows : 

I. 

That  there  is  paid  into  the  Court  in  the  above  case 
as  estimated  just  compensation  for  the  taking  of  the 
property  of  this  defendant  the  sum  of  $170,500.00. 

II. 

That  as  provided  in  the  amended  petition  for  con- 
demnation and  in  the  declaration  of  taking  and 
order  thereon,  the  district  was  indebted  by  reason  of 
bonds  and  warrants  outstanding  and  general  obli- 
gations represented  by  vouchers  in  a  sum  represent- 
ing approximately  the  amount  paid  into  Court  as 
estimated  just  compensation. 

III. 

That  all  of  the  bonded  indebtedness  of  this  de- 
fendant has  been  paid  and  there  are  certain  obliga- 
tions of  this  defendant  which  must  be  paid. 

IV. 

That  there  remains  in  the  registry  of  the  above 
entitled  Court  the  sum  of  $650.00,  which  is  a  portion 
of  the  estimated  just  compensation  paid  into  court, 
and  that  petitioner  should  be  authorized  to  withdraw 
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said  sum  and  the  same  should  he  paid  to  petitioner 
to  use  in  liquidation  of  the  indebtedness  and  in  meet- 
ing current  obligations.  [173] 

This  petition  should  not  be  construed  as  an  admis- 
sion of  the  correctness  of  the  estimated  just  compen- 
sation paid  into  court,  but  is  solely  for  the  purpose 
of  withdrawing  and  making  available  to  petitioner 
the  amount  paid  into  the  registry  of  the  above  en- 
titled Court  as  estimated  just  compensation.  The 
petitioner  reserves  the  right  to  contest  the  sufficiency 
of  the  estimated  just  compensation  so  paid  and  to 
trial  by  jury  therefor. 

Wherefore,  your  petitioner  prays  that  an  order  be 
entered  authorizing  and  directing  that  the  Clerk  of 
the  above  entitled  Court  pay  to  petitioner  the  sum 
of  $650.00,  being  the  balance  of  the  estimated  just 
compensation  paid  into  court  in  this  action  with  the 
declaration  of  taking  herein. 

PRIEST  RAPIDS 

IRRIGATION  DISTRICT 
By  R.  S.  REIERSON, 
Secretary. 
MOULTON  &  POWELL, 

Attorney  for  Priest  Rapids 
Irrigation  District. 

State  of  Washington, 
County  of  Yakima — ss. 

R.  S.  Reierson,  being  first  duly  sworn,  states :  That 
he  is  Secretary  of  the  board  of  Directors  of  Priest 
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Rapids  Irrigation  District,  that  he  has  read  the 
foregoing  Petition,  knows  the  contents  thereof,  and 
the  same  is  true. 

R.  S.  REIERSON. 
Subscribed  and  sworn  to  before  me  this  12th  day 
of  February,  1946. 

[Seal]  HENRY  V.  BRIMMER, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima. 

Filed:  April  8,  1946.  [174] 


[Title  of  District  Court  and  Cause.] 

ORDER 

This  matter  having  come  on  regularly  and  in  its 
order  to  be  heard  upon  the  petition  of  the  Priest 
Rapids  Irrigation  District  for  the  payment  of 
$650.00  now  in  the  registry  of  the  above  entitled 
Court,  and  it  appearing  to  the  Court  from  the  rec- 
ords and  files  herein  and  from  the  statements  made 
in  open  court  by  counsel  for  the  respective  parties 
that  all  the  indebtedness  of  the  Priest  Rapids  Irri- 
gation District  has  been  paid,  and  that  the  sum  of 
$650.00  now  in  the  registry  of  the  above  entitled 
Court  represents  the  balance  of  estimated  just  com- 
pensation paid  into  this  Court,  and  that  the  same 
shoidd  be  paid  to  the  Priest  Rapids  Irrigation  Dis- 
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trict  for  use  in  its  current  operations,  and  the  Court 
being  duly  and  fully  advised  in  the  law  and  in  the 
premises, 

Now,  therefore,  it  is  hereby  ordered  that  the  sum 
of  $650.00  be  paid  to  the  Priest  Rapids  Irrigation 
District  by  the  Clerk  of  the  above  entitled  Court. 

And  it  is  further  ordered  that  the  payment  of  said 
sum  to  the  Priest  Rapids  Irrigation  District  shall 
in  no  way  constitute  a  waiver  of  the  right  of  said 
District  to  contest  the  amount  of  estimated  just 
compensation  paid  into  the  registry  of  the  above 
entitled  Court. 

Done  by  the  Court  this  8th  day  of  April,  1946. 

J.  STANLEY  WEBSTER. 
Approved : 

BERNARD  H.  RAMSEY, 

of  Attorneys  for  Petitioner. 

Presented  by: 

CHARLES  L.  POWELL, 

of  Attorneys  for  Defendant, 
Priest  Rapids  Irrigation 
District.  .  , 

Filed:  April  8,  1946.  [175] 
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[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  HEARING 
ON  DEMURRER. 

Pursuant  to  stipulation  between  counsel  for  the 
petitioner  and  the  defendant  irrigation  district,  and 
for  cause  shown  in  said  stipulation, 
-  It  is  hereby  ordered  that  the  date  for  the  hearing 
of  petitioner's  demurrer  shall  be  such  date  subse- 
quent to  May  15,  1946  as  the  Court  may  set. 

Done  by  the  Court  this  9th  day  of  April,  1946. 

LLOYD  L.  BLACK, 

United  States  District  Jud^e. 


"•a' 


Presented  by: 


Consented  to : 


CHARLES  L.  POWELL, 
MOULTON  &  POWELL, 
Attorneys  for  Defendant. 

BERNARD  H.  RAMSEY, 
Attorney  for  Petitioner. 


Filed:  April  11,  1946. 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Divison. 

No.  128-99  and  128-100 

UNITED  STATES  OF  AMERICA, 

Petitioner. 

vs. 

CLEMENTS  P.  ALBERTS  and  ERNEST  H. 
DIETRICH  and  RUTH  DIETRICH,  husband 
and  wife,  JOE  E.  MILLARD,  D.  M.  ALLEN, 
HENRY  DERANLEAU,  RICHLAND  IR- 
RIGATION DISTRICT,  a  municipal  corpo- 
ration of  the  State  of  Washington,  C.  I. 
WRIGHT  and  MAMIE  WRIGHT,  husband 
and  wife,  B.  SALVINI,  J.  H.  EVETT,  and 
PRIEST  RAPIDS  IRRIGATION  DIS- 
TRICT, a  municipal  corporation  of  the  State 
of  Washington, 

Defendants. 

MOTION  FOR  APPOINTMENT  OF  TRUSTEE 
OR  RECEIVER  AND  FOR  RESTRAINING 
ORDER. 

Comes  now  the  United  States  of  America,  peti- 
tioner herein,  and  shows : 

I. 

That  heretofore  the  petitioner  instituted  this  ac- 
tion and  has  long  since  acquired  all  of  the  private 
land  within  the  Priest  Rapids  Irrigation  District, 
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as  well  as  all  the  private  lands  within  the  Richland 
Irrigation  District  hereinafter  referred  to  as  the 
Irrigation  districts,  and  that  now  the  fee  title  abso- 
lute to  all  such  lands  is  vested  in  the  United  States 
of  America,  together  with  all  appurtenances  and 
rights  of  the  former  owners  of  said  land,  and  that 
thereafter  the  petitioner  filed  in  said  cause  of  action, 
declarations  of  taking  Nos.  99  and  100,  whereby  the 
petitioner  acquired  all  of  the  separate  lands  owned 
by  the  Irrigation  Districts,  all  of  which  more  speci- 
fically appears  from  the  records  of  this  Court  in 
this  proceeding. 

II. 

That  after  the  United  States  had  acquired  all  of 
the  lands  in  said  districts,  as  well  as  all  of  the  prop- 
erty and  rights  of  said  districts,  the  [177]  Irrigation 
Districts  filed  in  this  action  certain  pleadings  seek- 
ing affirmative  relief  and  the  issue  was  joined  by 
the  petitioner  filing  herein  its  demurrers ;  that  upon 
a  hearing  thereof,  this  Court  sustained  said  demur- 
rers and  granted  said  Irrigation  Districts  leave  to 
file  amended  pleadings  with  the  suggestion  that  a 
prayer  be  contained  therein  for  the  appointment  of 
a  trustee  or  receiver,  as  appears  from  the  Memoran- 
dum Opinion  of  this  Court  filed  June  21,  1945,  and 
orders  filed  June  25,  1945.  The  amended  answers 
have  been  filed,  without  asking  for  a  receiver,  de- 
murrer filed  thereto,  and  are  now  pending  before 
the  Court. 
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III. 

That  on  the  date  of  the  institution  of  this  action, 
the  said  Irrigation  Districts,  and  each  of  them,  were 
duly  organized  and  existing  public  corporations 
under  and  by  virtue  of  the  laws  of  the  State  of 
Washington,  but  that  as  hereinabove  set  out  the 
United  States  of  America,  by  direct  purchase  and 
by  the  filing  of  declarations  of  taking  in  this  pro- 
ceeding, has  acquired  all  of  the  privately-owned 
lands  within  the  boundaries  of  each  of  said  Districts, 
together  with  all  water  rights  appurtenant  to  said 
lands,  and  has  acquired  all  of  the  lands,  properties, 
and  operational  facilities  of  each  of  said  Districts 
by  Declarations  of  Takings  Nos.  99  and  100,  as 
appears  from  the  records  of  this  Court  herein ;  that 
each  and  all  of  the  directors  and  officers  of  the  said 
Districts,  and  each  of  them,  have  long  since  become 
disqualified  to  act  for  or  on  behalf  of  said  Districts 
in  the  none  of  said  directors  and/or  officers  of  said 
Districts  own  any  land  within  said  Districts  and  no 
longer  have  the  qualifications  provided  by  the  laws 
of  the  State  of  Washington  to  act  or  serve  as  direc- 
tors and/or  officers  of  said  Districts,  and  that  the 
terms  of  office  for  which  said  directors  and/or  offi- 
cers of  said  Districts,  and  each  of  them,  was  elected 
have  long  since  expired;  that  the  United  States  of 
America,  petitioner  herein,  is  the  sole  and  only 
owner  of  land  within  each  of  said  Irrigation  Dis- 
tricts, and  is  the  sole  and  only  owner  of  the  proper- 
ties and  operational  facilities  of  each  of  said  Dis- 
tricts, and  is  the  sole  and  only  beneficial  owner  of 
aU  other  assets  of  each  of  said  Districts. 
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IV. 

That,  under  orders  of  this  Court,  petitioner  has 
paid  all  the  outstanding  bonded  indebtedness,  to-wit : 
the  sum  of  Ninety-seven  Thousand  and  No/100  [178] 
Dollars  ($97,000.00),  the  bonded  indebtedness  of  the 
Richland  Irrigation  District,  and  the  sum  of  One 
Hundred  Seventy  Thousand  Five  Hundred  and 
No/100  Dollars  ($170,500.00),  the  bonded  indebted- 
ness of  the  Priest  Rapids  Irrigation  District,  and  is 
thereby  subrogated  to  all  the  rights  and  priorities 
of  the  former  owners  of  the  bonds,  and  in  substance 
and  equity  occupies  the  position  of  sole  bondholder 
of  the  Irrigation  District. 

V. 

That  by  virtue  of  the  payment  of  the  bonds  under 
order  of  Court  in  this  action  of  the  Districts,  your 
petitioner  became  in  equity  and  substance  the  sole 
bondholder  of  the  Districts,  and  by  virtue  of  the 
acquisition  of  all  private  lands  within  the  Districts 
in  the  proceeding  became  the  sole  owner  thereof, 
and,  as  appears  from  the  Memorandum  Opinion  of 
this  Court,  filed  June  21,  1945,  the  adjudication  of 
rights  in  the  assets  of  the  Irrigation  Districts  and 
distribution  thereof  is  necessarily  involved  in  this 
proceeding  and  this  Court  has  long  since  acquired 
jurisdiction  of  the  parties  and  subject  matter. 

VI. 

That  prior  to  the  institution  of  this  cause,  the 
Districts  were  the  owners  and  holders  of  numerous 
and  sundry  assets,  funds  and  property,  all  of  which 
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is  now  claimed  by  the  United  States  of  America, 
although  the  Districts,  its  de  facto  officers,  represen- 
tatives, attorneys  and  former  employees  are  assert- 
ing in  behalf  of  said  districts,  certain  claims  thereto, 
as  well  as  the  rights  to  manage,  control  and  expend 
the  monies  and  assets,  all  to  the  serious  detriment  of 
the  petitioner,  and  such  property  and  assets  are  in 
danger  of  being  dissipated,  wasted  and  jeopardized, 
and,  therefore,  a  trustee,  receiver,  or  other  proper 
officer  of  this  Court  should  be  appointed  and  or- 
dered, upon  being  duly  qualified,  to  immediately 
take  possession  and  control  of  each  and  all  of  the 
assets  of  the  Irrigation  Districts,  all  of  which  should 
be  managed  subject  to  the  proper  orders  of  this 
Court  and  protected,  preserved  and  conserved,  to 
the  end  that  all  rights  may  be  adjudicated  herein 
and  all  assets  distributed  imder  the  orders  of  this 
Court. 

VII. 

Petitioner  would  further  show  the  Court  that  sub- 
sequent to  the  institution  of  this  action  and  subse- 
quent to  the  ruling  of  this  Court  on  the  particular 
subject  matter  of  the  controversy,  by  oiders  of  this 
Court  filed  June  25,  1945,  and  Memorandum  of  the 
Court  filed  June  21,  1945,  certain  parties  defendant 
to  this  proceeding  instituted  in  the  Superior  Court 
of  the  State  of  Washington  in  and  for  Benton 
County,  a  cause  of  action  seeking  the  aid  of  that 
Court  to  obtain  possession,  control  and  management 
of  all  of  the  funds,  assets  and  property  of  the  Rich- 
land   Irrigation    District,    which    cause    is    styled, 
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,  Ernest aH.  Dietrich,  Ruth  Dietrich,  Joe  E.  Millard, 
D.M.  Allen,  Henry  Deranleau,  and  Richland  Irri- 
gation District,  a  municipal  corporation  of  the  State 
of  Washington,  Plaintiffs,  against  Harley  E.  Chap- 
;  inan.  County.  Auditor  of  Benton  County,  Washing- 
ton, and  C.  W.  Nessly,  County  Treasurer  of  Benton 
County,  Washington,  Defendants,  a  duly  certified 
transcript  of  the  record  in  said  cause  of  action 
.being:  hereto  attached,  marked  Exhibit  "A",  and 
asked  to  be  considered  a  part  of  this  paragraph  of 
this  motion,  and  that,  also,  certain  parties  defendant 
in  this  proceeding  instituted  in  the  Superior  Court 
of  the :  State  of  Washington  in  and  for  Benton 
County  a  cause  of  action  seeking  the  aid  of  that 
Court  to  obtain  possession,  control  and  management 
of  all  the  funds,  assets  and  properties  of  the  Priest 
Rapids  Irrigation  District,  which  cause  is  styled, 
C.  I.  Wright  and  Mamie  Wright,  husband  and  wife, 

B.  Salvini,  J.  H.  Evett,  and  Priest  Rapids  Irriga- 
tion District,  a  municipal  corporation  of  the  State 
of  Washington,  Plaintiffs,  v.  Harley  E.  Chapman, 
County  Auditor  of  Benton  County,  Washington,  and 

C.  W.  Nessly,  County  Treasurer  of  Benton  County, 
Washington,  a  duly  certified  transcript  of  the  record 
in  said  cause  of  action  being  hereto  attached  and 
marked  Exhibit  '*B",  and  asked  to  be  considered  a 
part  of  this  paragraph  of  this  motion. 

VIII. 

That  as  appears  upon  the  face  of  the  complaint 
filed  in  the  two  causes  above  referred  to  in  the 
Superior  Court  of  the   State   of  Washington   for 
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Benton  County  and  the  record  proper  in  this  cause,' 
said  Superior  Court  of  the  State  of  Washington  is 
without  jurisdiction  to  adjudicate  the  interest  .of 
this  proceeding,  and  the  adjudication  of  the  sarne 
in  that  Court  will  conflict  with  this  proceeding  and. 
involve  the  parties  and  subject  matter  over  which, 
this  Court  has  previously  acquired  jurisdiction  and 
is  and  was  in  the  process  of  exercising  the  same, 
and  that,  therefore,  each  and  all  of  the  plaintiffs, 
their  employees,  agents  and  [180]  attorneys  should 
be  restrained  and  ordered  to  cease  and  desist  from 
the  prosecution  of  these  two  actions  in  the  St^t'e 
Court. 

IX. 

That  as  appears  from  the  letters  froni  J,  K. 
Cheadle,  Attorney  for  the  Plaintiffs  in  both  of  the 
aforesaid  State  cases,  it  is  the  intent  of  the  plain- 
tiffs (defendants  herein)  in  each  of  said  cases,  to 
bring  said  eses  on  for  hearing  or  trial  ori  or  before 
the  16th  day  of  May,  1946,  and  that  the  entry  of 
judgment  and  orders  prayed  for  in  two  said  State 
cases  would  do  irreparable  injury  to  the  United 
States  of  America  and  would  waste,  jeopar(Iize^  and' 
dissipate  the  assets  of  the  Irrigation  District,  and 
would  place  the  control  of  said  assets  in  the  hands- 
of  said  State  Court.  .. 

Wherefore,  Petitioner  prays  the  Court  i 

1.  That  a  trustee,  receiver  or  other  officer  of 
this  Court  be  appointed  and  ordered  to  take  full 
charge,  possession  and  control  of  air  of  the  funds, 
assets  and  properties  of  the  Richland   Irrigation 
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District  and  to  hold  and  conserve  the  same  subject 
to  and  under  the  orders  of  this  Court. 

2.  That  a  trustee,  receiver  or  other  officer  of 
this  Court  be  appointed  and  ordered  to  take  full 
charge,  possession  and  control  of  all  of  the  funds, 
assets  and  properties  of  the  Priest  Rapids  Irriga- 
tion District  and  to  hold  and  conserve  the  same 
subject  to  and  under  the  orders  of  this  Court. 

3.  That  both  of  said  officers  should  be  further 
ordered  to  report  to  the  Court  within  a  reasonable 
time  a  full  inventory  of  all  funds  and  assets  and 
properties  of  the  said  Richland  Irrigation  District 
and  the  said  Priest  Rapids  Irrigation  District. 

4.  That  all  parties  claiming  any  interest  in  and 
to  said  assets  of  the  Richland  Irrigation  District 
and  the  Priest  Rapids  Irrigation  District  be  notified 
to  appear  herein  within  a  reasonable  time  and  assert 
the  same  to  the  end  that  all  rights  may  be  adjudi- 
cated herein  and  that  all  persons  holding,  in  posses- 
sion or  control  of  any  of  such  assets  be  ordered  to 
immediately  deliver  the  same  to  the  duly  Appointed 
and  qualified  officers  of  this  Court. 

5.  That  the  plaintiffs  in  the  two  State  causes  of 
action  above  referred  to,  their  officers,  agents,  em- 
ployees, representatives  and  attorneys  be  ordered 
to  refrain  from  the  prosecution  of  said  actions  until 
such  time  as  this  Court  shall  have  ruled  in  the 
premises. 

6.  That  the  plaintiffs  in  said  two  State  causes 
of  action,  and  each  and  all  of  them,  be  restrained 
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and  enjoined  from  proceeding  further  itn  said 
cases  until  such  time  as  this  Court  may  bring  this 
matter  on  for  hearing  and  make  and  enter  herein 
such  orders,  judgments  and  decrees  as  may  be  meet 
and  proper  in  the  premises. 

BERNARD  H.  RAMSEY, 
Special  Assistant  to  the 
Attorney  General.  [182] 

State  of  Washington, 
County  of  Yakima — ss. 

I,  Bernard  H.  Ramsey,  being  first  duly  sworn,  on 
oath  depose  and  say :  That  I  am  a  Special  Assistant 
to  the  Attorney  General  in  charge  of  the  lands 
Division  office  of  the  Department  of  Justice  for  the 
Eastern  District  of  Washington,  and  that  I  make 
this  verification  for  and  on  behalf  of  the  United 
States  of  America,  and  that  I  have  read  the  fore- 
going Motion  for  Appointment  of  Trustee  or  Re- 
ceiver and  for  Restraining  Order,  know  the  contents 
thereof,  and  that  the  same  is  true  I  verily  believe. 

BERNARD  H.  RAMSEY, 

Special  Assistant  to  the 
Attorney  General. 

Subscribed  and  sworn  to  before  me  this  2nd  day 
of  May,  1946. 

[Seal]  M.  C.  DELLE, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Yakima. 

My  commission  expires  January  8,  1949.  [183] 

Filed  May  6,  1946. 
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[Letterhead  J.  K.  Cheadle] 

Apr.  17,  1946. 

April  16,  1946 

Mr.  Bernard  H.  Ramsey 

Special  Assistant  to  the  Attorney  General 

Lands  Division,  Department  of  Justice 

520  Miller  Building 

Yakima,  Washington 

Re :  Civil  No.  128-99,  128-100  and  Dietrich  v. 
Chapman,  in  Benton  County  Court. 

Dear  Mr.  Ramsey: 

Enclosed  is  a  copy  of  my  letter  to  the  clerk  of 
the  Superior  Court  in  Prosser,  transmitting  to  him 
for  filing  the  original  of  the  "Order  Overruling 
Demurrer  and  Denying  Motion  to  Quash  and  Dis- 
miss." 

I  am  advised  by  Mr.  Powell  that  he  has  forwarded 
to  Judge  Paul,  with  a  request  that  he  send  it  on 
to  the  clerk  at  Prosser,  the  signed  stipulation  in  the 
federal  cases.  Judge  Black  ha\ang  signed  an  order 
in  accordance  with  that  stipulation.  Accordingly, 
the  time  to  file  answer  in  Dietrich  et  al.  v.  Chapman 
et  al.  has  been  extended  to  30  days  from  March  28, 
which  time,  I  believe,  will  expire  on  April  29. 

The  defendants  having  already  filed  their  answer 
in  that  action,  if  the  Government  should  decide 
prior  to  April  29  that  it  will  not  file  any  further 


Priest  Rapids  Irrigation  District  231 

pleading  therein,  I  would  appreciate  being  so  ad- 
vised promptly  so  that  hearing  on  the  merits  in 
that  action  can  be  expedited. 

Sincerely  yours, 
JKC  •  t  /^/  ^-  KENNARD  CHEADLE. 

CO — ^Andrew  Brown 

April  16,  1946 

Clerk  of  the  Court 

Superior  Court  of  the  State  of  Washington 

In  and  for  Benton  County 

Prosser,  Washington 

Re:  Dietrich  et  al.  v.  Chapman  et  al. 

Dear  Sir: 

I  have  to  day  received  from  Judge  Timothy  A. 
Paul  the  enclosed  "Order  Overruling  Demurrer 
and  Denying  Motion  to  Quash  and  Dismiss"  in  the 
above  entitled  action,  which  Judge  Paul  signed  on 
April  11,  1946.  Please  file  this  order  in  the  above 
entitled  action. 

Sincerely  yours, 

/s/  J.  KENNARD  CHEADLE. 
JKC:jt 
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[Letterhead  J.  K.  Cheadle] 

May  2,  1946 

May  1,  1946 

Mr.  Bernard  H.  Ramsey 

Special  Assistant  to  the  Attorney  General 

Lands  Division,  Department  of  Justice 

520  Miller  Building 

Yakima,  Washington 

Dear  Mr.  Ramsey: 

Thank  you  for  your  letter  of  April  30  with  which 
you  enclosed  Suggestion  of  Interest  in  the  case  of 
Dietrich  v.  Chapman. 

Earlier  today  I  wrote  to  the  Clerk  of  the  Court 
at  Prosser,  enclosing  a  notice  of  issue  of  fact  and 
note  for  trial  docket  in  the  Dietrich  case.  I  sent  a 
carbon  copy  of  that  letter  to  you. 

Enclosed  herewith  is  a  copy  of  a  letter  I  have 
just  sent  to  the  Clerk  of  the  Court  at  Prosser  re 
Wright  et  al.  vs.  Chai3man  et  al.,  involving  the 
Priest  Rapids  Irrigation  District.  Assui\iing  that 
Mr.  Andrew  Brown  files  answer  in  that  case  to- 
morrow, as  he  presently  intends  to  do,  I  hope  that 
the  Wright  case  and  the  Dietrich  case  both  will  be 
set  for  trial  on  May  16. 

I  assume  that  the  United  States,  in  view  of  the 
similarity  of  the  two  cases,  probably  will  file  a 
similar  Suggestion  of  Interest  in  the  Wright  case. 
Accordingly,  I  am  advising  you  of  my  efforts  to 
have  the  Wright  case  as  well  as  the  Dietrich  case 
set  for  trial  on  May  16  so  that  you  will  have  ample 
time  to  file  in  that  cause. 
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Sincerely  yours, 

/s/  J.  KENNARD  CHEADLE. 
JKC :  jt 
cc — Mr.  Andrew  Brown 

May  1,  1946 

Clerk  of  the  Court 

Superior  Court  of  the  State  of  Washington 

For  Benton  County 

Prosser,  Washington 

Dear  Sir: 

This  is  a  followup  of  my  letter  earlier  today  with 
which  I  enclosed  a  notice  of  issue  of  fact  and  note 
for  trial  docket  in  Dietrich  et  al.  v.  Chapman  et  al., 
No.  7987. 

Mr.  Andrew  Brown  of  Prosser  is  attorney  for 
defendants  in  the  Dietrich  case,  and  is  also  attorney 
for  defendants  in  the  similar  action  of  Wright  et 
al.  V.  Chapman  et  al. 

I  have  just  been  advised  that  Mr.  Brown  probably 
will  file  an  answer  in  Wright  et  al.  v.  Chapman 
et  al.  tomorrow ;  and  further,  that  Mr.  Brown  would 
have  no  objection  to  both  the  Dietrich  case  and  the 
Wright  case  being  set  for  trial  on  May  16. 

Accordingly,  I  respectfully  request  that  both  of 
the  above  cases  be  set  for  trial  on  May  16,  1946. 
Respectfully  yours, 
/s/  J.  KENNARD  CHEADLE. 
JKC :  jt 

cc — Andrew  Brown 
Bernard  Ramsey 
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May  2,  1946 
May  1,  1946 

Clerk  of  the  Court 

Superior  Court  of  the  State  of  Washington 

For  Benton  County 

Prosser,  Washington 

Dear  Sir: 

Enclosed  is  a  notice  of  issue  of  fact  and  note  for 
trial  docket  in  Dietrich  et  al.  v.  Chapman  et  al., 
No.  7987. 

Mr.  Andrew  Brown,  attorney  for  plaintiffs,  ac- 
cepted service  of  this  notice  on  April  30  and  re- 
turned it  to  me. 

I  hope  that  this  cause  can  be  brought  on  May  2 
to  be  set  for  trial. 

Since  it  is  quite  possible  that  another  and  similar 
action,  Wright  et  al.  v.  Chapman  et  al.,  could  with 
convenience  to  Judge  Paul  and  others  concerned 
be  tried  on  the  same  date,  provided  the  trial  date 
is  late  enough  this  month  to  permit  further  plead- 
ings in  the  Wright  case — I  respectfully  suggest  that 
the  Dietrich  et  al.  v.  Chapman  et  al.  be  set  for  trial 
on  or  about  May  16. 

Respectfully  yours, 

/s/  J.  KENNARD  CHEADLE. 
JKC :  jt 

cc — Andrew  Brown 
Bernard  Ramsey 
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EXHIBIT  "A" 

In  the  Superior  Court  of  the  State  of  Washington 
in  and  for  Benton  County 

No.  7987 

ERNEST  H.  DIETRICH,  RUTH  DIETRICH, 
JOE  E.  MILLARD,  D.  M.  ALLEN,  HENRY 
DERANLEAU,  and  RICHLAND  IRRIGA- 
TION DISTRICT,  a  municipal  corporation  of 
the  State  of  Washington, 

Plaintiffs, 
vs. 

HARLEY  E.  CHAPMAN,  County  Auditor  of  Ben- 
ton County,  Washington,  and  C.  W.  NESS- 
LY,  County  Treasurer  of  Benton  County, 
Washington, 

Defendants. 

SUMMONS 

The  State  of  Washington,  to  the  said  Harley  E. 
Chapman,  County  Auditor  of  Benton  County, 
Washington,  and  C.  W.  Nessly,  County  Treas- 
urer of  Benton  County,  Washington,  Defend- 
dants : 
You    are    hereby    summoned    to    appear    within 
twenty  days  after  service  of  this  Summons  upon 
you,  exclusive  of  the  day  of  service,  if  served  Avithin 
the  State  of  Washington ;  or  within  sixty  days  after 
service  upon  you,  exclusive  of  the  day  of  service, 
if   served   out   of   the    State   of   Washington,    and 
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answer  the  complaint  and  serve  a  copy  of  your 
answer  upon  the  undersigned  at  the  place  below 
specified,  and  defend  the  above  entitled  action  in 
the  court  aforesaid;  and  in  case  of  your  failure 
so  to  do,  judgment  will  be  rendered  against  you, 
according  to  the  demand  of  the  complaint,  which 
will  be  filed  with  the  clerk  of  said  court,  a  copy  of 
which  is  herewith  served  upon  you. 

J.  K.  CHEADLE, 

Attorney    for    Plaintiffs. 


In  the  Superior  Court  of  the  State  of  AVashington 
in  and  for  Benton  County 

No.  7987 

ERNEST  H.  DIETRICH,  RUTH  DIETRICH, 
JOE  E.  MILLARD,  D.  M.  ALLEN,  HENRY 
DERANLEAU,  and  RICHLAND  IRRIGA- 
TION DISTRICT,  a  municipal  corporation 
of  the  State  of  AVashington, 

Plaintiffs, 
vs. 

HARLEY  E.  CHAPMAN,  County  Auditor  of  Ben- 
ton County,  Washington,  and  C.  W.  NESSLY, 
County  Treasurer  of  Benton  County,  Wash- 
ington, 

Defendants. 
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COMPLAINT 

Complaining  of  the  defendants,  the  plaintiffs 
allege : 

I. 

That  the  plaintiffs  Ernest  H.  Dietrich  and  Ruth 
Dietrich  were  on  and  prior  to  February  23,  1943, 
the  owners  of  the  following  described  real  prop- 
erty, to-wit: 

Northeast  quarter  of  Northwest  quarter  of 
Northeast  quarter,  Section  three  (3),  Town- 
ship nine  (9)  North,  Range  twenty-eight  (28) 
East,  Willamette  Meridian,  containing  10.14 
acres. 

II. 

That  said  property  was  located  within  the  Rich- 
land Irrigation  District,  subject  to  assessments  for 
said  district,  received  its  irrigation  water  from  said 
district,  and  said  property  and  the  plaintiffs  Die- 
trich, as  owners  of  said  property,  were  entitled  to 
each  and  all  of  the  benefits,  as  well  as  the  burdens, 
of  the  laws  of  the  State  of  Washington  pertaining 
to  irrigation  districts  under  which  the  Richland  Ir- 
rigation District  was  organized  and  operated.  [185] 

III. 

That  the  Richland  Irrigation  District  did  on 
February  23,  1943,  have  within  its  boundaries  a 
total  of  10,509.23  acres  of  land,  of  which  6,068.69 
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acres  were  owned  by  so-called  private  landowners 
such  as  plaintiffs  Dietrich;  that  the  balance  was 
owned  by  said  district;  and  that  said  plaintiffs  Die- 
trich were  therefore  the  owners  of  .167%  of  all 
the  land  in  private  ownership  in  said  district  as 
of  said  date. 

IV. 

That  said  plaintiffs  Dietrich  sue  for  the  benefit 
of  themselves  and  all  other  persons  similarly  sit- 
uated, more  particularly  each  and  every  owner  of 
land  in  private  ownership  within  the  Richland  Ir- 
rigation District  as  of  February  23,  1943. 

V. 

That  the  plaintiffs  Joe  E.  Millard,  D.  M.  Allen 
and  Henry  Deranleau,  were  on  February  23,  1943, 
the  duly  elected,  qualified  and  acting  directors  of 
the  Richland  Irrigation  District;  and  that  since 
said  date  they  have  continued  to  function  as  di- 
rectors of  said  district. 

VI. 

That  the  plaintiff  Richland  Irrigation  District 
is  a  duly  organized  irrigation  district,  organized 
and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Washington,  and  that  C.  F.  Fletcher 
is  the  duly  appointed,  qualified  and  acting  secre- 
tary of  said  district. 
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VII. 

That  the  defendant  Harley  E.  Chapman  is  the 
duly  elected,  qualified  and  acting  County  Auditor 
of  Benton  County,  Washington. 

VIII. 

That  the  defendant  C.  W.  Nessly  is  the  duly 
elected,  qualified  and  acting  County  Treasurer  of 
Benton  County,  Washington.  [186] 

IX. 

That  under  the  laws  of  the  State  of  Washington 
it  is  the  duty  of  the  County  Auditor  of  Benton 
County,  Washington,  to  issue  warrants  upon  vouch- 
ers approved  by  the  Richland  Irrigation  District, 
said  warrants  to  be  issued  on  the  funds  of  said 
district  as  directed  by  the  vouchers  so  approved; 
that  it  is  the  duty  of  the  County  Treasurer  of  Ben- 
ton County,  Washington,  ex  officio  treasurer  of 
said  district,  to  pay  said  warrants  from  the  funds 
of  said  district  in  the  hands  of  said  County  Treas- 
urer; and  that  there  are  sufficient  and  ample  funds 
of  said  district  in  the  hands  of  the  County  Treas- 
urer of  Benton  County,  Washington,  to  pay  each 
and  all  of  the  warrants  requested  to  be  issued  by 
the  Richland  Irrigation  District. 

X. 

That  said  district  has  approved  vouchers  and 
requested  the  issuance  of  warrants  as  follows: 


Voucher  Date 

No.  To  Whom  Issued  Allowed  Amount 

4545  C.  F.  Fletcher,  Secretary 4/3/45  $255.40 

4546  Joe  E.  Millard 4/3/45  4.50 

4547  H.  R.  Deranleau 4/3/45  4.50 

4548  National  Bank  of  Commerce 4/3/45  25.00 

4550  C.  F.  Fletcher,  Secretary 5/1/45  389.20 

4551  Joe  E.  Millard 5/1/45  4.50 

4552  H.  R.  Deranleau 5/1/45  4.50 

4553  National  Bank  of  Commerce 5/1/45  25.00 

4555  0.  F.  Fletcher,  Secretary 7/3/45  r.35.80 

4556  Jou  E.  Millard 7/3/45  4.50 

4557  H.  R.  Deranleau 7/3/45  4.50 

4559  Harold  Fyfe  Agency 7/3/45  12.50 

4560  E.  I.  duPont  deNemours 7/3/45  3.63 

4561  C.  F.  Fletcher,  Secretary 9/4/45  280.40 

4562  Joe  E.  Millard 9/4/45  9.00 

4563  H.  R.  Deranleau 9/4/45  9.00 

4566  C.  F.  Fletcher,  Secretary 10/2/45  323.80 

4567  Joe  E.  Millard 10/2/45  4.50 

4568  H.  R.  Deranleau 10/2/45  4.50 

4570  C.  F.  Fletcher,  Secretary 11/6/45  232.70 

4571  Joe  E.  Millard 11/6/45  4.50 

4572  H.  R.  Deranleau 11/6/45  4.50 

4574  C.  F.  Fletcher,  Secretary 12/4/45  161.90 

4575  Joe  E.  Millard 12/4/45  4.50 

4576  H.  R.  Deranleau 12/4/45  4.50 
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Purpose 

March  Salary 
Directors'  Meeting 

Rent 

Reimbursement   Revolving   Fund    (Withhold.   Tax 

133.80,  See's  Apr.  Salary  $255.40) 
Directors'  Meeting 

Rent 

Reinihurseinent  Revolving  Fund  (See's.  May  Salary 

255.40,  June  Salary  255.40,  Rent  25.00) 
Directors'  Meeting 

Secretaiy's  Bond 

'43  Telephone  Charge 

Rcimbui-senieiit  Revolving  Fund  (Sees.  July  Salary 

255.40,  Rent  25.00) 
Directors'  Meetings 

Reimbursement  Revolving  F"'und  (See's.  Aug.  Sal- 
ary 136.90,  Sept.  Salary  136.90,  Rent  50.00) 
Directors'  Meeting 

Reimbursement   Revolving   Fund    (Withhold.   Tax 

70.80,  See's.  Oct.  Salary  136.90,  Rent  25.00) 
Directors'  Meeting 

Reimbursement  Revolving  Fund  (See's.  Nov.  Salarj' 

136.90,  Rent  25.00) 
Directoi-s'  Meeting 
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XI. 

That  each  and  all  of  said  vouchers  are  for  the 
issuance  of  warrants  to  pay  valid  and  existing 
claims  against  the  Richland  Irrigation  District  and 
its  funds  but  the  County  Auditor  of  Benton 
County,  Washington,  wrongfully  refuses  to  issue 
any  of  said  warrants  on  said  vouchers  upon  the 
ground  that  the  United  States  of  America,  through 
one  of  its  agents,  Bernard  H.  Ramsey,  Special 
Assistant  to  the  Attorney  General,  by  letter  has 
requested  the  County  Treasurer  of  Benton  County 
not  to  pay  any  warrants  for  salaries  of  members 
of  said  district's  board  of  directors,  for  salary  of 
said  district's  secretary  or  for  legal  services  for 
said  district,  and  has  advised  said  County  Treas- 
urer that  any  such  payments  would  be  made  at 
his  own  risk. 

XII. 

That  the  United  States  of  America  does  not  now 
have  and  never  has  had  any  right,  title  or  interest 
in  or  to  the  funds  or  monies  of  the  Richland  Irri- 
gation District;  and  that  the  said  wrongful  refusal 
of  said  County  Auditor  to  issue  said  warrants  is 
an  unlawful  interference  with  the  functioning  of 
the  Richland  Irrigation  District,  and  is  in  viola- 
tion of  the  laws  of  the  State  of  AVashington  pre- 
scribing the  duties  of  said  County  Auditor.   [188] 

XIII. 

That  the  said  Harley  E.  Chapman,  as  County 
Auditor  of  Benton  County,  Washington,  has  wrong- 
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fully  refused,  and  still  wrongfully  refuses,  to  issue 
the  warrants  described  in  j)aragrapli  X  hereof  or 
any  warrants  requested  by  vouchers  issued  and 
approved  by  the  Richland  Irrigation  District. 

XIV. 

That  the  said  C.  W.  Nessly,  as  County  Treasurer 
of  Benton  County,  Washington,  brought  said  let- 
ter, referred  to  in  paragraph  XI  hereof,  to  the 
attention  of  said  County  Auditor  and  advised  said 
County  Auditor  that  in  view  of  said  letter  he,  said 
County  Treasurer,  would  not  pay  said  warrants 
or  any  other  warrants  on  the  funds  of  said  district 
if  the  same  were  issued  by  said  County  Auditor, 
unless  and  until  directed  to  do  so  by  an  order  or 
decree  of  court. 

XV. 

That  on  February  23,  1943,  a  condemnation  pro- 
ceeding, entitled  United  States  of  America,  peti- 
tioner, V.  Clements  P.  Alberts,  defendant.  Civil 
No.  128,  was  commenced  in  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Wash- 
ington: and  that  in  its  petition  for  condemnation 
filed  on  said  date  and  in  the  order  of  said  court 
entered  on  the  same  date  and  granting  to  the  United 
States  of  America  the  right  of  immediate  posses- 
sion, the  property  covered  b}^  said  petition  and 
order  included  the  farm  lands  and  other  real  prop- 
erties and  improvements  owned  by  the  Richland 
Irri*?ation  District  and  included  the  lands  of  private 
landowners  in  said  district,  including  the  land 
owned  by  the  plaintiffs  Dietrich  and  described  in 
paragraph  I  hereof. 
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XVI. 

That  in  April,  1943,  and  pursuant  to  said  order 
of  February  23,  1943,  the  said  petitioner,  the  United 
States  of  America,  took  possession  of  all  the  prop- 
erty of  the  Richland  Irrigation  District  covered 
by  said  order,  except  said  district's  office,  diver- 
sion works,  and  [189]  main  and  lateral  canals; 
and  that  possession  of  said  office,  diversion  works 
and  canals  was  taken  pursuant  to  said  order  on 
or  about  November  1,  1943. 

XVII. 

That  on  or  about  May  19,  1943,  the  United  States 
of  America  filed  in  said  Civil  No.  128  an  amended 
petition  for  condemnation,  accompanied  by  a  decla- 
ration of  taking  and  a  dei)osit  paid  into  court, 
entitled  United  States  of  America,  petitioner,  v. 
Clements  P.  Alberts,  Ernest  H.  Dietrich,  et  al., 
defendants,  and  numbered  Civil  No.  128-4;  that 
said  amended  petition  and  declaration  of  taking- 
covered  said  property  of  i)laintiffs  Dietrich  but 
did  not  cover  any  of  said  properties  of  said  dis- 
trict; and  that  by  the  filing  of  said  declaration  of 
taking  the  said  petitioner  took  title  to  said  prop- 
erty of  plaintiffs  Dietrich,  which  title  was  de- 
scribed in  said  amended  petition  and  declaration 
of  taking  as  follows: 

''The  fee  simple  title,  subject,  however,  to 
existing  easements  for  public  roads  and  high- 
ways, for  public  utilities,  for  railroads,  for 
pipelines  and  for  existing  irrigation  ditches, 
canals  and  laterals  owned  by  the  Richland  Ir- 
rigation District." 
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XVIII. 

That  on  or  about  October  10,  1943,  compensation 
for  the  taking  of  the  said  property  of  plaintiffs 
Dietrich  was  detei-niined  by  a  jury  in  said  proceed- 
ing No.  128-4.    That  in  the  course  of  said  proceed- 
ing, on  October  8,  1943,  plaintiffs  Dietrich  offered 
to  prove  the  value  of  the  iDroperties  of  the  Rich- 
land Irrigation  District,  which  had  been  taken  by 
the  said  petitioner  pursuant  to  said  order  of  Febru- 
ary 23,  1943,  in  order  that  plaintiffs  Dietrich  might 
have  said  value  determined  and  their  proportionate 
share  thereof  awarded  in  their  jury  trial;  that  the 
said  petitioner  objected  to  said  offer  of  proof;  and 
that  said  objection  was  sustained  and  said  offer  of 
proof  rejected,  as  explained  by  said  court,  because 
in  the  trial  for  determining  the  [190]  compensation 
to  be  paid  for  said  land  of  plaintiffs  Dietrich,  there 
was  no  room  to  try  also  the  value  of  their  propor- 
tionate share  of  said  district's  properties,  also  be- 
cause said  plaintiffs  Dietrich  were  not  the  owners 
of  the  legal  title  to  said  district's  properties  and 
because  they  had  no  right  to  assert  a  direct  claim 
to  their  proportionate  share,  and  also  in  order  to 
avoid   the    chaos,    awkwardness    and    confusion    of 
numerous  determinations  by  different  juries  of  the 
value  of  said  district's  properties.    That  said  jury 
trial  proceeded  in  accordance  with  said  limitation 
on   proof;    and   that   the    compensation    award    to 
plaintiffs  Dietrich   was   exclusively   for  their   real 
property    as    herein-above    described.     That    other 
proceedings  against  farm  tracts  of  other  private 
landowners   in   said   district   proceeded   under   the 
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same  limitation  on  proof,  in  part  because  of  an 
assurance  given  by  said  petitioner  in  open  court 
that  said  petitioner  would  proceed  expeditiously  to 
file  declarations  of  taking  and  have  just  compensa- 
tion determined  with  respect  to  said  properties  of 
said  district. 

XIX. 

That  the  said  jDetitioner  in  said  condemnation 
action,  Civil  No.  128,  in  May  1944  filed  therein 
amended  petitions  and  declarations  of  taking,  num- 
bered Civil  No.  128-98  and  Civil  No.  128-100,  cov- 
ering said  district  properties ;  and  that  said  district 
properties  have  been  covered  only  by  the  original 
petition  in  said  Civil  No.  128,  and  by  the  amended 
petitions  and  declarations  of  taking  in  said  Civil 
No.  128-98  and  Civil  No.  128-100. 

XX. 

That  said  petitioner  by  demui*rer  to  the  answer 
of  the  defendant  Richland  Irrigation  District  in 
said  Civil  No.  128-100  is  contending  and  urging 
upon  said  court  that  said  defendant  district,  named 
defendant  by  the  said  petitioner,  has  no  capacity 
to  answer  or  defend  against  the  amended  petition 
served  on  it  by  said  petitioner,  that  said  Joe  E. 
Millard,  D.  M.  Allen  and  Henry  Deranleau  are  not 
qualified  to  represent  said  district  and  that  the  said 
petitioner  acquired  from  the  jjlaintiffs  Dietrich  and 
other  similarly  situated  private  landowners  of  prop- 
e7*tv  in  said  district  full  rit^ht,  title  and  interest  in 
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and  to  all  assets  of  said  district,  although  in  the 
proceedings  in  Civil  No.  128-4  in  which  said  peti- 
tioner acquired  by  condemnation  the  said  land  of 
plaintiffs  Dietrich,  there  was  not  any  proof  of  or 
compensation  for  the  value  of  said  district 's  proper- 
ties, for  the  reasons  set  forth  in  paragraph  XVIII 
hereof. 

XXI. 

That  under  the  laws  of  the  State  of  Washington 
legal  title  to  irrigation  district  properties  is  vested 
in  the  district  and  such  properties  are  held  by  the 
district  in  trust  for  the  purposes  of  the  irrigation 
district  and  for  the  benefit  of  the  creditors  and 
private  landowners  of  the  district;  that  said  rela- 
tionship of  trustee  and  beneficiaries  existed  between 
the  Richland  Irrigation  District  and  plaintiffs  Die- 
trich on  February  23,  1943,  with  regard  to  the 
properties  of  said  district  taken  by  said  petitioner's 
exercise  of  the  power  of  eminent  domain  and  that 
said  relationship  continues  to  exist  with  regard  to 
the  fund  or  just  compensation  for  said  properties; 
that  said  fund  stands  in  the  place  of  said  proper- 
ties and  that  said  petitioner,  the  condemner,  has  no 
interest  in  said  fund. 

XXII. 

That  plaintiffs  Dietrich  have  an  interest  in  said 
fund  in  said  condemnation  proceeding  and  have  an 
interest  in  the  success  of  the  defendant  Richland 
Irrigation  District  in  said  condemnation  proceed- 
ing. 
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XXIII. 

That  the  equitable  administration  of  the  trust  of 
which  the  Richland  Irrigation  District  is  trustee, 
and  the  interests  of  plaintiffs  Dietrich,  as  benefi- 
ciaries, are  imperiled  and  interfered  with  [192] 
by  reason  of:  (1)  the  challenge  in  said  condemna- 
tion proceeding  of  the  capacity  of  said  district  to 
answer  and  defend  and  the  challenge  in  said  pro- 
ceeding of  the  qualifications  of  said  Joe  E.  Millard, 
D.  M.  Allen  and  Henry  Deranleau  to  function  as 
directors  of  said  district;  and  (2)  the  wrongful 
action  of  defendants  Harley  E.  Chapman,  County 
Auditor  of  Benton  County,  Washington,  and  C.  W. 
Nessly,  County  Treasurer  of  Benton  County,  Wash- 
ington, in  refusing  to  issue  and  pay  said  warrants, 
thereby  rendering  difficult  and  interfering  with  said 
district's  defense  against  the  United  States  of 
America  in  said  condemnation  proceeding  and  with 
said  district's  general  administration  of  said  trust. 

Wherefore,  plaintiffs  pray  that  this  court  in  the 
exercise  of  its  equity  jurisdiction : 

(1)  Take  jurisdiction  of  the  trust  of  which, 
under  the  laws  of  the  State  of  Washington, 
the  Richland  Irrigation  District  is  trustee; 

(2)  Decree  that  said  Joe  E.  Millard,  D.  M. 
Allen  and  Henry  Deranleau  are  de  facto 
directors  of  the  Richland  Irrigation  Dis- 
trict; that  they  shall  continue  to  function 
as  directors  of  said  district  and  shall  do 
any    and    all    things    necessary    to    defend 
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against  the  United  States  of  America  in 
said  condemnation  action  and  to  protect 
the  interests  of  said  trust;  and  that  pur- 
suant to  vouchers  approved  by  them,  the 
County  Auditor  of  Benton  Comity,  Wash- 
ington, shall  issue  warrants,  and  the  County 
Treasurer  of  Benton  County,  Washington, 
shall  pay  such  warrants,  in  the  same  man- 
ner and  with  the  same  effect  as  provided 
by  the  laws  of  the  State  of  Washington  with 
respect  to  vouchers  approved  by  irrigation 
district  directors; 

or,  in  the  alternative. 

Appoint  said  Joe  E.  Millard,  D.  M.  Allen 
and  Henry  Deranleau  as  trustees  of  the 
Richland  Irrigation  District  [193]  with 
power  to  sue  and  be  sued  in  the  name  of 
said  district  or  in  their  own  names  as  trus- 
tees, and  with  power  to  do  any  and  all 
things  necessary  to  defend  against  the 
United  States  of  America  in  said  condem- 
nation action  and  to  protect  the  interests 
of  said  trust;  and  order  the  County  Treas- 
urer of  Benton  County,  Washington,  to  pay 
into  this  court  the  funds  received  and  held 
by  him  as  ex-officio  treasurer  of  the  Rich- 
land Irrigation  District,  said  funds  to  be 
available  for  expenditure  by  said  trustees 
subject  to  approval  by  this  court. 

(3)     Decree  that  any  award  in  said  condemna- 
tion action.   United   States   of  America   v. 
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Clements  P.  Alberts,  et  al.,  Civil  No.  128, 
which  may  be  ordered  by  said  district  court 
of  the  United  States  to  be  paid  to  the  Rich- 
land Irrigation  District,  or  to  said  Joe  E. 
Millard,  D.  M.  Allen  and  Henry  Deranleau 
as  trustees,  shall  upon  receipt  be  paid  into 
this  court,  to  be  paid  out  upon  order  of 
this  court  after  further  appropriate  pro- 
ceedings ; 

(4)  Decree  that  this  court  retains  jurisdiction 
of  this  matter  for  further  appropriate 
supervision  of  the  administration  of  said 
trust  and  for  further  appropriate  proceed- 
ings directed  toward  dissolution  of  the 
Richland  Irrigation  District  and  distribu- 
tion of  the  corpus  of  the  trust ; 

(5)  Decree  that  not  later  than  sixty  days  after 
final  decision  in  said  condemnation  action, 
including  final  disposition  of  any  appeal 
or  review  proceedings,  said  Joe  E.  Millard, 
D.  M.  Allen  and  Henry  Deranleau,  as  di- 
rectors or  trustees  as  the  case  may  be,  shall 
report  to  this  court  the  final  [194]  decision 
in  said  condemnation  action  and  shall  sug- 
gest to  this  court  such  further  proceedings 
in  this  matter  as  shall  be  deemed  by  them 
to  be  proper  and  in  accordance  with  the 
decree  of  this  court. 

/s/  J.  K.  CHEADLE, 

Attorney  for  Plaintiffs. 
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State  of  Washington, 
County  of  Yakima — ss. 

Ernest  H.  Dietrich,  being  first  duly  sworn,  de- 
poses and  says:  That  he  is  one  of  the  plaintiffs 
above  named  and  makes  this  verification  in  behalf 
of  himself  and  plaintiff  Ruth  Dietrich;  that  he  has 
read  the  above  and  foregoing  complaint  and  knows 
the  contents  thereof  and  believes  the  same  to  be 
true. 

/s/  ERNEST  H.  DIETRICH 

Subscribed  and  sworn   to   before   me   this   18th 
day  of  February,  1946. 
[Seal)  M.  D.  OLMSTEAD, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  in  Grandview. 

State  of  Washington, 
County  of  Benton — ss. 

Joe  E.  Millard,  being  first  duly  sworn,  deposes 
and  says:  That  he  is  one  of  the  plaintiffs  above 
named  and  makes  this  verification  in  behalf  of  him- 
self and  plaintiffs  D.  M.  Allen,  Henry  Deranleau 
and  Richland  Irrigation  District;  that  he  has  read 
the  above  and  foregoing  complaint  and  knows  the 
contents  thereof  and  believes  the  same  to  be  true. 
/s/  JOE  E.  MILLARD 
Subscribed  and  sworn  to  before  me  this  15th  day 
of  February,  1946. 

FLOYCE   SMITH, 
Notary  Public  in  and  for  the  State  of  Washing-ton, 
residing  in  Kennewick. 

Filed  February  25,  1946.  [195] 
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[Title  of  Superior  Court  and  Cause.] 

CERTIFICATE 

I,  Bess  Royer,  County  Clerk,  and  by  virtue  of 
the  laws  of  the  State  of  Washington  ex-officio  Clerk 
of  the  Superior  Court  of  the  State  <jf  Washington, 
in  and  for  said  County,  do  hereby  certify  that  the 
annexed  and  foregoing  is  a  true  and  correct  copy 
of  the  Summons  and  Complaint,  filed  February  25, 
1946,  in  the  above  entitled  action,  as  the  same  now 
appears  on  file  and  of  record  in  my  office. 

In  Testimony  AVhereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  this  3rd 
day  of  May,  1946. 

[Seal]  BESS   ROYER,   Clerk, 

By  WILMA  OT.TVER,  Deputy. 
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EXHIBIT  "B" 

In  the  Superior  Court  of  the  State  of  Washington 
for  Benton  County 

No.  8035 

C.  I.  WRIGHT  and  MAMIE  WRIGHT,  husband 
and  wife,  B.  SALVINI,  J.  H.  EVETT,  and 
PRIEST  RAPIDS  IRRIGATION  DIS- 
TRICT, a  municipal  corporation  of  the  State 
of  Washington, 

Plaintiffs, 
vs. 

HARLEY  E.  CHAPMAN,  County  Auditor  of  Ben- 
ton County,  Washington,  and  C.  W.  NESSLY, 
County  Treasurer  of  Benton  County,  Wash- 
ington, 

Defendants. 

SUMMONS 

To  the  said  Harley  E.  Chapman,  County  Auditor 
of  Benton  County,  Washington,  and  C.  W. 
Nessly,  County  Treasurer  of  Benton  County, 
Washington,  defendants. 

You  are  hereby  summoned  to  appear  within 
twenty  days  after  service  of  this  Summons  upon 
you,  exclusive  of  the  day  of  service,  if  served  out 
of  the  State  of  Washington,  and  answer  the  com- 
plaint and  serve  a  copy  of  your  answer  upon  the 
undersigned  at  the  place  below  specified,  and  de- 
fend the  above  entitled  action  in  the  court  of  afore- 
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said;  and  in  case  of  your  failure  so  to  do,  judg- 
ment will  be  rendered  against  you,  according  to  the 
demand  of  the  complaint,  which  will  be  filed  with 
the  clerk  of  said  court,  a  copy  of  which  is  herewith 
served  upon  you. 

J.  K.  CHEADLE, 

Attorney  for  Plaintiff. 
P.  O.  Address:  Old  National  Bank  Building,  Spo- 
kane, Washington. 

In  the  Superior  Court  of  the  State  of  Washington 
in  and  for  Benton  County 

No.  8035 

C.  I.  WRIGHT  and  MAMIE  WRIGHT,  husband 
and  wife,  B.  SALVINI,  J.  H.  EVETT,  and 
PRIEST  RAPIDS  IRRIGATION  DIS- 
TRICT, a  municipal  corporation  of  the  State 
of  Washington, 

Plaintiffs, 
vs. 

HARLEY  E.  CHAPMAN,  County  Auditor  of  Ben- 
ton County,  Washington,  and  C.  W.  NESSLY, 
County  Treasurer  of  Benton  County,  Wash- 
ington, 

Defendants. 

Complaining    of    the    defendants,    the    plaintiffs 
allege : 

I. 

That    the    plaintiffs    C.    I.    Wright    and    Mamie 
Wright,  husband  and  wife,  were  on  and   \)v\or  to 
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February   23,    1943,   the   owners   of   the   following 
described  real  property,  to-wit: 

Southeast  quarter  of  Southwest  quarter  of 
Southeast  quarter.  Section  twenty-five  (25), 
Township  fourteen  (14)  North,  Range  twenty- 
six  (26)  East,  Willamette  Meridian,  containing 
10  acres. 

II. 

That  said  property  was  located  within  the  Priest 
Rapids  Irrigation  District,  subject  to  assessments 
for  said  district,  received  its  irrigation  water  from 
said  district,  and  said  property  and  the  plaintiffs 
Wright,  as  owners  of  said  property,  were  entitled 
to  each  and  all  of  the  benefits,  as  well  as  the  bur- 
dens, of  the  law^s  of  the  State  of  Washington  per- 
taining to  irrigation  districts  under  which  the 
Priest  Rapids  Irrigation  District  was  organized 
and  operated. 

III. 

That  the  Priest  Rapids  Irrigation  District  did 
on  February  23,  1943,  have  within  its  boundaries 
a  total  of  15,891.93  acres  of  land,  of  which  5731.97 
[198]  acres  were  owned  by  so-called  private  land- 
owners such  as  plaintiffs  Wright;  that  the  balance 
was  ow^ned  by  said  district;  and  that  said  plaintiffs 
Wright  were  therefore  the  owners  of  .174%  of  all 
the  land  in  private  ownership  in  said  district  as  of 
said  date. 
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IV. 

That  said  plaintiffs  Wright  sue  for  the  benefit  of 
themselves  and  all  other  persons  similarly  situated, 
more  particularly  each  and  every  owner  of  land  in 
private  ownership  within  the  Priest  Rapids  Irriga- 
tion District  as  of  February  23,  1943. 

V. 

That  the  plaintiffs  B.  Salvini  and  J.  H.  Evett 
were  on  February  23,  1943,  the  duly  elected,  quali- 
fied and  acting  directors  of  the  Priest  Rapids  Irri- 
gation District;  and  that  since  said  date  they  have 
continued  to  function  as  directors  of  said  district. 

VI. 

That  the  plaintiff  Priest  Rapids  Irrigation  Dis- 
trict is  a  duly  organized  irrigation  district,  organ- 
ized and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Washington,  and  that  R.  S.  Reierson  is 
the  duly  appointed,  qualified  and  acting  secretary 
of  said  district. 

VII. 

That  the  defendant  Harley  E.  Chapman  is  the 
duly  elected,  qualified  and  acting  County  Auditor 
of  Benton  County,  Washington. 

VIII. 

That  the  defendant  C.  W.  Nessly  is  the  duly 
elected,  qualified  and  acting  County  Treasurer  of 
Benton  County,  Washington. 
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IX. 

That  under  the  laws  of  the  State  of  Washington 
it  is  the  duty  of  the  County  Auditor  of  Benton 
County,  Washington  to  [199]  issue  warrants  upon 
vouchers  approved  by  the  Priest  Rapids  Irrigation 
District,  said  warrants  to  be  issued  on  the  funds 
of  said  district  as  directed  by  the  vouchers  so  ap- 
proved ;  and  that  it  is  the  duty  of  the  County  Treas- 
urer of  Benton  County,  Washington,  ex  officio 
treasurer  of  said  district,  to  pay  said  warrants 
from  the  funds  of  said  district  in  the  hands  of 
said  County  Treasurer. 

X. 

That  plaintiffs  are  informed  and  believe  that 
vouchers  for  the  issuance  of  warrants  to  pay  valid 
and  existing  claims  against  the  Richland  Irrigation 
District,  an  irrigation  district  of  the  State  of  Wash- 
ington which  is  in  a  situation  similar  to  that  of  the 
I'riest  Rapids  Irrigation  District,  and  the  funds  of 
said  Richland  District  have  been  presented  to  the 
County  Auditor  of  Benton  County,  Washington, 
and  that  said  county  auditor  wrongfully  refuses  to 
issue  any  of  said  warrants  on  said  vouchers  upon 
the  ground  that  the  United  States  of  America, 
through  one  of  its  agents,  Bernard  H.  Ramsey, 
Special  Assistant  to  the  Attorney  General,  by  letter 
has  requested  the  County  Treasurer  of  Benton 
County  not  to  pay  any  warrants  for  salaries  of 
members  of  said  Richland  District's  board  of  direc- 
tors, for  salary  of  said  Richland  District's  secretary 
or  for  legal  services  for  said  Richland  District,  and 
has  advised  said  County  Treasurer  that  any  such 
payments  would  be  made  at  his  own  risk. 
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XI. 

That  the  United  States  of  America  does  not  now 
have  and  never  has  had  any  right,  title  or  interest 
in  or  to  the  funds  or  monies  of  the  said  Ricldand 
Irrigation  District  or  of  the  Priest  Rapids  Irriga- 
tion District;  and  that  the  said  wrongful  refusal 
of  said  County  Auditor  to  issue  said  warrants  is 
an  unlawful  intei-ference  with  the  functioning  of 
the  Richland  Irrigation  District  and  threatens  an 
unlawful  interference  with  the  functioning  of  the 
Priest  Rapids  Irrigation  District,  and  is  in  viola- 
tion of  the  laws  [200]  of  the  State  of  Washington 
prescribing  the  duties  of  said  County  Auditor. 

XII. 

That  the  said  Harley  E.  Chapman,  as  County 
Auditor  of  Benton  County,  Washington,  has  wi^ong- 
fully  refused,  and  still  wrongfully  refuses,  to  issue 
any  warrants  requested  by  vouchers  issued  and 
approved  by  said  Richland  Irrigation  District ;  that 
plaintiffs  are  informed  and  believe  that  said  County 
Auditor  will  refuse,  likewise,  to  issue  any  warrants 
requested  by  vouchers  issued  and  approved  by  the 
Priest  Rapids  Irrigation  District;  and  that  said 
threatened  wrongful  refusal  to  issue  warrants 
threatens  an  unlawful  interference  with  the  func- 
tioning of  the  Priest  Rapids  Irrigation  District. 

XIII. 

That  the  said  C.  W.  Nessly,  as  County  Treasurer 
of  Benton  County,  Washington,  brought  said  letter, 
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referred  to  in  paragraph  X  hereof,  to  the  attention 
of  said  County  Auditor  and  advised  said  County 
Auditor  that  in  view  of  said  letter  he,  said  County 
Treasurer,  would  not  pay  any  warrants  on  the 
funds  of  said  Richland  District  if  the  same  were 
i^.sued  by  said  County  Auditor,  unless  and  until 
directed  to  do  so  by  an  order  or  decree  of  Court; 
and  that  plaintiffs  are  informed  and  believe  that 
said  County  Treasurer  will  refuse,  likewise,  to  pay 
any  warrants  on  the  funds  of  the  Priest  Rapids 
Irrigation  District ;  and  that  said  threatened  wrong- 
full  refusal  to  pay  warrants  threatens  an  unlawful 
interference  with  the  functionmg  of  the  Priest 
Rapids  Irrigation  District  and  deprives  said  dis- 
trict of  the  treasury  and  the  ex  officio  treasurer 
provided  for  irrigation  districts  by  the  laws  of  the 
State  of  Washington. 

XIV. 

That  on  February  23,  1943,  a  condemnation  pro- 
ceeding, entitled  United  States  of  America,  peti- 
tioner, V.  Clements  P.  Alberts,  [201]  defendant, 
Civil  No.  128,  was  commenced  in  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington;  and  that  in  its  petition  for  condem- 
nation filed  on  said  date  and  in  the  order  of  said 
court  entered  on  the  same  date  and  granting  to  the 
United  States  of  America  the  right  of  immediate 
possession,  the  property  covered  by  said  petition 
and  order  included  the  farm  lands  and  other  real 
properties  and  improvements  owned  by  the  Priest 
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Rapids  Irrigation  District  and  included  the  lands 
of  private  landowners  in  said  district,  including 
the  land  owned  hy  the  plaintiffs  Wright  and  de- 
scribed in  paragraph  I  hereof,  and  included  also 
similar  properties  of  said  Richland  Irrigation 
District. 

XV. 

That  in  April,  1943,  and  pursuant  to  said  order 
of  February  23,  1943,  the  said  petitioner,  the  United 
States  of  America,  took  possession  of  all  the  prop- 
erty of  the  Priest  Rapids  Irrigation  District  cov- 
ered by  said  order,  except  said  district's  power 
plant,  power  canal  and  transmission  lines ;  and  that 
possession  of  said  power  plant,  power  canal  and 
transmission  lines  was  taken  pursuant  to  said  order 
on  or  about  October  1,  1943. 

XVI. 

That  on  or  about  August  26,  1943,  the  United 
States  of  America  tiled  in  said  Civil  No.  128  an 
amended  petition  for  condemnation,  accompanied 
by  a  declaration  of  taking  and  a  deposit  paid  into 
court,  entitled  United  States  of  America,  petitioner, 
V.  Clements  P.  Alberts,  C.  I.  Wright,  et  al.,  defend- 
ants, and  numbered  Civil  No.  128-43;  that  said 
amended  petition  and  declaration  of  taking  covered 
said  property  of  plaintiffs  Wright  but  did  not  cover 
any  of  said  properties  of  said  district;  and  that  by 
the  tiling  of  said  declaration  of  taking  the  said  peti- 
tioner  took    title   to    said    property    of    plaintiffs 
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Wright,  which  title  was  described  in  said  amended 
petition  and  declaration  of  taking  as  follows: 

"The  fee  simple  title,  subject,  however,  to 
existing  [202]  easements  for  public  roads  and 
highways,  for  public  utilities,  for  railroads,  for 
pipelines  and  for  existing  irrigation  ditches, 
canals  and  laterals  owned  by  the  Priest  Rapids 
Irrigation  District." 

XVII. 

That  on  or  about  October  15,  1943,  compensation 
for  the  taking  of  said  property  of  plaintiffs  Wright 
was  determined  by  a  jury  in  said  proceeding  No. 
128-43.  That  in  the  course  of  said  proceeding,  on 
October  12,  1943,  plaintiffs  Wright  offered  to  prove 
the  value  of  the  properties  of  the  Priest  Rapids 
Irrigation  District,  which  had  been  taken  by  the 
said  petitioner  pursuant  to  said  order  of  February 
23,  1943,  in  order  that  plaintiffs  Wright  might  have 
said  value  determined  and  their  proportionate  share 
thereof  awarded  in  their  jury  trials;  and  the  said 
petitioner  objected  to  said  offer  of  proof;  and  that 
said  objection  was  sustained  and  said  offer  of  proof 
rejected,  as  explained  by  said  court,  because  in  the 
trial  for  determining  the  compensation  to  be  paid 
for  said  land  of  plaintiffs  Wright,  there  was  no 
room  to  try  also  the  value  of  their  proportionate 
share  of  said  district's  properties,  also  because  said 
plaintiffs  Wright  were  not  the  owners  of  the  legal 
title  to  said  district's  properties  and  because  they 
had  no  right  to  assert  a  direct  claim  to  their  pro- 
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portionate  share,  and  also  iii  order  to  avoid  the 
chaos,  awkwardness  and  confusion  of  numerous  de- 
terminations by  different  juries  of  the  vahie  of 
said  district's  properties.  That  said  jury  trial  pro- 
ceeded in  accordance  with  said  limitation  on  proof; 
and  that  the  compensation  award  to  plaintiffs 
Wright  was  exclusively  for  their  real  property  as 
herein-above  described.  That  other  ])roceedings 
against  farm  tracts  of  other  private  landowners  in 
said  district  proceeded  under  the  same  limitation  on 
proof,  in  part  because  of  an  assurance  given  by  said 
petitioner  in  open  court  that  said  petitioner  would 
proceed  expeditously  to  tile  declarations  of  taking 
and  have  just  compensation  determined  with  respect 
to  said  properties  of  said  district.  [203] 

XVIII. 

That  the  said  petitioner  in  said  condemnation 
action,  Civil  No.  128,  in  May  1944  filed  therein  an 
amended  petition  and  declaration  of  taking,  num- 
bered Civil  No.  128-99,  covering  said  Priest  Rapids 
Irrigation  District's  properties;  and  that  said  dis- 
trict properties  have  been  covered  only  by  the 
original  petitions  in  said  Civil  No.  128,  and  by  the 
amended  petition  and  declaration  of  taking  in  said 
Civil  No.  128-99. 

XIX. 

That  said  petitioner  by  demurrer  to  the  answer 
of  the  defendant  Priest  Rapids  Irrigation  District 
in  said  Civil  No.  128-99  is  contending  and  urging 
upon  said  court  that  said  defendant  district,  named 
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defendant  by  the  said  petitioner,  has  no  capacity  to 
answer  or  defend  against  the  amended  petition 
served  on  it  by  said  petitioner,  that  said  B.  Salvini 
and  J.  H.  Evett  are  not  qualified  to  represent  said 
district  and  that  the  said  petitioner  acquired  from 
the  plaintiffs  Wright  and  other  similarly  situated 
private  landowners  of  property  in  said  district  full 
right,  title  and  interest  in  and  to  all  assets  of  said 
district,  although  in  the  proceedings  in  Civil  No. 
128-43  in  which  said  petitioner  acquired  by  con- 
demnation the  said  land  of  plaintiffs  Wright,  there 
was  not  any  proof  of  or  compensation  for  the  value 
of  said  district's  properties,  for  the  reasons  set 
forth  in  paragraph  XVII  hereof. 

XX. 

That  under  the  laws  of  the  State  of  Washington 
legal  title  to  irrigation  district  properties  is  vested 
in  the  district  and  such  properties  are  held  by  the 
district  in  trust  for  the  purposes  of  the  irrigation 
district  and  for  the  benefit  of  the  creditors  and 
private  landowners  of  the  district ;  and  said  relation- 
ship of  trustee  and  beneficiaries  existed  between  the 
Priest  Rapids  Irrigation  District  and  plaintiffs 
Wright  on  February  23,  1943,  with  regard  to  the 
properties  of  said  district  taken  by  said  petitioner's 
exercise  of  the  power  of  eminent  domain,  and  that 
said  relationship  continues  to  exist  with  regard  to 
the  fund  of  just  compensation  for  said  properties; 
that  said  fund  stands  in  the  place  of  said  properties 
and  that  said  petitioner,  the  condemner,  has  no  in- 
terest in  said  fund. 
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XXI. 

That  plaintiffs  Wright  have  an  interest  in  said 
fund  in  said  condemnation  proceeding  and  have  an 
interest  in  the  success  of  the  defendant  Priest 
Rapids  Irrigation  District  in  said  condenuiation 
proceeding. 

XXII. 

That  the  equitable  administration  of  the  trust  of 
which  the  Priest  Raj)ids  Irrigation  District  is 
trustee,  and  the  interests  of  plaintiffs  Wright,  as 
beneficiaries,  are  imperiled  and  interfered  with  by 
reason  of:  (1)  the  challenge  in  said  condemnation 
proceeding  of  the  capacity  of  said  district  to  answer 
and  defendant  and  the  challenge  in  said  proceeding 
of  the  qualifications  of  said  B.  Salvini  and  J.  H. 
Evett  to  function  as  directors  of  said  district; 
and  (2)  the  threatened  wrongful  action  of  defend- 
ants Harley  E.  Chapman,  County  Auditor  of  Ben- 
ton County,  Washington,  and  C.  W.  Nessly,  County 
Treasurer  of  Benton  County,  Washington,  refusing 
to  issue  and  pay  warrants  on  the  funds  of  said  dis- 
trict, thereby  rendering  difficult  and  interfering 
with  said  district 's  defense  against  the  United  States 
of  America  in  said  condemnation  proceeding  and 
with  said  district's  general  administration  of  said 
trust. 

Wherefore,  plaintiffs  pray  that  this  court  in 
the  exercise  of  its  equity  jurisdiction : 

(1)  Take  jurisdiction  of  the  trust  of  which, 
under  the  laws  of  the  State  of  Washington,  the 
Priest  Rapids  Irrigation  District  is  trustee; 
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(2)  Decree  that  said  B.  Salvini  and  J.  H.  Evett 
are  de  facto  directors  of  the  Priest  Rapids  Irriga- 
tion [205]  District ;  that  they  shall  continue  to  func- 
tion as  directors  of  said  district  and  shall  do  any 
and  all  things  necessary  to  defend  against  the 
United  States  of  America  in  said  condemnation 
action  and  to  protect  the  interests  of  said  trust; 
and  that  pursuant  to  vouchers  approved  by  them, 
the  County  Auditor  of  Benton  County,  Washington, 
shall  issue  warrants,  and  the  County  Treasurer  of 
Benton  County,  Washington,  shall  pay  such  war- 
rants, in  the  same  manner  and  with  the  same  effect 
as  provided  by  the  laws  of  the  State  of  Washington 
with  respect  to  vouchers  approved  by  irrigation 
district  directors : 

or,  in  the  alternative. 

Appoint  said  B.  Salvini  and  J.  H.  Evett  as  trus- 
tees of  the  Priest  Rapids  Irrigation  District  with 
power  to  sue  and  be  sued  in  the  name  of  said  district 
or  in  their  own  names  as  trustees,  and  with  power 
to  do  any  and  all  things  necessary  to  defend  against 
the  United  States  of  America  in  said  condemnation 
action  and  to  protect  the  interests  of  said  trust ;  and 
order  the  County  Treasurer  of  Benton  County, 
Washington,  to  pay  into  this  court  any  funds  re- 
ceived and  held  by  him  as  ex  officio  treasurer  of 
the  Priest  Rapids  Irrigation  District  said  funds 
to  be  available  for  expenditures  by  said  trustees 
subject  to  approval  by  this  court. 
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(3)  Decree  that  any  award  in  said  condemnation 
action.  United  States  of  America  vs.  Clements  P. 
Alberts,  et  al.,  Civil  No.  128,  which  may  be  ordered 
by  said  district  court  of  the  United  States  to  l)e 
paid  to  the  Priest  Rapids  Irrigation  District,  or 
to  said  [206]  B.  Salvini  and  J.  H.  Evett  as  trustees, 
shall  upon  receipt  be  paid  into  this  court,  to  be 
paid  out  upon  order  of  this  court  after  further 
appropriate  proceedings ; 

(4)  Decree  that  this  court  retains  jurisdiction 
of  this  matter  for  further  appropriate  supei-vision 
of  the  administration  of  said  trust  and  for  further 
appropriate  proceedings  directed  toward  dissolution 
of  the  Priest  Rapids  Irrigation  District  and  dis- 
tribution of  the  corpus  of  the  trust; 

(5)  Decree  that  not  later  than  sixty  days  after 
final  decision  in  said  condemnation  action,  including 
final  disposition  of  any  appeal  or  review  proceed- 
ings, said  B.  Salvini  and  J.  H.  Evett,  as  directoi*s 
or  trustees  as  the  case  may  be,  shall  report  to  this 
court  the  final  decision  in  said  condemnation  action 
and  shall  suggest  to  this  court  such  further  proceed- 
ings in  this  matter  as  shall  be  deemed  by  them  to 
be  proper  and  in  accordance  with  the  decree  of  this 
court. 

/s/  J.  K.  CHEADLE, 

Attorney  for  Plaintiffs.  [207] 
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State  of  Washington, 
County  of  Yakima — ss. 

C.  I.  Wright,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  one  of  the  plaintiffs  above  named 
and  makes  this  verification  in  behalf  of  himself  and 
plaintiff  Mamie  Wright ;  that  he  has  read  the  above 
and  foregoing  complamt  and  knows  the  contents 
thereof  and  believes  the  same  to  be  true. 
/s/  C.  I.  WRIGHT. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  March,  1946. 

[Seal]  JAMES  P.  SALVINI, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  in  Sunnyside. 

State  of  Washington, 
County  of  Yakima — ss. 

B.  Salvini,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  one  of  the  plaintiffs  above  named 
and  makes  this  verification  in  behalf  of  himself  and 
plaintiff  J.  H.  Evett  and  Priest  Rapids  Irrigation 
District;  that  he  has  read  the  above  and  foregoing 
complaint  and  knows  the  contents  thereof  and  be- 
lieves the  same  to  be  true. 

/s/  B.  SALVINI. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  March,  1946. 

[Seal]  JAMES  P.  SALVINI, 

Notary  Public  in  and  for  the  State  of  Washington, 
residing  in  Sunnyside. 

Filed  April  4,  1946.  [208] 
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In  the  Superior  Court  of  the  State  of  Washington 
for  Benton  County 

No.  8035 
C.  I.  WRIGHT,  et  ux.  et  al., 


Plaintiff, 


vs. 


HARLEY  E.  CHAPMAN,  County  Auditor,  et  al.. 

Defendants. 

CERTIFICATE 

I,  Bess  Royer,  County  Clerk,  and  by  virtue  of 
the  laws  of  the  State  of  Washington,  ex-officio  Clerk 
of  the  Superior  Court  of  the  State  of  Washington, 
in  and  for  said  County,  do  hereby  certify  that  the 
annexed  and  foregoing  is  a  true  and  correct  copy 
of  the  Summons  and  Com]ilaint,  filed  April  4,  1946, 
in  the  above  entitled  action,  as  the  same  now  ap- 
pears on  file  and  of  record  in  my  office. 

In  Testimony  Whereof,  I  Have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  this  3rd  day 
of  May,  1946. 

[Seal]  BESS  ROYER, 

Clerk. 

By  WILMA  OLIVER, 
Deputy. 

Filed  U.S.D.C.  May  6  ,1946. 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Division. 


Nos.  128-99  and  128-100 

UNITED  STATES  OF  AMERICA, 

Petitioner. 

vs. 

CLEMENTS  P.  ALBERTS,  et  ah, 

Defendants. 

ORDER  TO  SHOW  CAUSE 

To  Ernest  H.  Dietrich  and  Ruth  Dietrich,  husband 
and  wife,  Joe  E.  Millard,  D.  M.  Allen,  Henry 
Deranleau,  Richland  Irrigation  District,  a  mu- 
nicipal corporation  of  the  State  of  Washington, 
C.  I.  Wright  and  Mamie  Wright,  husband  and 
wife,  B.  Salvini,  J.  H.  Evett  and  Priest  Rapids 
Irrigation  District,  a  municipal  corporation  of 
the  State  of  Washington,  and  J.  K.  Cheadle, 
their  attorney: 

You  and  Each  of  You  Are  Hereby  Notified  and 
Cited  to  appear  in  the  above  named  Court  at  9:30 
a.m.  o'clock  on  the  14th  day  of  May,  1946,  in  the 
courtroom  of  the  Federal  Court  at  Yakima,  Wash- 
ington, then  and  there  to  show  cause,  if  any  there 
be,  and  why  said  Court  should  not, 

(1)  Appoint  a  trustee  and/or  receiver  or  other 
officer  of  this  Court  to  take  full  charge,  possession 
and  control  of  all  of  the  funds,  assets  and  properties 
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of  the  Richland  Irrigation  District  and  the  Priest 
Rapids  Irrigation  District,  and  hold  and  conserve 
the  same  subject  to  and  under  the  orders  of  this 
Court. 

(2)  Require  such  trustees,  receivers  and/or  offi- 
cers of  the  Court  to  [209]  represent  to  this  Court, 
within  a  reasonable  time,  a  full  inventory  of  all 
funds,  assets  and  properties  of  said  Richland  Irri- 
gation District  and  said  Priest  Rapids  Irrigation 
District. 

(3)  Make  and  enter  herein  an  order  or  orders 
herein  restraining  and  enjoining  you  and  each  of 
you,  your  officers,  agents,  employees,  representa- 
tives, and  attorneys  from  further  prosecuting  in 
the  Superior  Court  of  the  State  of  Washington  in 
and  for  Benton  County  and  the  case  of  C.  I.  Wright 
and  Mamie  Wright,  husband  and  wife,  B.  Salvini, 
J.  H.  Evett  and  Priest  Rapids  Irrigation  District, 
a  municipal  corporation  of  the  State  of  Washing- 
ton, Plaintiffs,  vs.  Harley  E.  Chapman,  County 
Auditor  of  Benton  County,  Washington,  and  C.  W. 
Nessly,  County  Treasurer  of  Benton  County,  Wash- 
ington, Defendants,  being  Cause  No.  8035,  and  from 
further  prosecution  in  the  Sujierior  Court  of  the 
State  of  Washington  in  and  for  Benton  County  the 
case  of  Ernest  H.  Dietrich  and  Ruth  Dietrich,  hus- 
band and  wife,  Joe  E.  Millard,  D.  M.  Allen,  Henry 
Deranleau,  and  Richland  Irrigation  District,  a  mu- 
nicipal corporation  of  the  State  of  Washingtoji, 
Plaintiffs,  vs.  Harley  E.  Chapman,  County  Auditor 
of  Benton  County,  Washington,  and  C.  W.  Nessly, 
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County  Treasurer  of  Benton  County,  Washington, 
Defendants,  Cause  No.  7987. 

Dated  this  6th  day  of  May,  1946. 

SAM  M.  DRIVER, 

United  States  District  Judge. 

FUed  May  6,  1946.  [210] 


[Title  of  District  Court  and  Cause.] 

RETURN  TO  ORDER  TO  SHOW  CAUSE 

Comes  now  J.  K.  Cheadle,  one  of  the  parties  to 
whom  this  Court  on  May  6,  1946  issued  its  Order 
to  Show  Cause  returnable  May  14,  1946;  and  for 
himself  and  for  and  on  behalf  of  the  other  parties 
named  in  said  order,  makes  this  return  and  res- 
ponses and  show  of  cause: 

I. 

Petitioner  attached  to  its  ''motion  for  appoint- 
ment of  trustee  or  receiver  and  for  restraining 
order,"  and  incorporated  in  paragraph  VII  of  said 
motion,  exhibit  "A",  described  as  a  transcript  of 
the  record  in  Dietrich,  et  al.,  v.  Chapman,  et  al.,  in 
the  Superior  Court  of  the  State  of  Washington,  in 
and  for  Benton  County;  but  there  w^as  not  included 
in  said  exhibit  "A"  a  demurrer  by  defendants,  a 
motion  to  squash  and  dismiss  by  the  United  States 
(appearing  specially)    or  the  order   of  the   court 


Priest  Rapids  Irrigation  District  271 

denying  said  dennirrer  and  motion;  and  copies  of 
the  same  are  attached  to  this  return  as  exhi})it  ''A'\ 
and  are  hereby  incorporated  by  reference  in  this 
return.  [211] 

II. 

The  record  in  this  proceeding,  inchiding  exhibits 
*'A"  and  *'B"  incorporated  in  paragraph  VII  of 
petitioner's  said  motion  and  exhibit  **A"  of  this 
return,  show  that  in  several  substantial  respects 
the  facts  pertinent  to  said  motion  and  said  oi-der  to 
show  cause  are  substantially  different  from  the 
statements  contained  in  petitioner's  said  motion; 
and  show  further  that  the  legal  conclusions  stated 
or  inferred  in  said  motion  of  petitioner  are  in- 
accurate in  so  far  as  they  have  bearing  on  the  merits 
of  petitioner's  motion. 

III. 

The  records  of  this  Court  in  this  condemnation 
proceeding,  including  the  aforesaid  exhibits,  show 
that  with  respect  to  petitioner's  said  motion  the 
law  and  the  equities  are  with  the  defendants  and 
are  not  with  the  petitioner. 

Wherefore,  resi)ondent  prays  the  Court: 

That  petitioner's  said  motion   be  denied   in 
all  respects. 

/s/  J.  K.  CHEADLE. 
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State  of  Washington, 
County  of  Yakima — ss. 

J.  K.  Cheadle,  being  duly  sworn,  deposes  and 
says:  That  he  is  one  of  the  parties  named  in  the 
above  described  order  to  show  cause  and  makes  this 
verification  in  behalf  of  himself  and  the  other 
parties  named  in  said  order;  that  he  has  read  the 
above  and  foregoing  return  and  response  and  show 
of  cause  and  knows  the  contents  thereof  and  believes 
the  same  to  be  true. 

/s/  J.  K.  CHEADLE. 
Subscribed  and  sworn  to  before  me  this  14th  day 
of  May,  1946. 

[Seal]  THOMAS  GRANGER, 

U.  S.  Commissioner. 
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EXHIBIT  A 

In  the  Superior  Court  of  the  State  of  Washington 
In  and  For  Benton  County 

No.  7987 
No.  99 

ERNEST  H.  DIETRICH,  RUTH  DIETRICH, 
JOE  E.  MILLARD,  D.  M.  ALLEN,  HENRY 
DERANLEAU  and  RICHLAND  IRRIGA- 
TION DISTRICT,  a  municipal  corporation  of 
the  State  of  Washington, 

Plaintiff, 
vs. 

HARLEY  E.  CHAPMAN,  County  Auditor  of  Ben- 
ton County,  Washington,  and  C.  W.  NESSLY, 
County  Treasurer  of  Benton  Coimty,  Wash- 
ington, 

Defendants. 

SPECIAL  APPEARANCE  BY  PETITIONER 
UNITED  STATES  OF  AMERICA,  UNDER 
MOTION   TO   QUASH  AND  DISMISS 

Comes  now  the  petitioner.  Ignited  States  of 
America,  by  and  through  Bernard  H.  Ramsey, 
Special  Assistant  to  the  Attorney  General,  appear- 
ing specially  and  for  purpose  of  this  motion  only, 
moves  the  Court  to  quash  and  dismiss  the  above 
entitled  proceeding  upon  the  ground  and  for  the 
reason : 

1.    That  the  Court  is  without  jurisdiction  to  enter- 
tain said  proceeding. 
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2.  That  the  United  States  of  America  has  not 
consented  to  be  sued  or  to  be  joined  as  a  part 
in  this  proceeding  in  this  court  or  in  any  court 
of  the  State  of  Washington;  that  the  court, 
therefore,  does  not  have  jurisdiction  of  the 
United  States  of  America  as  a  party  herein. 

3.  That  there  is  now  pending  in  the  District 
Court  of  the  United  States  for  the  Eastern 
District  of  Washington,  Southern  Division,  a 
proceeding  entitled  United  States  of  America, 
Petitioner,  vs.  Clements  P.  Alberts,  et  al..  De- 
fendants, involving  every  issue  presented  to 
the  Court  in  this  proceeding,  and  in  which  said 
proceeding  all  parties  herein  are  before  said 
United  States  District  Court. 

4.  That  all  issues  sought  to  be  presented  by  the 
plaintiffs  through  this  proceeding  can  and 
will  be  adjudicated  by  the  District  Court  of 
the  United  States  for  the  Eastern  District  of 
Washington,  Southern  Division  in  said  case 
of  United  States  of  America,  Petitioner,  vs. 
Clements  P.  Alberts,  et  al..  Defendants,  and 
that  any  relief  sought  by  plaintiffs  in  this 
proceeding  can  be  afforded  to  said  plaintiffs 
in  said  proceeding  [213]  as  is  evidenced  by  the 
allegation  of  plaintiff's  complaint  herein  and 
the  certified  copy  of  Motion  for  Leave  to  In- 
tervene and  Notice  of  Issue  hereto  attached 
and  made  a  part  hereof. 

5.  That  the  plaintiffs  herein  are  without  legal 
capacity  to  sue  in  this  proceeding. 
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6.    That  no  cause  of  action  or  suit  is  stated  herein. 

UNITED  STATP]S  OF  AMERICA, 
BERNARD  H.  RAMSEY, 

Special  Assistant  to  the  Attorney 
General. 
March  28,  1946. 
Copy  hereof  received  today. 

J.  K.  CHEADLE. 

Filed  March  28,  1946.  [214] 

[Title  of  Superior  Court  and  Cause.] 

CERTIFICATE 

I,  Bess  Rover,  Comity  Clerk,  and  by  virtue  of  the 
laws  of  the  State  of  Washington  ex-officio  Clerk 
of  the  Superior  Court  of  the  State  of  Washington, 
in  and  for  said  County,  do  hereby  certify  that  the 
annexed  and  foregoing  is  a  true  and  correct  copy 
of  the  Special  Appearance  by  Petitioner,  United 
States  of  America,  under  motion  to  Quash  and  Dis- 
miss, filed  March  28,  1946,  in  the  above  entitled  ac- 
tion as  the  same  now  appears  on  file  and  of  record 
in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  this  8th  day 
of  May,  1946. 

BESS  ROYER, 
Clerk. 

[Seal]  WILMA  OLIVER, 

Deputy. 
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[Title  of  Superior  Court  and  Cause.] 

DEMURRER 

Comes  now  the  defendants  and  demurr  to  plain- 
tiffs cause  or  action   for  the   reason   and  on  the 
grounds  that  the  complaint  herein  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Dated  this  5th  day  of  March,  1946. 
ANDREW   BROWN, 

Attorney  for  the  Defendants. 
Prosser,  Washington. 
Filed  March  6,  1946.  [216] 


[Title  of  Superior  Court  and  Cause.] 

CERTIFICATE 
I,  Bess  Royer,  County  Clerk,  and  by  virtue  of  the 
laws  of  the  State  of  Washington  ex-officio  Clerk  of 
the  Superior  Court  for  the  State  of  Washington,  in 
and  for  said  County,  do  hereby  certify  that  the 
annexed  and  foregoing  is  a  true  and  correct  copy 
of  the  Demurrer,  filed  March  6,  1946,  in  the  above 
entitled  action,  and  the  same  now  appears  on  file 
and  of  record  in  my  office. 

In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  this  8th  day 
of  May,  1946. 

BESS  ROYER, 
Clerk. 
[Seal]  WILMA  OLIVER, 

Deputy. 
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[Title  of  Superior  Coui-t  and  Cause.] 

ORDER  OVERRULING  DEMURRER  AND 
DENYING  MOTION  TO  QUASH  AND  DIS- 
MISS 

The  above  entitled  cause  having  come  on  for 
hearing  on  the  28th  day  of  March,  1946,  upon  de- 
fendants' demurrer  and  upon  the  motion  to  quash 
and  dismiss,  made  by  the  United  States  of  America 
in  its  special  appearance;  and  arguments  on  said 
demurrer  and  motion  having  been  heard,  the  de- 
fendants being  represented  by  Andrew  Brown,  the 
United  States  of  America  by  Bernard  H.  Ramsey, 
Special  Assistant  to  the  Attorney  General,  and  the 
plaintiffs  by  J.  K.  Cheadle;  and  this  Court  being 
fully  advised  in  the  premises; 

Now,  therefore,  it  is  hereby  ordered : 

That  said  demurrer  be  and  the  same  hereby  is 
overruled,  and  that  said  motion  to  quash  and  dis- 
miss be  and  the  same  hereby  is  denied; 

That  the  defendants  shall  have  ten  days  from 
March  28,  1946,  to  answer  the  complaint  herein ;  and 

That,  in  accordance  with  the  request  of  counsel 
for  the  United  States  and  the  agreement  of  counsel 
reached  in  open  court,  said  time  to  answer  shall 
be  extended,  without  further  order  of  this  court, 
to  thirty  days  from  March  28,  1946,  upon  the  filing 
herein  of  a  signed  copy  of  a  stipulation  filed  in 
United  States,  petitioner,  v.  Alberts,  et  al.,  Civil 
No.  128-99  and  199,  in  the  District  Court  of  the 
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United  States  for  the  Eastern  District  of  Washing- 
ton, effectively  postponing  the  hearing  therein  on 
the  petitioner's  demurrers  therein. 

Done  in  open  court  this  11th  day  of  April,  1946. 

TIMOTHY  A.  PAUL, 

Judge  of  the  Superior  Court. 

Presented  by: 

J.  K.  CHEADLE, 

Atty.  for  Plaintiffs. 

Approved  as  to  form: 

ANDREW   BROWN, 

Atty.  for  Defendants. 

Filed  for  record  April  17,  1946.  [218] 


[Title  of  Superior  Court  and  Cause.] 

CERTIFICATE 

I,  Bess  Royer,  County  Clerk,  and  by  virtue  of  the 
laws  of  the  State  of  Washington  ex-officio  Clerk  of 
the  Superior  Court  of  the  State  of  Washington,  in 
and  for  said  County,  do  hereby  certify  that  the 
annexed  and  foregoing  is  a  true  and  correct  copy 
of  the  Order  Overruling  Demurrer  and  Denying 
Motion  to  Quash  and  Dismiss,  filed  for  record  April 
17,  1946,  in  the  above  entitled  action,  as  the  same 
now  appears  on  file  and  of  record  in  my  office. 
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111  testimony  whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court  this  8th  day 
of  May,  1946. 

BESS  ROYER, 
Clerk. 

[Seal]  WILMA  OLIVER, 

Deputy. 

Filed  May  14,  1946.  [219] 


In  the  District  Court  of  the  United  States  for  the 
Eastera  District  of  Washington,  Southern 
Division. 

No.  128-99,  128-100 

UNITED  STATES  OF  AMERICA, 

Petitioner, 

vs. 

CLEMENTS  P.  ALBERTS,  et  al., 

Defendants. 

TRANSCRIPT  OF  PROCEEDINGS  RE  ORAL 
OPINION  UPON  CONCLUSION  OF  AR- 
GUMENTS ON  MOTIONS  AND  DEMUR- 
RERS ON  6/1/46. 

Be  it  remembered: 

That  the  matter  of  argument  of  counsel  u])on 
motions  and  demurrei's  in  the  above  entitled  cases 
came  regularly  on  before  the  Hon.  Sam  M.  Driver, 
Judge  of  the  United  States  District  Court  for  the 
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Eastern  District  of  Washington,  beginning  on 
Wednesday,  Ma}^  15,  1946,  at  Yakima,  Washing- 
ton, and  resumed  on  Friday,  May  31,  1946,  at  Spo- 
kane, Washington;  Mr.  Bernard  H.  Ramsey,  ap- 
pearing as  Attorney  for  the  plaintiff;  and  Moulton 
&  Powell,  Mr.  Charles  L.  Powell,  of  counsel,  to- 
gether with  Mr.  J.  K.  Cheadle,  appearing  for  the 
defendants  herein. 

Whereupon,  after  the  conclusion  of  argument  of 
counsel,  the  Court  made  the  following  decision: 

The  Court:  This  matter  has  been  so  thoroughly 
and  extensively  argued  with  about  five  hours  of 
argument  here  in  addition  to  the  argument  we  have 
had  at  Yakima,  that  the  Court  will  merely  adopt 
one  side  here  and  it  will  not  be  necessary  to  take 
a  great  deal  of  time  in  stating  the  Court's  view. 

In  the  first  place,  I  think  the  motions  directed 
against  the  state  proceedings  which  the  Court  took 
under  advisement  at  Yakima  should  be  taken  up 
first.  The  Court  has  gone  quite  thoroughly  into  this 
matter  of  the  Federal  Court  enjoining  proceedings 
in  the  State  Court,  and  it  seems  to  me  that  a  Fede- 
ral Court  should  not  enjoin  State  proceedings  unless 
it  is  necessary  to  protest  property  that  is  within 
the  custody  of  a  Federal  Court,  or  to  protest  pro- 
ceedings that  are  an  action  in  rem  or  quesi  in  rem. 
The  Federal  Statute  28  U.  S.  C.  A.  379  provides 
that  an  injunction  shall  not  be  issued  by  the  Federal 
Court  to  restrain  proceedings  in  State  Court  except 
in  certain  cases  arising  out  of  bankruptcy.   [220] 
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There  has  been  a  well-defined  exception  grown 
up  to  that  statute,  another  exception  other  than 
in  bankruptcy  proceedings,  by  judical  decisions, 
and  that  is  known  as  the  exception  in  the  res  eases, 
and  is  regarded  as  a  rule  of  necessity  to  be  sparingly 
applied.  I  think  that  is  particularly  apparent  from 
tlie  recent  case  of  Tousey  vs.  New  York  Life  Insur- 
ance Co.,  314  IT.  S.  119,  in  which  Associate  Justice 
Frankfurter  wrote  the  o])inion  and  detailed  the 
history  of  this  statute,  and  defined  the  exception 
which  can  be  applied  to  its  policy.  He  ]  minted  out 
that  it  is  a  very  well  defined  public  policy  announced 
by  Congress  in  that  statute  that  there  shall  be  as 
little  conflict  and  as  much  comity  established  as 
possible,  at  least  as  far  as  Federal  Courts  are  con- 
cerned. 

The  only  exception  that  could  apj^ly  to  that 
statute  is  the  res  exception.  That  is  where  an  action 
in  rem  is  brought  in  Federal  Coui*t  and  the  Court 
will  then  enjoin  any  subsequent  action  or  proceed- 
ings in  State  Court  which  would  interfere  with  the 
Federal  Court's  jurisdiction  over  and  control  of  the 
res. 

This  particular  case  which  is  before  the  Court  is 
without  question  an  action  in  rem.  It  is  an  action 
brought  to  condemn  certain  lands  and  properties 
of  the  irrigation  districts  and  the  owners  of  land 
within  the  districts.  However,  it  seems  to  me  that 
the  res  of  this  action  does  not  go  beyond  the  partic- 
ular property  which  is  covered  by  the  condenma- 
tion  action  which  is  taken  under  the  order  of  pos- 
session and  declaration  of  taking  in  these  cases. 
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The  funds  in  the  possession  of  the  county  treas- 
urer, who  is  ex-officio  treasurer  of  the  districts, 
have  not  been  covered  in  any  Avay  by  these  con- 
demnation 23roceedings.  They  are  not  covered,  as 
I  understand  it,  by  any  declaration  of  taking.  It 
is  property  that  is  not  part  of  the  res  in  this  Court. 
That  became  fairly  apparent  when  the  Court  asked 
the  question  and  it  could  not  even  be  stated  what 
the  amount  of  the  funds  was  that  remained  on  de- 
posit with  the  county  treasurer.  And  after  all  we 
must  remember  that  these  irrigation  districts  are 
not  only  corporations  of  the  State  of  Washington, 
but  they  are  municii)al  corporations  of  the  State  of 
Washington,  and  their  officers  in  a  sense  are  munic- 
ipal officers  of  a  subdivision  of  the  State  of  Wash- 
ington ;  and  it  is  peculiarly  appropriate,  it  seems  to 
me,  that  the  management  of  their  affairs  should 
be  left  to  the  State  [221]  Court  jurisdiction  insofar 
as  it  may  be  done  without  interference  with  the 
proceedings  in  this  Court. 

I  might  say  this :  I  think  that  both  sides  concede 
here,  or  seem  to  concede  at  least,  that  regardless  of 
whether  these  irrigation  districts  have  been  stripped 
of  all  of  their  assets  so  far  as  the  condemnation 
case  is  concerned,  other  than  the  bare  legal  title  as 
has  been  stated,  nevertheless  those  irrigation  dis- 
tricts are  legal  entities.  They  have  never  been  ex- 
tinquished  as  legal  entities,  and,  certainly,  they 
could  not  be  extinquished  because  the  circumstances 
have  made  it  impossible  to  carry  on  their  elections 
re-elect  their  directors. 
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I  notice  in  ruling-  ui)un  the  demurrers  of  the 
Government  in  those  state  cases  the  Superior  Court 
Judge  for  Benton  County  indicated  that  he  re- 
garded these  old  directors  or  holdover  directors  of 
these  districts  as  de  facto  directors  of  these  districts, 
and  indicated  that  that  is  what  that  Court  would 
hold.  But,  in  any  event,  it  seems  to  me  these  dis- 
tricts which  have  been  brought  into  Court  through 
action  of  the  Government  would  have  the  right  to 
defend  the  action  of  the  dissolution;  and  they 
should  have  the  right  to  use  funds  which  are  not 
in  this  Court  as  part  of  the  res  of  these  proceedings 
for  the  purpose  of  making  that  defense.  Of  course, 
it  will  be  assumed,  and  I  think  should  be  assumed 
by  this  Court,  that  the  Superior  Court  of  Benton 
County  w^ill  not  properly  and  will  not  permit  the 
assets  of  the  corporations  which  may  be  under  the 
state  court's  control  to  be  wrongly  used  and  dis- 
sipated improperly,  and  that  that  court  will  not 
seek  to  interfere  with  the  res  of  these  proceedings. 

For  the  reasons  stated,  I  do  not  think  further 
elaboration  is  necessary.  The  motions  of  the  Govern- 
ment for  appointment  of  receivers  for  the  irriga- 
tion districts  and  for  injunction  to  restrain  prose- 
cution of  the  actions  in  the  Superior  Court  of  the 
State  of  Washington  will  be  denied.  As  I  under- 
stand it,  there  is  actually  in  fact  a  separate  motion 
for  appointment  of  receiver  and  for  an  injunction 
as  to  ])otli  irrigation  districts,  there  being  two  cases 
in  ]]enton  County  which  involve  each  of  these  dis- 
tricts. 
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Mr.  Cheadle:  Yes,  your  Honor.  Is  that  not 
correct,  Mr.  Ramsey'? 

Mr.  Ramsey:     Yes. 

The  Court:  Now,  with  reference  to  the  demur- 
rers to  the  amended  answers  [222]  which  have  been 
just  recently  argued  before  the  Court  here,  I  think 
both  sides  should  be  complimented  for  the  manner 
in  which  these  cases  have  been  presented.  They 
certainly  have  been  thoroughly  j)resented  and  on 
the  Government's  side  there  is  a  very  strong  legal 
basis  for  the  Government's  position.  It  is  a  matter 
of  cold  logic  for  the  Government's  position.  The 
Government's  position  is  almost  unanswerable,  it 
seems.  But  w'e  have  here  a  peculiar  situation.  If 
there  has  been  a  case  before  where  the  Government 
has  taken  over  the  entire  irrigation  system  and  all 
of  the  lands  of  the  system  and  all  of  the  works  and 
properties  of  the  district  in  one  stroke,  as  has  been 
effected  here,  that  case  has  not  been  called  to  the 
Court's  attention. 

It  seems  to  me  that  it  is  unfortunate  that  this 
case  having  been  pending  here  since  February,  1943, 
over  three  years,  that  this  basic  question,  which  is 
a  very  difficult  and  trying  and  miique  question,  has 
not  been  decided  by  the  Circuit  Court  of  Appeals. 
I  am  not  attempting  to  place  the  blame,  certainly, 
but  it  would  surely  lighten  the  burden  of  this  Court 
and  the  task  of  the  litigants  because  it  is  a  very 
difficult  and  unique  situation  that  is  presented  here 
to  me  that  has  grown  out  of  this  peculiar  situation. 

I  think  that  this  litigation  should  be  regarded  as 
a  whole  or,  I  should  say,  interrelated  as  to  each  irri- 
gation district. 
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The  Government  secured  its  order  of  possession 
in  February,  1943.  I  don't  think  that  the  Govern- 
ment therel^y  took  possession  or  that  title  passed 
or  that  that  measured  the  time  wlien  the  landowners 
v^ere  entitled  to  the  compensation  as  of  the  value 
taking  date;  l)ut  it  certainly  did  indicate  very 
clearly  the  intention  of  the  United  States  to  con- 
demn all  of  the  lands  and  facilities  of  each  of  these 
districts  and  put  in  motion  the  machinery  by  which 
that  was  to  be  done.  And  recjarding  this  litigation, 
the  condenmation  of  each  district  as  at  least  inter- 
related and  a  unit  in  a  sense,  my  predecessor,  Judge 
Schwellenbach,  has  already  carried  on  or  concluded 
many  of  the  separate  trials  involving  many  of  these 
original  landowners,  all  of  them  except  those  that 
have  conveyed  by  deed.  In  doing  that,  his  memo  as 
indicated  by  his  ruling  upon  the  amended  answers 
clearly  indicates  that  he  adopted  a  certain  theory 
and  line  of  i)olicy  and  it  was  tried  in  the  cases  in- 
volving the  original  theory  and  line  of  policy  and  it 
was  tried  in  the  cases  involving  the  original  owners. 

As  I  read  his  memo,  his  conclusion  was  that  the 
owners  of  the  district,  while,  of  course,  the  Govern- 
ment is  taking  only  the  fee  title  which  includes 
everything  that  goes  with  the  lands,  that  they  were 
in  a  sense  in  a  duel  position,  that  they  owned  irri- 
gated land  with  the  water  rights  appurtenant  there- 
to for  which  they  were  entitled  to  compensation ; 
and  that  also  in  a  sense  as  owners  of  land  in  the 
district  they  were  in  the  position  of  stockholders 
in  the  district,  that  is,  they  were  entitled  to  com- 
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pensation  in  their  proportionate  share  of  the  assets 
of  the  district.  The  assets  of  the  district  which  enter 
into  and  are  necessary  to  the  supplying  of  the  water 
to  the  land,  they  are  what  Judge  Schwellenbach  re- 
ferred to,  I  believe,  as  the  irrigation  assets  or  assets 
adapted  to  and  used  for  the  supplying  of  water 
for  the  lands.  They,  I  assume.  Judge  Schwellenbach 
considered  entered  into  and  became  a  part  of  the 
value  of  the  land  and  the  Government  compensated 
the  owner  for  that  when  they  paid  him  the  fair 
market  value  of  the  land  as  determined  by  the  jury. 

Judge  Schwellenbach  also  took  it,  I  assume,  that 
as  to  the  assets  of  the  district  which  were  not  used 
exclusively  for  irrigation,  that  they  did  not  enter 
into  the  value  of  the  land  as  determined  by  the  jury, 
that  the  owner  was  entitled  to  his  pro  rata  share 
as  to  the  value  of  those  properties  not  used  for  irri- 
gation. 

As  a  matter  of  policy  and  for  convenience,  if  for 
nothing  else.  Judge  Schwellenbach  decided,  and  I 
think  properly  so,  that  it  was  not  the  proper  thing 
to  do  to  try  out  in  each  individual  case  the  pro- 
portionate value  to  which  each  landowner  Avould  be 
entitled.  That  would  involve,  as  he  pointed  out, 
having  the  assets  determined  over  and  over  again 
by  the  jury  in  successive  individual  cases;  and,  of 
course,  they  would  in  all  probability  find  difference 
values  in  different  cases.  But,  as  he  pointed  out  in 
ruling  upon  the  demurrers  to  the  original  answers, 
he  felt  that  while  the  landowners  were  not  entitled 
to  receive  compensation  again  for  the  assets  of  the 
districts  used  for  irrigation,  as  that  would  be  in 
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effect  giving-  them  double  eomi)ensation,  he  thought 
that  in  all  fairness  they  should  have  their  pro  rata 
share  of  the  non-irrigal)le  assets  of  the  districts. 

I  su})pose  I  am  not  bound  by  what  my  prede- 
cessor has  done  here  but,  it  seems  to  me  that  in  all 
fairness,  that  since  this  litigation  is  so  far  advanced, 
at  least  under  this  situation  it  is  the  fair  and  proper 
and  equitable  thing  for  me  [224]  to  do  to  adopt  and 
attempt  to  apply  the  formula  of  my  predecessor 
since  he  has  already  acted  upon  it  in  these  individ- 
ual cases.  I  don't  think  it  is  fair  to  change  the 
theory  or  change  the  method  in  the  middle  of  this 
litigation,  considering  it  as  a  whole.  I  can  see  that 
it  will  involve  grave  difficulties  and  will  not  be  an 
easy  thing  to  work  out  but  that  is  a  matter  and  a 
bridge  that  will  have  to  be  crossed  when  we  reach 
it,  I  suppose. 

I  think  if  we  may  apply  the  formula — if  we  may 
call  it  that — of  Judge  Schwellenbach,  that  the  de- 
murrers should  be  overruled. 

It  is  true  that  in  the  Richland  case  there  is  only 
a  limited  amount  of  property  sold  there  that  is  not 
devoted  to  irrigation  purposes  and  that  it  does  not 
exceed  the  amount  of  the  bond  issue.  But  I  think 
also  that  applying  Judge  Schwellenbach 's  fornnda 
even  in  that  case  the  value  of  the  non-irrigable 
assets  of  the  district  should  be  passed  upon  and  de- 
termined by  a  jury,  and  then,  if  that  is  determined 
to  be  the  proper  thing  to  do — I  am  not  passing  upc^u 
that  question  definitely  now — but  if  it  is  determined 
bv  this  Court  to  be  the  thing  to  do,  if  thev  amount 
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to  less  than  the  bond  issue  and  can  be  applied  to  the 
payment  of  the  amount  advanced  by  the  Govern- 
ment to  buy  the  bonds,  it  seems  to  me  that  at  some 
stage  of  these  proceedings  that  if  the  assets  are  not 
sufficient  to  pay  what  the  Government  has  advanced, 
to  pay  off  these  bonds,  that  it  should  be  determined 
definitely  how  much  has  been  retired  by  application 
of  the  assets  here  and  how  much  of  an  excess  that 
the  Government  is  entitled  to  that  it  might  have  a 
right  to  recover  or  which  might  be  a  lien  upon  other 
assets  not  involved  in  this  proceeding. 

Now.  I  think  I  indicated  in  the  ruling  on  the 
motions  for  injunction  and  appointment  of  receiver 
that  it  is  my  view  that  these  irrigation  districts  as 
defendants  in  these  actions  should  be  represented 
by  those  officers  whom  the  state  court  decides  are 
entitled  to  represent  them;  that  the  matter  of  liqui- 
dation of  an  irrigation  district  is  primarily  a  matter 
for  the  State  Court,  and  while  I  appreciate  the  fact 
that  in  a  condemnation  proceeding  not  only  must 
the  value  of  the  property  taken  be  determined  but 
also  the  persons  who  are  entitled  to  receive  it,  never- 
theless, it  seems  to  me,  that  in  this  situation  the 
person  entitled  to  receive  the  compensation  is  the 
irrigation  district,  a  legal  entity.  And  if  I  should 
attempt  to  determine  who  is  entitled  upon  liquida- 
tion of  that  corporation  [225]  to  its  assets,  I  would 
be  simply  dissolving  an  irrigation  district  in 
Federal  Court,  which  is  not  altogether  necessary 
in  a  condeimiation  case  or  a  part  of  it,  as  I  view 
it.  Certainly,  if  the  Government  took  over  the  assets 
of  a  private  corporation,  we  would  not  undertake 


Priest  Rapids  Irrigation  District  289 

to  pay  the  award  to  the  stockholders.  It  would  be 
paid  to  the  corporation  even  though  all  of  the  pro])- 
erty  of  the  corporation  might  be  taken  in  the 
motion,  and  it  would  be  the  duty  then  of  the  cor- 
l)oration  to  determine  who  is  entitled  to  its  assets; 
and  I  think  that  is  the  situation  here.  And,  however, 
while  it  may  not  be  necessary  to  say  this,  I  am  in- 
clined to  the  view  at  this  time  that  while  the  state 
court  should  determine  who  is  entitled  to  the  non- 
irrigation  assets,  that  the  Government  should  de- 
termine whatever  award  should  be  made  for  the 
payment  of  the  bond  issues.  And  I  think  also  that 
the  funds  should  be  impounded  in  this  court  rather 
than  to  be  paid  directly  to  the  directors  of  the 
districts  or  whoever  is  representing  the  districts, 
before  the  adjudication  is  made  as  to  who  is  entitled 
to  receive  the  funds. 

Now,  I  have  stated  the  Court's  view  on  that  for 
the  reason  that  it  seems  to  me,  although  I  will  be 
willing  to  hear  from  counsel  for  the  defendants  here 
if  you  care  to  be  very  brief,  that  in  my  view  of  the 
situation  it  would  serve  no  useful  purpose  to  permit 
individual  landowners  to  intervene  because  under 
my  theory  of  it  they  are  represented  by  the  irriga- 
tion districts. 

Mr.  Powell :     That  is  right. 

The  Court:  They  have  no  legal  title  to  the  irri- 
gation district  property,  and  only  in  case  that  the 
districts  are  not  legally  and  adequately  represented 
or  they  are  not  pro])erly  represented  should  they 
intervene.  But  it  would  seem  that  with  the  adequate 
representation  in  these  cases  that  the  landowners 
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are  not  entitled  to  intervene,  and  upon  that  reason 
the  Court  will  deny  the  motion  to  intervene.  I  will 
hear  from  you. 

Mr.  Cheadle:  In  view  of  the  previous  ruling  of 
the  Court,  we  do  not  wish  to  be  heard  upon  your 
denial  of  the  motion  for  leave  to  intervene. 

The  Court :  I  am  going  to  Yakima  tomorrow  and 
will  be  there  until  about  Thursday  of  next  week. 
If  the  orders  on  my  various  rulings  here  have  not 
been  worked  out  by  that  time,  I  will  be  back  in 
Yakima,  Monday,  June  the  17th.  I  have  a  public 
utility  condemnation  case  that  is  starting  the  18th 
but  I  will  be  there  by  the  17th  and  from  then  on  for 
probably  two  or  three  weeks,  so  that  I  would  be 
available  for  presentation  of  these  orders  during 
those  times. 

Filed  June  4,  1946.  [226] 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division. 

No.  128-99 

UNITED  STATES  OF  AMERICA, 

Petitioner 
vs. 
CLEMENTS  P.  ALBERTS,  et  al.. 

Defendants. 

ORDER  FOR  DENYINO  MOTION 

FOR  LEAVE  TO  INTERVENE 

,     This  matter  having  come  on  regularly  in  its  order 

to  be  heard  before  the  above  entitled  Court,  the 
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petitioner  api)eariiig  by  Bernard  H.  Ramsey, 
Special  Assistant  to  the  Attorney  General,  and  in- 
terveners C.  I.  Wright  and  Mamie  Wright  appear- 
ing by  and  through  Charles  L.  Powell  and  J.  K. 
Cheadle,  their  attorneys,  and  the  Court  having  con- 
sidered the  records  and  files  herein  and  listened  to 
counsel,  and  being  duly  advised. 

Now  therefore,  it  is  hereby  ordered  that  the 
motion  for  leave  to  intervene  in  the  above  entitled 
action  be  and  the  same  is  hereby  denied. 

Done  by  the  Court  this  26th  day  of  June,  1946. 

SAM  M.  DRIVER, 
District  Judge. 


Approved 


Presented  by 


BERNARD  H.  RAMSEY, 

Of  Attorneys  for  Petitioner. 

CHARLES  L.  POWELL, 

Of  Attorneys  for  Defendant 
Priest  Rapids  Irrigation 
District. 


Filed  June  26,  1946.  [227] 
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[Title  of  District  Court  and  Cause.] 

ORDER  OVERRULING  DEMURRER 

This  matter  having  come  on  regularly  in  its  order 
to  be  heard  uj^on  the  demurrer  of  the  petitioner  to 
the  amended  answer  of  the  defendant  Priest  Rapids 
Irrigation  District,  petitioner  appearing  by  Bern- 
ard H.  Ramsey,  Special  Assistant  to  the  Attorney 
General,  and  the  defendants  appearing  by  Charles 
L.  Powell  and  J.  K.  Cheadle,  their  attorneys,  and 
the  Court  having  listened  to  argument  of  counsel 
and  having  considered  the  records  and  files  herein, 
and  being  duly  and  fully  advised  in  the  law  and  in 
the  premises, 

Now  therefore,  it  is  hereby  ordered  that  the  de- 
murrer of  the  petitioner  to  the  amended  answer  of 
the  defendant  Priest  Rapids  Irrigation  District  be 
and  the  same  is  hereby  overruled. 

Done  by  the  Court  this  26th  day  of  June,  1946. 

SAM  M.  DRIVER, 
District  Judge. 

Approved : 

BERNARD   H.   RAMSEY, 

Of  Attorneys  for  Petitioner. 

Presented  by: 

CHARLES  L.  POWELL, 

Of  Attorneys  for  Defendant 
Priest     Rapids     Irrigation 
District. 

Filed  June  26,  1946.  [228] 
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In  the  District  Court  of  the;  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division. 

No.  128-99  and  128-100 

UNITED  STATES  OF  AMERICA, 

Petitioner. 

vs. 

CLEMENTS  P.  ALBERTS,  et  al.. 

Defendants. 

ORDER  DENYING  MOTION  FOR  APPOINT- 
MENT OF  TRUSTEE  OR  RECEIVER  AND 
FOR  RESTRAINING  ORDER 

The  petitioner's  motion  for  appointment  of 
trustee  or  receiver  and  for  restraining  order  having 
come  on  for  hearing  on  May  15,  1946,  on  this  Court 's 
order  to  show  cause,  tlie  petitioner  a])pearing  by  and 
through  Bernard  H.  Ramsey,  S])ocial  Assistant  to 
the  Attorney  General,  and  the  defendants  appearing 
by  and  through  J.  K.  Cheadle,  their  attorney,  and 
the  Court  having  heard  argument  of  counsel,  and 
being  fully  advised  in  the  law  and  in  the  premises. 

Now,  therefore,  it  is  hereby  ordered  that  the  peti- 
tioner's motion  in  No.  128-99  and  No.  128-100  for 
the  ai)pointment  of  a  trustee  and/or  receiver,  and 
for  an  order  restraining  and  enjoining  the  defend- 
ants from  further  prosecuting  in  the  Superior  Court 
of  the  State  of  Washington,  in  and  for  Benton 
County,  the  case  of  C.  I.  Wright  and  Mamie  Wright, 
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husband  and  wife,  and  J.  H.  Evett,  B.  Salvini  and 
Priest  Rapids  Irrigation  District,  a  municipal  cor- 
poration of  the  State  of  Washington,  plaintiffs,  vs. 
Harley  E.  Chapman,  County  Auditor,  and  C.  W. 
Nessly,  County  Treasurer  of  Benton  County,  Wash- 
ington, defendants,  [229]  being  Cause  No.  8035, 
and  the  case  of  Ernest  H.  Dietrich  and  Ruth  Diet- 
rich, husband  and  wife,  Joe  E.  Millard,  D.  M.  Allen, 
Henry  Deranleau,  and  Richland  Irrigation  District, 
a  municipal  corporation  of  the  State  of  Washington, 
plaintiffs,  vs.  Plarley  E.  Chapman,  County  Auditor 
of  Benton  County,  Washington,  and  C.  W  Nessly, 
County  Treasurer  of  Benton  County,  Washington, 
defendants,  being  Cause  No.  7987,  be  and  the  same 
is  hereby  denied. 

Done  by  the  Court  this  26th  day  of  June,  1946. 

SAM  M.  DRIVER, 
District  Judge. 

Approved  as  to  form: 

BERNARD  H.  RAMSEY, 

Attorney  for  Petitioner. 

Presented  by: 

/s/  J.  K.  CHEADLE, 

Attorney  for  Defendants. 

Filed  June  26,  1946.  [230] 
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In  the  United  States  DiL-=trict  Court  for  tlie  Eastei'u 
District  of  Washington,  Southem  Division 

No.  128-99 

THE  UNITED  STATES  OF  AMERICA, 

Petitionei'. 
vs. 

PRIEST    RAPIDS    IRRIGATION    DISTRICT, 

a  public  corporation,  et  ah, 

Defendants. 

ORDER  FOR  JURY  VIEW 

This  matter  having  come  on  for  trial  before  a 
jury,  and  request  having  been  made  that  the  jury- 
view  the  property  to  be  valued  and  involved  herein. 
Now,  therefore,  it  is  hereby  ordered  that  the  jury 
be  ])ermitted  and  authorized  to  view  the  property 
involved  in  this  action. 

Done  by  the  Court  this  10th  day  of  February, 
1947. 

SAM  M.  DRIVER, 
District  Judge. 
Approved : 

J.  K.  CHEADLE, 

Of  Attorneys  for  Petitioner. 
Presented  by : 

BERNARD  H.   RAMSEY, 

Of      Attorneys      for      Priest 
Rapids  Irrigation  District. 

Filed  February  10,  1947.  [231] 
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[Title  of  District  Court  and  Cause.] 

RECORD  OF  PROCEEDINGS  AT  THE  TRIAL 
Before:  Honorable  Sam  M.  Driver, 

United  States  District  Judge. 

Appearances : 

Bernard  M.  Ramsey,  Special  Assistant  to  the 
Attorney  General,  of  Yakima,  Washington;  June 
Fowles,  Special  Attorney,  Department  of  Justice, 
of  Yakima,  Washington ;  for  the  petitioner. 

Charles  L.  Powell,  of  Kennewick,  Washington; 
J.  K.  Cheadle,  of  Spokane,  Washington;  for  the 
Defendant  Priest  Rapids  Irrigation  District. 

Be  it  remembered,  that  on  the  10th  day  of  Febru- 
ary, 1947,  the  above  entitled  cause  came  regularly  on 
for  trial  in  the  above  court  at  Yakima,  Washington, 
before  the  Honorable  Sam  M.  Driver,  Judge  of  said 
Court,  sitting  with  a  jury. 

The  Petitioner  appearing  by  Bernard  H.  Ramsey, 
Special  Assistant  to  the  Attorrney  General,  of  Yaki- 
ma, Washington,  and  June  Fowles,  Special  Attor- 
ney, Department  of  Justice,  of  Yakima,  Washing- 
ton; 

The  Defendant  Priest  Rapids  Irrigation  District 
appearing  by  Charles  L.  Powell,  of  Kennewick, 
Washington,  and  J.  K.  Cheadle,  of  Spokane,  Wash- 
ington ; 

Whereupon,  the  following  proceedings  were  had 
and  done,  to-wit :  [234] 

(A  jury  of  twelve  was  duly  impaneled  and 
sworn.) 
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The  Court :  In  view  of  the  fact  that  this  action 
will  necessarily  involve  considerahle  expense  to  both 
sides  here,  it  seems  to  me  that  it  mij;ht  he  a  wise  pre- 
caution to  have  at  least  one  alternate.  If  there  is  no 
objection  to  that  the  Court  will  proceed  to  install 
one  alternate.  I  think  one  should  be  enough,  how- 
ever. 

(Whereupon,  J.  R.  Flanagan  was  duly  im- 
paneled and  sworn  as  an  alternate  juror.) 

The  Court:  I  understand  that  arrangements 
have  been  made  foi'  the  members  of  this  jury  to  go 
down  on  the  river  and  view  the  premises  that  are  in- 
volved in  this  case,  that  is,  as  much  of  the  premises 
and  property  of  the  Irrigation  District  as  it  is 
practical  for  you  to  see  and  that  counsel  on  either 
side  wish  to  point  out  to  you.  This  is  solely  to  give 
you  some  knowledge  and  acquaintance  with  the 
property  that  you're  to  deal  with  here,  and  it  is  to 
help  you  when  you  got  the  evidence  and  the  testi- 
mony, to  relate  it  to  this  property  and  know  what 
the  witnesses  are  talking  about.  The  transportation 
will  be  provided,  and  you  are  to  keep  together  at 
all  times  while  you're  on  this  trip  to  see  the 
liremises.  You  will  be  in  charge  of  the  I)e})uty  Mar- 
shal, who  will  point  out  what  you're  to  look  at,  and 
if  either  counsel  [235]  wishes  you  to  see  something 
you  haven't  seen,  or  wishes  to  direct  your  attention 
to  something,  he  will  communicate  with  you  through 
the  Marshal,  that  is,  he'll  tell  the  Marshal  what  he 
wants  you  to  see,  and  he  will  point  it  out  to  you* 
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You're  to  keep  together  and  not  talk  to  anybody 
outside,  or  talk  to  the  attorneys  in  the  case.  You're 
simply  to  go  down  there  and  look  at  what  is  shown 
to  you,  and  use  that  knowledge  later  in  connection 
with  the  case. 

This  might  be  a  good  time  to  give  you  the  general 
instruction  it  is  my  duty  to  give  at  the  outset  of  a 
case,  and  that  is,  you  are  to  keep  an  open  mind  in 
the  case  until  you  have  heard  all  the  testimony  on 
both  sides.  One  side  must  necessarily  go  ahead,  and 
then  the  other  one.  You  must  keep  an  open  mind 
through  all  stages  of  the  trial  until  you  have  heard 
all  the  evidence,  the  arguments  of  counsel,  and  the 
court's  instructions,  and  the  case  has  been  sub- 
mitted to  you  for  determination.  You  are  not  during 
any  recess  of  the  court  and  on  this  excursion  to  talk 
between  yourselves  or  to  any  outsider  about  it.  Of 
course,  that  is  particularly  pertinent  to  these  cases 
when  you're  permitted  to  separate  and  go  home. 
Somebody  might  start  talking  to  you  about  it,  and 
you  must  tell  him  you're  on  the  jury  and  can't  dis- 
cuss the  case.  I  ask  you  also  to  avoid  reading  news- 
paper [236]  accounts  of  this  case,  or  listen  to  broad- 
casts about  it.  You  can  read  other  news  and  listen 
to  radio  news,  but  keep  away  from  this  case.  You 
might  be  influenced  by  some  reporter's  idea  of  what 
the  evidence  was,  and  we  want  you  to  decide  the  case 
on  the  testimony  in  the  court  room  here. 

Is  it  stipulated  between  counsel  that  the  view  of 
the  premises  may  be  in  accordance  with  the  instruc- 
tions of  the  court  ?  If  either  of  you  have  any  sugges- 
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tions  I  would  welcome  them  at  this  time.  The  record 
may  show  that  the  view  may  be  as  stated  by  the 
Court? 

Both  Counsel :     Yes,  3^our  Honor. 

The  Court :  Now,  as  to  the  mechanics  of  the  case, 
when  will  the  transportation  be  ready? 

Mr.  Isaacs:  Our  plan  is  to  feed  them.  Transpor- 
tation is  ready  at  any  time. 

The  Court :  You  don't  want  them  to  eat  at  10:30, 
do  you? 

Mr.  Isaacs:  Well,  it  will  be  11.  It's  quarter  to  11 
now;  but  there  isn't  anj^  place  to  feed  them  at  all 
down  there. 

The  Court:  Well,  it  is  rather  an  awkward  time 
to  eat  lunch,  even  for  people  who  get  up  early,  and  I 
wonder  if  you  couldn't  have  them  meet  for  lunch 
some  place  about  11 :30  and  then  2^0  down  after 
that?  [237] 

Mr.  Ramsey:  I  might  suggest  to  the  Court  that 
it  is  going  to  cut  the  time  in  which  this  view  can 
be  had  considerably  if  we  do  that.  That  would  mean 
we  probably  wouldn't  get  out  until  12 :30. 

The  Court:  I  don't  suppose  it  would  be  prac- 
ticable to  take  sandwiches  for  them? 

Mr.  Isaacs:  That  would  take  longer:  It's  about  a 
two  hundi'ed  mile  trip,  by  the  time  we  get  back  here. 

Mr.  Ramsey:  It  will  be  necessary  to  go  on  up  the 
river  to  the  Priest  Rapids  Power  Plant  and  then 
back  to  the  ])umping  ])lant,  and  if  f)ossible,  on  down 
the  river  further  to  the  canals. 

The  Court:  We  can  give  the  jurors  an  oppor- 
tunity, then,  to  telephone  home  if  they  want  to  and 
tell  them  they  will  be  gone  for  the  day,  and  then  you 
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can  make  arrangements  to  feed  anybody  who  wants 
to  eat  at  this  time.  I  think  it  is  best,  too,  to  take  the 
jurors  down  and  bring  them  back  here,  and  then 
after  you  get  them  back  to  the  Federal  Building 
here  they  may  be  excused  until  tomorrow  morning 
at  10  o'clock,  without  coming  back  into  a  session  of 
court  here,  but  I  think  they  should  be  kept  together 
until  they  come  back  here.  The  bailiffs  will  be 
sworn. 

(Whereupon,  Mr.  Isaacs  and  Mr.  Smith  were 

sworn  as  bailiffs  to  take  charge  of  the  jury  and 

one  alternate  juror.)  [238] 

The  Court:  I  might  say  here,  members  of  the 
jury,  that  it  has  been  quite  a  long  time  since  this 
property  was  taken.  What  was  the  date  of  taking? 
That's  agreed,  isn't  if? 

Mr.  Ramsey:  Date  of  Declaration  was  May  12, 
1944,  however,  I  believe  the  government  had  taken 
over  the  property  prior  to  that  date. 

Mr.  Powell :  There  are,  I  believe,  two  different 
dates  of  taking. 

The  Court :  The  only  thing  I  am  interested  in,  it 
has  been  over  two  years  since  the  property  was 
taken.  There  may  have  been  some  changes  in  the 
property.  You  will  just  view  it  as  it  is  pointed  out 
to  you,  and  either  side  will  have  an  opportunity  to 
call  to  your  attention  any  changes  that  may  have 
been  made  since  the  property  was  taken,  so  you  can 
take  that  into  consideration  later  on. 

(Whereupon,  a  recess  was  taken  in  this  cause 
until  Tuesday,  February  11,  1947,  at  10  o'clock 
a.  m.)  [239] 
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Yakima,   Washington,  February   11,  1947, 
11  o'clock  A.  M. 

(All  ])arties  present  as  before,  and  the  trial 
was  resumed.) 

The  Court:  Gentlemen  of  the  jury,  we  had  some 
rather  novel  and  difficult  questions  that  arise  in 
this  case  because  of  the  circumstances  of  it,  and  it 
would  be  veiy  difficult  for  you  to  follow  the  evi- 
dence here  and  apply  the  Court's  instructions  prop- 
erly unless  you  wei'e  able  to  take  some  notes  as  you 
go  along,  as  to  what  these  various  witnesses  will 
testify  as  to  the  value  of  the  different  kinds  and 
types  of  property  down  there,  and  for  that  reason 
the  counsel  have  stipulated,  that  is,  they  have 
agreed,  that  you  inay  have  pads  and  take  notes  in 
this  case.  That  is  something  that  usually  isn't  per- 
mitted in  these  trials,  although  I  think  it  should  be. 
It  is  expecting  you  to  have  super-human  memory 
to  expect  you  to  sit  here  and  remember  all  these 
witnesses'  testimony.  I  couldn't  do  it.  In  this  case  it 
is  stipulated  you  may  have  pads  furnished  to  yoxx 
and  take  notes  of  the  testimony  as  the  case  is  sub- 
mitted to  you,  and  that  you  may  take  these  notes 
with  you  to  the  jury  room.  However,  at  the  recess 
and  during  adjournments  the  bailiff  will  take  them 
from  you  and  keep  them  for  your  use  when  you 
[240]  consider  the  case.  I  think  it  might  be  well  for 
you,  so  you  won't  have  any  difficulty  getting  your 
own  pad  back,  if  you  will  fnit  your  name  on  the  to)*. 
The  clerk  will  i)rc})are  these  for  you,  and  in  the 
meantime,  you  may  proceed  with  your  opening 
statement. 


302  United  States  of  America  vs. 

Mr.  Powell :     Ma}^  I  approach  the  bench  ? 

(Whereupon,  the  following  proceedings  were 
had  by  Mr.  Powell  and  Mr.  Ramsey  without  the 
presence  of  the  jury  and  one  alternate  juror.) 

Mr.  Powell:  I  don't  know  if  it  makes  any  differ- 
ence, but  I  don't  think  the  jury  is  in  the  same  order 
that  we  selected  them  yesterday.  If  counsel  is  agree- 
able, I  got  an  extra  copy  of  this,  if  you  want  to 
use  it. 

(Whereupon,  counsel  presented  the  Court 
with  a  copy  of  Washington  Laws  relating  to 
Irrigation  Districts.) 

Mr.  Ramse}^ :     We  each  have  a  copy  of  that. 
The  Court :    Well,  I  would  like  to  have  this,  then. 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 

The  Court:  My  attention  has  just  been  directed 
to  the  fact  that  the  jurors  are  not  seated  in  the 
same  order  they  were  yesterday.  You  should  keep 
your  same  seats  so  if  we  have  to  refer  to  a  par- 
ticular juror  we  can  do  it. 

(Whereupon  the  clerk  called  the  roll  of  the 
jurors  [241]  and  the  jurors  assumed  their 
proper  seats.) 

The  Court:  All  right,  you  may  proceed.  I  might 
say,  I  think  it  is  best  for  the  jury  not  to  take  notes 
of  either  opening  statement,  neither  the  defendant's 
nor  the  government's,  but  only  the  testimony  of  the 
witnesses. 
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Mr.  Powell:  If  your  Honor  please,  counsel,  and 
gentlemen  of  the  jury.  In  this  ease,  the  government, 
the  United  States  of  America,  is  designated  as  the 
petitioner,  and  the  Priest  Rapids  Irrigation  District 
is  designated  as  the  defendant,  that  is,  the  principal 
defendant,  and  the  contest  in  this  case  will  be  be- 
tween the  two.  Your  duties  of  course  the  Court  will 
define  to  you  as  being  to  determine  the  values  of 
the  property  that  have  been  taken  by  the  United 
States. 

Now,  the  evidence  that  the  defendant,  the  Priest 
Rapids  Irrigation  District,  will  introduce  here  will 
be  substantially  as  I  will  try  to  detail  it  to  you  now, 
and  if  you  find  any  variance  between  my  statement 
to  }■  ou  and  the  evidence  as  actually  introduced,  it  is, 
I  assure  you,  an  inadvertence  and  nothing  inten- 
tional to  mislead  you,  because  my  statement  is  not 
evidence.  We  will  bring  in  the  witnesses,  first,  we 
will,  I  believe,  call  Mr.  Salvini,  who  has  been  on  the 
board  of  directors  of  the  Irrigation  District  since 
1932,  and  he  will  detail  to  you  the  nature  of  the 
organization  of  the  Irrigation  [242]  District,  that 
is,  it  was  organized  about  1919;  it  didn't  function 
as  an  Irrigation  District  to  any  extent  until  1932, 
when  it  acquired  the  property  that  you  saw  yester- 
day, the  power  plant  and  the  pumping  station  and 
the  canals,  and  started  to  operate  the  power  ])lant 
and  the  pumping  station  and  to  irrigate  the  lands 
under  the  canal. 

At  that  time  they  irrigated  from  the  canal,  and 
there  were  individual  f)um])ing  systems  installed 
there  and  used  there  even  on  lands  in  the  District. 
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At  that  time  also  the  District  started  to  sell  power 
commercially,  generated  at  the  power  plant.  Then 
in  nineteen,  about  thirty  four,  there  were  some 
changes  in  the  number  2  generator  in  the  plant, 
that  is,  in  the  number  2  turbine  down  in  the  pit. 
That  is  the  one  that  was  nearest  the  door  that  we 
went  in,  and  in  1941  there  was  some  difficulty  with 
the  generator,  that  is,  something  happened  to  the 
generator,  the  number  2  generator,  and  in  1940  or 
1941  a  new  generator  was  installed  in  the  number 
2  generator.  That  is  the  machine  that  was  on  the  top 
floor  wiiere  we  first  went  in.  That  is  the  generator, 
and  the  floor  below,  where  we  looked  through  the 
manhole  in  the  number  1  machine,  is  the  thrust  bear- 
ing, and  in  the  lower  floor  the  turbine  is  located, 
the  wheels  that  run  the  machine.  [243] 

We  will  have  a  witness  here  who  has  done  con- 
siderable engineering  work  in  planning  and  recon- 
structing a  portion  of  the  power  canal,  to  get  the 
maximum  flow  of  water  at  the  power  plant  during 
the  low  stages  of  the  river.  The  river  as  you  saw  it 
yesterday,  I  believe  the  evidence  will  show  is  at 
almost  extreme  low  water,  and  that  was  the  reason 
onlj^  one  of  the  generators  was  being  operated.  This 
witness  will  deflne  to  you  the  methods  used  in 
getting  the  maximum  flow  of  water  in  the  canal  at 
the  low  stages  of  the  river,  and  the  possibilties  of 
getting  a  maximum  flow  during  low  stages,  so  that 
when  the  head  is  high,  that  is,  the  difference  be- 
tween the  w^ater  in  the  canal  and  at  the  tail  race, 
that  a  maximum  amount  of  power  may  be  gener- 
ated. 
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We  will  also  have  witnesses  who  will  explain 
how  the  power  })lant  o{)erates  for  the  benefit  of 
those  of  you  who  haven't  had  the  ex})erience  of 
operating  or  beins;  around  a  power  plant  a  great 
deal,  and  how  the  power  is  generated  and  trans- 
mitted, and  how  it  is  taken  off  the  line  to  go  to  the 
pumping  station,  and  we  will  also  have  evidence  to 
show  the  oi)eration  of  the  pumps,  how  they  operate, 
and  the  amount  of  water  and  the  lift  in  connection 
with  the  discharge  pipe,  and  the  length  of  the  canal 
and  how  the  distribution  system  was  operated. 

Now,  I  anticipate  that  there  may  be  a  question  in 
[244]  connection  with  how  some  of  these  values  are 
to  be  determined  and  divided.  We  will  endeavor  to 
introduce  the  evidence  to  you  in  the  simplest  foi-m 
w^e  can,  to  help  you  analyze  it,  because  we  realize 
that  to  you  people  this  until  yesterday  was  an  en- 
tirely strange  case,  and  we  will  endeavor  to  illu- 
strate as  best  we  can  the  various  elements  that  we 
consider  of  value  in  determining  the  value  of  this 
power  plant  and  this  irrigation  system  and  this 
transmission  line.  We  are  taking  the  position  that 
from  the  headworks  of  the  canal,  that  is,  the  intake 
of  the  power  canal,  down  to  the  very  end  of  the  dis- 
ti'ibution  lateral  system,  that  there  is  a  value  there, 
a  substantial  value  of  the  Irrigation  District  prop- 
erties, that  our  experts  will  ])lace  at  I  believe  be- 
tween half  a  million  and  a  million  dollars,  and  we 
will  show  you  the  production  records  of  power  of 
the  last  year  of  operation  of  the  Irrigation  District, 
and  we  will  show  you  and  endeavor  to  illustrate  to 
you  how  the  willing,  inforaied  buyer  would  investi- 
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gate  the  possibilities  of  doing  further  work  on  this 
power  canal  and  thus  generating  additional  power, 
and  how  that  would  result,  and  what  the  income 
therefore  would  be  from  that  work. 

The  details  of  the  evidence  will  be  also  given,  I 
believe,  as  to  the  cost,  that  is,  the  reproduction  cost 
and  the  depreciated  value  of  a  lot  of  the  items  that 
were  [235]  there  that  you  saw  yesterday.  We  will 
endeavor  to  introduce  these  in  exhibit  form  that 
will  be  easily  understood  and  we  Avill  submit,  with 
the  Court's  and  counsel's  permission,  copies  for 
your  examination  during  the  course  of  the  trial. 
Thank  you. 

The  Court:  As  soon  as  the  Clerk  gets  the  pads 
ready  we  will  start  with  the  first  witness.  I  presume 
it  may  be  stipulated  here  that  the  defendant  will 
proceed  first  with  the  presentation  of  its  proof  of 
the  case,  that  not  having  anything  to  do,  however, 
with  the  rule  of  the  burden  of  proof,  simply  that 
the  defendant  will  proceed  first  ? 

Mr.  Ramsey:     The  government  so  stipulates. 

Mr.  Powell:  May  I  ask  if  it  has  been  agreed 
as  to  the  date  of  taking  of  this  property? 

The  Court :  There  are  several  dates,  that  is,  part 
of  it  was  taken  at  one  time,  part  of  it  another.  I 
wonder  if  we  could  agree  as  to  those  dates  here? 

Mr.  Ramsey :  I  assume  so,  your  Honor.  Frankly, 
I  am  not  too  well  informed  as  to  these  various  dates. 

The  Court:  Well,  perhaps  we  had  better  just 
make  that  a  matter  of  proof,  then. 

Mr.  Ramsey:  I  think  there  will  be  no  contro- 
versy at  all  on  the  matter.  It  is  just  simply  that  I 
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am  not  iiifurmud  as  to  the  particular  dates  the 
various  pieces  were  taken  over.  [246] 

Mr.  Powell :  I  think,  if  your  Honor  })lease,  if 
I  may  state  my  un.derstanding  of  the  dates,  and 
])erhaps  Mr.  Fuller  may  he  ahle  to  corroborate  it, 
that  the  irrigation  system,  that  is,  the  pum])s,  tlie 
main  canal,  and  the  lateral  system,  were  taken  over 
by  the  government  before  the  commencement  of  the 
irrigation  season  in  1943. 

The  Court :     Was  that  about  April,  1943  ? 

Mr.  Povrell:  Yes,  your  Honor,  April  1,  1943, 
and  that  the  possession  of  the  power  plant  was  taken 
at  noon  on  Octolier  1,  1943. 

The  Court:  Well,  if  that  isn't  stiplated  it  will 
])robably  be  best  to  have  one  of  your  witnesses  so 
testify.  I  suppose  one  of  the  directors  will  so  testify, 
and  if  it  isn't  to  be  controverted  it  will  be  in  the 
record. 

Mr.  Ramsey:  The  government  is  prepared  to 
stipulate,  if  the  Court  please,  that  the  dates  men- 
tioned by  counsel,  that  is,  April  1,  1943,  as  to  the 
distribution  system,  and  October  1,  1943,  as  to  the 
power  plant,  is  the  actual  dates  the  government 
took  possession  of  the  properties. 

The  Court:  The  record  may  so  show  that,  and 
the  jury  will  consider  it  as  evidence.  You  may  call 
your  first  witness,  then. 

Mr.  Powell :  May  I  ask  if  this  may  be  agreeable 
to  [247]  your  Honor  and  counsel?  Mr.  Yeager  is 
here  with  some  records  from  the  Priest  Rapids 
})()wer  plant,  and  it  will  be  calling  him  a  little  bit 
out  of  order  to  have  him  put  on  production  records 
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of  the  I30wer  plant  at  this  time,  but  if  I  could  call 
Mr.  Salvini,  and  have  give  his  first  testimony,  and 
then  interrupt? 

The  Court :  You  may  call  a  witness  out  of  order 
if  you  wish  to  get  through  with  him  first,  the  witness 
who  has  the  production  records. 

Mr.  Powell :  While  he 's  getting  them  in  here,  I 
might  call  Mr.  Salvini. 

The  Court:     Yes,  all  right. 


B.  SALVINI 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Powell : 

Q.     Your  name  is  B.  Salvini? 

A.     B.  Salvini. 

Q.  Be  sure  you  speak  distinctly  enough  so  all 
the  jury  can  hear  you,  Mr.  Salvini.  Where  do  you 
live?  A.     I  live  in  Yakima. 

Q.     And  where  in  Yakima? 

A.     107  South  nth  Avenue. 

Q.     107  South  nth  Avenue?  A.     Correct. 

Q.     How  long  have  you  lived  in  Yakima?  [248] 

A.     Since  the  19th  of  May,  1943. 

Q.     Where  did  you  live  before  that? 

A.     At  Hanford,  Washington. 

Q.     What  did  you  do  at  Hanford? 

A.     Oh,  I  was  farming,  mostly. 

Q.     When  did  you  first  move  to  Hanford? 
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(Testimony  of  B.  Salvini.) 

A.  Oh,  I  moved  there  around  tlie  month  of 
October,  1917. 

Q.  How  many  acres  of  farm  land  did  you  have 
there  ? 

A.     Well,  about  fifty  acres  that  I  was  farming. 

Q.  Now,  were  you  connected  with  the  Priest 
Rapids  Irrigation  District?  A.     Yes. 

Q.     Are  you  now?  A.    Yes. 

Q.     What  is  your  capacity  now? 

A.     I'm  chairman  of  the  Board  of  Directors. 

Q.     And  you  are  a  director?  A.     Yes,  sir. 

Q.  How  long  have  you  been  a  director  of  the 
Priest  Rapids  Irrigation  District? 

A.  Well,  I  think  it  is  since  1932;  if  I  remember 
right,  it  is. 

Q.  How  long  have  you  been  Chairman  of  the 
Board? 

A.  Since  that  time — no,  I  was  Chairman  of  the 
Board  I  guess  it  is  in  '36  or  '38.  [249] 

Q.  Where  is  the  Priest  Rapids  Irrigation  Dis- 
trict irrigated  lands? 

A.  The  land  of  the  Priest  Rapids  Irrigation  Dis- 
trict lays  down  north  of  the  canal  that  comes  out 
from  Coyote,  and  runs  clear  down  below  Hanford, 
and  is  in  Benton  County. 

(Whereupon,  map  of  Columbia  River  and 
canal  was  marked  Defendant's  Exhibit  No.  1 
for  identification.) 
Q.     Mr.  Salvini,  I  hand  you  defendant's  Identifi- 
cation number  1,  and  ask  you  if  you  know  what  it 
is?  A.     Yeh,  that's  a  map  of 
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Q.     Just  state  yes  or  no.  A.    Yes. 

Q.     And  what  is  if? 

A.  Well,  it  is  a  map  that  shows  contour  of  the 
Columbia  River  up  here  from  up  above  the  power 
house  at  Priest  Rapids  clear  down  below  Hanford, 
and  some  of  the  section  land  laying  from  Priest 
Rapids  clear  down  to  below  Hanford,  that  is  south 
of  the  canal. 

Q.     Does  it  show  the  main  canal? 

A.  It  shows  the  main  canal,  the  existing  canal 
that  there  was  there  in  1943,  from  Coyote  Rapids 
down  to  the  end  of  the  canal,  down  l^elow  Hanford. 

Mr.  Powell:  We  offer  the  identification  in  evi- 
dence. 

Mr.  Ramsey :  May  I  ask  the  witness  one  question 
first?  [250] 

Mr.  Powell:     Yes,  surely. 

Mr.  Ramsey:  Does  it  also  show  the  location  of 
the  Priest  Rapids  power  plant  and  of  the  pumping 
station  ? 

The  Witness:     Yes. 

Mr.  Ramsey:  By  which  the  water  was  pumped 
on  to  the  land  of  the  Priest  Rapids  Irrigation 
District  ? 

The  Witness:     Yes. 

Mr,  Ramsey :  No  objection  to  the  exhibit,  except 
as  to  the  legend  appearing  on  the  lower  left  hand 
corner.  I  have  no  objection  to  the  scale  appearing 
in  the  lower  right  hand  corner,  but  I  do  object  to 
the  legend  appearing  on  the  low^er  left  hand  corner. 

The  Court:     May  I  see  it,  please? 
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Mr.  Powell:  I  think  that  can  be  removed;  that 
is  perfectly  all  right  to  remove  that,  your  Honor. 

The  Court:  The  defendant's  identification  1  will 
be  admitted  with  the  understanding  that  the  Clerk 
will  remove  the  legend  appearing  in  the  lower  left 
hand  corner  of  the  map. 

(Whereupon,  Defendant's  Exhibit  No.  1  for 
identification  was  admitted  in  evidence.) 

Mr.  Powell;  Now,  may  I  ask  leave  to  call  Mr. 
Yeager  out  of  order  at  this  time? 

The  Court:     Yes,  you  may  do  that.  [251] 

(Whereupon,  the  witness  Salvini  was  tem- 
porarily excused  from  the  witness  stand.) 


SILAS  E.  YEAGER 

called  as   a  witness   on   behalf  of  the   defendant, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Powell : 

Q.     Your  name  is  Silas  Yeager? 

A.     Yes,  sir. 

Q.    Where  do  you  live,  Mr.  Yeager? 

A.     At  Priest  Rapids. 

Q.     And  what  do  you  do  there? 

A.  T]i  the  capacity  as  an  operator  of  the  hydro- 
electric station. 

Q.  Will  you  speak  just  a  little  louder,  please? 
You're  an  o})erator  for  the  Pacific  Power  and  Light 
Company?  A.     That's  right. 
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Q.  And  you  operate  the  Priest  Rapids  Power 
Plant?  A.     That's  right. 

Q.    Who  is  the  chief  operator  there? 

A.  At  the  present  time  there  isn't  any  chief 
operator.  Whoever  is  on  shift  at  the  time  is  the 
chief. 

Q.     By  whom  are  you  now  employed? 

A.     Pacific  Power  and  Light  Company. 

Q.  How  long  have  you  been  an  operator  of  the 
power  plant? 

A.     On  May  14  it  will  be  six  years. 

Q.     Then  you  started  in  May,  1941  ?  [252] 

A.     That's  right. 

Q.     Have  you  resided  there  all  the  time? 

A.     Since  May  14,  1941. 

Q.  And  what  does  an  operator  of  a  power  plant 
like  that  do? 

A.  Well,  he  has  various  work.  He's  responsible 
for  the  condition  and  operation  of  the  machines. 
He's  responsible  for  the  load,  and  he's  responsible 
for  the  general  appearance  and  condition  of  the 
place. 

Q.     Do  you  read  the  meters?  A.     Yes. 

Q.     What  meters  are  they? 

A.  They  are  kilowatt  hour  meters,  ampere 
meters,  and  volt  meters. 

Q.     Where  are  they  located? 

A.  Kilowatt  hour  meters  are  located  on  the  back 
of  the  instrument  boards,  and  the  ampere  meters 
and  volt  meters  are  located  on  the  front  of  the  panel. 

Q.     Do  you  make  any  other  readings? 


Priest  Rapids  Irrigation  District  313 

(Testimony  of  Silas  E.  Yeager.) 

A.  Yes,  we  read  the  river  elevation  gauge  and 
the  canal  elevation  gauge,  of  the  fore  bay  and  the 
tail  race. 

Q.     What  do  you  do  about  the  gates? 

A.     The  gates? 

Q.    Yes. 

A.  While  we're  operating  under  normal  condi- 
tions the  gates  and  the  generators  are  operated 
under  what  we  call  a  locked  load.  [253] 

Q.     Under  a  what? 

A.  A  locked  load,  a  locked  generator.  The  gener- 
ators are  set  on  a  load  stop.  They  come  open  to  so 
far,  but  if  a  breaker  opens  and  the  speed  of  the  gen- 
erator increases  that  automatically  closes  the  gover- 
nor, or  shuts  the  governor  down,  and  that  closes  the 
gates,  and  it  is  the  operator's  job  to  see  that  we're 
back  on  the  line  as  soon  as  possible. 

Q.  Now,  there  are  three  sets  of  gates,  aren't 
there?  A.     Yes,  head  gates. 

Q.     There  is  a  head  gate,  is  there,  in  the  canal? 

A.     There's  no  head  gate  in  the  canal. 

Q.  No,  I  mean  there  is  a  gate  at  the  end  of  the 
canal,  before  the  water  gets  into  the  canal? 

A.     That's  right. 

Q.     What  is  that? 

A.     That's  what  we  call  a  head  gate. 

Q.     And  how  is  it  oj)erated? 

A.  By  a  direct  current  motor  on  a  mechanism 
that  raises  the  gates  on  a  worm  gear,  and  they  can 
be  operated  by  manual  labor,  or  they  can  be  raised 
and  lowered  by  this  direct  current. 
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Q.  And  is  there  a  gate  below  the  power  house 
too,  in  the  power  house  ?  [254] 

A.     At  the  turbines. 

Q.     Is  there  a  gate  below  the  turbines'? 

A.     No. 

Q.     There  is  no  gate  below  the  turbines'? 

A.     No  gates  below  the  turbines. 

Q.     Where  is  the  second  set  of  gates'? 

A.  Well,  the  first  gate  is  the  one  that  comes  in 
where  the  water  enters  from  the  fore  bay  into  the 
turbine  flume.  At  that  particular  station  they  have 
what  they  call  open  flume  turbines. 

Q.  Are  those  the  big  pits  we  looked  into  yester- 
day'? 

A.  That's  the  big  pits  you  looked  into  yester- 
day, and  they  have  what  is  known  as  wicket  gates 
on  the  turbines. 

Q.     Is  that  what  the  governor  controls'? 

A.     That  is  what  the  governor  controls. 

Q.  So  when  the  governor  shuts  down  the  gener- 
ator, it  closes  these  wicket  gates  and  doesn't  let  so 
much  water  in?  A.     That's  the  idea. 

Q.     And  that's  what  you  have  to  watch,  too? 

A.  That's  practically  automatic.  The  principal 
thing  you  have  to  do,  when  those  gates  are  once 
closed,  that  you  are  to  open  them  and  see  the  gover- 
nor— that  is,  open  them  so  you  can  get  your  speed, 
or  once  you're  synchronized  to  the  line,  you  can  open 
your  gates  and  increase  your  load. 

Q.     And  are  there  another  set  of  gates?  [255] 

A.     That's  all. 


Priest  Rapids  Irrigation  District  315 

(Testimony  of  Silas  E.  Yeager.) 

Q.  Now,  when  you  first  started  in  at  the  power 
plant  in  1941  were  two  generators  in  operation  then  ? 

A.     There  was  not. 

Q.  And  what  was  being  done  with  one  of  the 
generators  ? 

A.  There  was  one  generator  in  operation,  and 
there  was  a  new  generator  being  installed. 

Q.     A  new  generator  being  installed? 

A.     That's  right. 

Q.     In  1941?  A.     In  1941. 

Q.     Which  was  the  new  generator? 

A.  It  is  the  generator,  G.  E.,  General  Electric, 
designated  as  number  2. 

Q.     That  is  number  2  generator?  A.     Yes. 

Q.  Where  is  that  with  reference  to  the  door,  as 
you  enter  the  power  plant? 

A.     Just  on  the  right  as  you  enter  the  big  door. 

Q.  And  you  call  the  other  generator,  the  one  on 
the  north  or  west  end,  the  number  1  ?  A.     Yes. 

Q.     And  that  is  what  kind? 

A.     Allis  Chalmers. 

Q.  Allis  Chalmers.  Have  you  been  down  in  both 
of  these  pits,  Mr.  Yeager?  A.    Yes,  sir  [256] 

Q.     Have  you  inspected  the  maeinery  inside? 

A.     Yes,  sir. 

Q.    And  did  you  during  the  year  1943? 

A.     During  the  year  1943?  Yes. 

Q.  You  did  inspect  the  turbines  and  the  wicket 
gates  in  both  pits?  A.     Yes. 
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Q.     What  was  the  condition  of  them  at  that  time? 

A.     They  were  in  operating  condition. 

Q.  Well,  were  they — did  they  show,  or  did  you 
notice,  or  was  there  evidence  of  any  w^ear? 

A.  Nothing  to  exceed  any  more  than  normal 
wear.  They  weren't  new;  after  being  used  for 
several  years,  why,  they  couldn't  be  new,  so  they 
would  have  to  show  some  wear. 

Q.     They  did  show  some  wear? 

A.  Some  wear,  but  nothing  that  needed  repair, 
that  is,  so  far  as  the  wheels  are  concerned. 

Q.  By  wheels  you  mean  the  water  wheels  inside 
the  turbines'?  A.     That's  right. 

Q.     Can  you  get  inside  of  them  and  see  them? 

A.  You  can  get  inside  of  one  of  them,  the  num- 
ber 2  machine. 

Q.  And  can  you  see  the  other  one  from  the 
outside?  [257] 

A.  Yes,  you  can  see  the  other  one  from  the  out- 
side, that  is,  being  down  right  alongside  the  tur- 
bine you  can  see  it  when  the  gates  are  open. 

Q.  Now,  did  you — were  you  there  when  they  first 
put  the  number  2  generator  into  operation  ? 

A.     Yes. 

Q.     How  did  it  operate? 

A.  On  June  20  that  machine  was  started,  and  it 
run  for,  I  don't  remember  whether  it  was  put  on  the 
line,  I  don't  think  it  was  put  on  the  line.  It  was  for 
a  test  rmi,  it  was  run  idle.  They  were  shut  downi  for 
the  reason  that  they  was  mis-aligned  at  the  time  it 
was  put  in,  so  they  made  a  re-adjustment  on  the 
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alignment  of  the  generator,  on  the  bearing,  and  it 
was  put  into  operation  on  the  last  part  of  June  or 
the  first  part  of  July,  I  can't  give  you  the  exact  date. 

Q.     That  is  1941?  A.     That  is  1941. 

Q.     Has  it  been  operating  since  that  time. 

A.     It  has. 

Q.  And  what  about  the  other  machine  ?  Has  that 
been  operating  continuously  also? 

A.  No,  it  hasn't  been  operating  continuously. 
It's  been  operating  continuously  at  any  time  that 
we  have  water  to  operate  it.  [258] 

Q.  And  the  number  1  generator  was  shut  down 
yesterday.  Why  was  that? 

A.     Insufficient  water. 

Q.     Insufficient  water?  A.     That's  right. 

Q.  And  can  you  just  explain  why  it  is  that  when 
there  is  insufficient  water  you  have  to  shut  down  the 
generator  ? 

A.  When  the  river  is  at  a  low  stage,  it  will  not 
come  in  the  head  of  the  canal,  we  have  a  gravity 
flow  canal,  and  if  there  was  any  provisions,  they're 
not  there  now,  for  the  water  to  come  into  this  canal, 
just  whatever  comes  in  from  the  river;  when  the 
river  reaches  a  low  stage,  the  canal  is  at  such  an 
elevation  that  it  just  won't  come  into  the  canal. 

Q.  Can  you  state  whether,  when  the  jury  saw 
the  river  and  the  canal  yesterday,  whether  the  water 
was  at  the  low  stage?  A.     Not  at  extreme  low. 

Q.     How  low  is  extreme  low  stage? 

A.  Your  extreme  low  would  be  an  elevation  of 
about  407.6. 
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Q.     407.6?  A.     That's  right. 

Q.  That  is  on  your  reading  in  the  river,  is  that 
right?  A.     That  is  the  reading  in  the  river. 

Q.     And  what  does  that  mean?      [259] 

A.     That  is  feet  above  sea  level. 

Q.  And  is  that  the  elevation  that's  extreme  low 
water  of  the  surface  of  the  river  below  the  power 
plant  ? 

A.  The  surface  of  the  river  at  the  breakwater, 
jiist  !abov6  the  power  plant. 

Q.  Is  that  higher  or  lower  than  the  water  in  the 
tail  race? 

A.     That's  higher  than  the  water  in  the  tail  race. 

Q.  And  what  was  the  reading  yesterday?  How 
far  were  you  from  extreme  low  water? 

A.  Yesterday,  if  I  remember  right,  the  elevation 
of  the  river  was  409.10. 

Q.  So,  then,  you're  about  a  foot  and  a  half  from 
extreme  low  water  right  now,  is  that  right? 

A.     That's  right. 

Q.     And  how  often  do  you  make  these  readings? 

A.  We  read  the  river  gauge  three  times  a  day,  at 
midnight,  at  eight  in  the  morning,  and  at  four  in  the 
afternoon. 

Q.     How  often  do  you  read  the  canal  level  ? 

A.     Every  hour. 

Q.  There  is  a  measuring  board  in  the  canal,  is 
there  not?  A.     That's  right,  in  the  fore  bay. 

Q.    What  do  the  figures  on  that  indicate? 

A.  That's  plus  400;  the  numbers  on  that  gauge 
plus  400  is  above  sea  level. 
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Q.  The  top  number  on  the  board  was,  I  [260] 
believe,  45,  is  that  correct? 

A.     I  believe  so. 

Q.  And  that  line  is  supposed  to  represent  445 
feet  above  sea  level?  A.     That's  right. 

Q.  Now  Mr.  Yeager,  have  you  had  any  difficulty 
of  operating  either  of  these  generators?  That  is,  do 
they  operate  all  right  now  ?  A.     They  do. 

Q.  And  is  there  anything  wrong  with  this  num- 
ber 1  generator? 

A.  There  is  nothing  wrong  with  the  number  1 
generator. 

Q.  And  is  there  anything  wrong  with  the  wheel 
inside,  that  is,  the  turbine?  A.     No. 

Q.     What  about  the  number  2? 

A.  There  is  nothing  wrong  about  that  either.  It 
was  operating  when  I  left  the  station  this  morning. 

Q.  Is  that  the  same  situation  that  existed  in 
1943? 

A.  That's  the  situation  in  1943,  except  that  num- 
ber 1  generator  was  not  running,  and  it  was  no  fault 
of  the  generator  that  it  wasn't  running. 

Q.  I  see.  Do  you  know  what  changes  have  been 
made  in  the  power  plant  since  1943?  A.     Yes. 

Q.     What  changes  have  been  made?  [2(il] 

A.  There  has  been  one  new  governor  added,  or 
replaced,  the  original  governor  on  the  number  1 
machine,  and  the  wiring  in  the  station  has  been 
changed  to  some  extent,  that  is,  the  local  or  the  2300 
volt  feeder  has  been  changed,  that  is  the  local,  find 
I  guess  that — except  for  the  water  system,  there  has 
been  added  for  domestic  use  a  chlorinator. 
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Q.  What  about  the  water  system — is  that  a  very 
big  change? 

A.  Well,  it  was.  Before  we  drank  the  water  out 
of  the  canal.  Now  the  personnel  can  drink  pure 
water,  as  pure  as  chlorine  can  make  it. 

Q.     Now  you  have  a  chlorinator  there? 

A.     That's  right. 

Q.  That  you  use  to  chlorinate  the  drinking  water 
you  get  out  of  the  canal?  A.     That's  right. 

Q.  What  kind  of  a  governor  was  there  on  the 
number  1  generator  in  1943,  before  the  change? 

A.  Well,  I  can't  say  as  to  exact  name  plate; 
there  was  no  name  plate  on  it,  but  presumably  it  was 
an  AUis  Chalmers. 

Q.  And  now  what  kind  of  a  governor  do  you 
have  ?  A.     A  Woodward. 

Q.    W-o-o-d-w-a-r-d?  A.     That's    right. 

Q.  And  is  that  the  same  kind  of  a  generator  you 
have  in  both  machines  ?  [261] 

A.     Governor,  you  mean  ? 

Q.     Governor.  A.    Yes. 

Q.  Now,  Mr.  Yeager,  do  you  have  your  records 
here  showing  the  readings  of  the  gauge  in  the  river  ? 

A.     Yes,  I  have. 

Q.  Can  you  give  us  the  readings  of  that  gauge 
for  the  years  of  1944,  1945,  and  1946? 

A.  I  believe  so.  I  can  give  it  for  1945  and  1946, 
and  part  of  1944,  I  am  sure. 

Q.  And  you  also  have  your  records  showing  the 
meter  readings  so  that  you  can  give  us  the  produc- 
tion of  power  at  the  plant?  A.     Yes. 
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Q.     What  records  is  it  that  you  have  ? 

A.  I  have  the  record  from  October  1,  1941,  until 
the  present  date,  and  that  was  since  the  Pacific 
Power  and  Light  Company  took  over,  and  I  have  a 
few  records  for  the  year  of  1940,  1939,  and  1936  and 
'35  and  '34. 

Q.     Do  you  have  the  '42  and  '43  log  sheets? 

A.     No,  I  haven't. 

Q.  Did  you  make  entries  on  those  log  sheets 
yourself  ?  A.     Yes. 

Q.  Would  you  recognize  the  log  sheets  if  you  saw 
them  now  ?  A.     I  would.  [262] 

Q.  The  records  that  you  have  brought  here  to- 
day, Mr.  Yeager,  are  in  whose  handwriting? 

A.     They're  in  the  operator's  handwriting. 

Q.     Does  your  handwriting  appear  on  them  I 

A.     On  some. 

Q.     And  are  they  original  records'?  A.     Yea. 

Q.     And  w^hen  were  the  entries  on  them  made? 

A.     On  the  daily  log  sheet,  was  made  hourly. 

Q.  Would  you  get,  please,  Mr.  Yeager,  the  log 
sheet  which  shows  the  river  gauge  readings?  You 
have  it  here  in  the  courtroom,  haven 't  you  ? 

A.     Yes. 

Q.  Would  you  come  down  from  the  stand  and  get 
it,  please? 

(Whereupon,  the  log  sheet  consisting  of  two 
pages  was  marked  Defendant's  Exhibit  No.  2 
for  identification.) 
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Q.  All  right,  Mr.  Yeager,  the  readings  start 
when  •? 

A.  The  river  elevation  we  have  that  I  have  here 
starts  on  the  25th  of  May,  1944,  and  they  run 
through  until  February  10th,  which  was  yesterday. 

Q.  Now,  in  the  book  that  you  have,  the  records 
are  made  daily,  are  they  not?  A.     Yes.  [263] 

Q.  And  is  there  an  entiy  there  showing  the  maxi- 
mum and  the  minimum  river  elevations? 

A.     Yes,  there  is. 

Q.     And  the  average  river  level  during  the  day? 

A.     Yes. 

Q.  Now,  does  your  record  also  show  the  day  on 
which  the  maximum  occurred,  and  the  day  on  which 
the  minimum  occurred? 

A.  No,  in  this  book  here  shows  only  the  average 
level  for  the  day ;  that  is,  the  river.  It  shows  a  maxi- 
mum of  the  month,  for  the  month,  but  not  for  the 
day. 

Q.  That's  what  I  mean,  a  maximum  for  the 
month,  and  a  minimum  for  the  month  ? 

A.    Yes. 

Q.     It  shows  that,  does  it,  and  also  the  average? 

A.     Yes. 
.    Q.     For  the  month  ?  A.     Uh  huh. 

Mr.  Ramsey:  May  I  inquire  whether  it  is  the 
purpose  of  counsel  to  introduce  the  records  as  to  the 
river  levels  for  the,  years  1942  and  1943  ? 

Q.  I  don't  think  they  are  available,  are  they,  Mr. 
Yeager?  A.     The  river  levels  for  1942? 

Q.     And  1943?  A.     No.  [264] 
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Q.     When  did  you  start  keepin^^:  this  record'? 

A.     This  record  was  started  in  May,  1944. 

Mr.  Ramsey:  There  have  been  no  records  kept 
of  the  river  levels  prior  to  that  time? 

A.  Not  that  I  know  of.  There  may  have  been,  but 
I  can't  vouch  for  those. 

Q.  (By  Mr.  Powell) :  Will  you  take  your  book 
Mr.  Yeager,  and  start  with  the  month  of  June,  1944, 
and  give  us  the  maxinunn  for  the  month,  and  the 
day  on  which  it  occurred  ? 

A.  The  maximum  for  the  month  of  June  oc- 
curred on  the  17th  of  June,  and  the  maximum  eleva- 
tion was  410.3. 

The   Court:     What  was  that  number? 

A.     410.3. 

Q.    Well,  what  does  that  mean.  410? 

A.  410  feet,  and  three-tenths  of  a  foot  above  sea 
level.  That's  410  feet  and  then  three-tenths  of  a  foot. 

Q.     That  was  a  foot  and  what? 

A.     A  foot,  and  a  little  over  three  inches. 

Q.  Isn't  there  a  correction  to  go  with  that  figure, 
Mr.  Yeager? 

A.  Well,  I  don't  believe  there  is.  What  do  you 
mean  by  correction? 

Q.  Well,  may  I  ask  if  that  is  the  reading  from 
the  gauge? 

A.  That  is  the  reading  from  the  gauge,  yes.  All 
these  entries  here  is  plus  400  feet.  We  just  .[2()5] 
took  the  actual  gauge  reading,  there  is  400  feet 
added  to  it,  that  we  don't  put  down,  of  course. 

Q.     Is  that  at  the  intake  ? 
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A.  No,  that's  the  river  reading.  That  elevation 
was  given  to  us  by  the  U.S.G.S. 

Q.  Let's  turn  to  the  month  of  July,  Mr.  Yeager. 
What  was  the  maximum  during  the  month  of  July? 

A.     The  maximum  river? 

Q.     Yes.  A.     It  was  407.8. 

Q.  And  what  was  the  minimum  during  the 
month?  A.     The  minimum?  403.9. 

Q.  That  is  a  lower  figure  than  you've  given  us 
for  the  low  river  readings.  A.     Couldn't  be. 

Mr.  Powell:  Well,  if  I  may  make  a  statement 
to  counsel  and  your  Honor,  when  I  investigated  this, 
it  was  my  understanding  that  these  readings  had  to 
be  corrected  by  adding  a  certain  figure.  At  this 
particular  time  the  witness's  figures  do  not  agree 
with  my  tabulation. 

The  Court:  Is  this  supposed  to  be  the  same 
figure  that  you  said  yesterday  was  409.1  ? 

Mr.  Powell:  Yes,  and  at  almost  extreme  low 
water. 

The  Court:  It  shows  lower  in  June  and  July 
than  it  was  yesterday,  then,  according  to  his  figures  ? 

A.  There  is  an  error  [267]  here,  that's  right. 
Now,  to  these  gauge  readings  here  that  is  in  this 
book  to  a  certain  time  should  be  407.25  added  to  it. 

Mr.  Powell;  Now,  I  will  ask  you,  I  don't  be- 
lieve we'll  finish  before  noon,  during  recess  will  you 
take  this  tabulation,  defendant's  identification  2, 
and  compare  it  with  your  book,  and  determine 
whether  the  tabulation  is  correct  ? 

The  Court :  Yes,  he  can  do  that  during  the  recess, 
and  get  it  straightened  out. 
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Direct  Examination 
(Continued 

Q.  Now,  Mr.  Yeager,  do  you  have  the  meter 
readings  at  the  power  plant  for  the  years,  by 
months,  for  the  years  of  1942, '43, '44  and  '45? 

A.  I  have  the  meter  readings  that  I  could  vouch 
for  from  1943. 

Q.     From  1943  on  ?  A.     On  up,  yes. 

Q.  And  would  you  recognize  the  daily  log  sheets 
for  1942,  Mr.  Yeager?  A.     Yes. 

Q.  I  hand  you  the  log  sheets,  and  if  your  Honor 
please,  if  counsel  has  no  objection,  I  see  no  reason 
to  burden  the  record  with  these  original  entries. 
There  is  a  sheet  for  every  day  of  the  year,  and  we 
have  a  take-off  by  months  which  I  think  will  serve 
our  purposes.  [267] 

Mr.  Ramsey:  May  I  ask  who  prepared  the  take- 
off? 

Mr.  Powell:  I  can't  tell  you  now,  but  I'll  find 
out.  I'll  be  glad  to  have  it  compared. 

A.  (Witness) :  This  is  the  only  record  that 
there  is  of  the  operation  of  the  District. 

Q.  (By  Mr.  Powell) :  That  is  the  original 
record  ? 

A.  That  is  the  original  record,  and  as  far  as  I 
know,  the  only  record. 

Q.     Does  your  name  appear  on  that  sheet? 

A.     It  does,  sir. 

Q.  And  approximately  how  many  sheets  does  it 
appear   on? 
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A.     It  should  appear  on  every  sheet. 

Q.  You  were  working  seven  days  a  week,  were 
you?  A.     That's  right. 

The  Court:  That  is  a  record  of  power  produc- 
tion is  it? 

Q.     Yes,  is  that  right,  Mr.  Yeager? 

A.     Yes. 

Q.     This  shows  the  power  produced  at  the  plant? 

A.     That  is  right. 

The  Court :  Where  records  are  as  voluminous  as 
this,  you  can  introduce  compilations,  if  you  show 
they  are  correct  compilations,  and  you  made  them, 
as  I  understand  it,  rather  than  burden  the  jury  with 
all  this  detail.  [268] 

Q.  What  do  these  sheets  show,  the  log  sheets 
show,  Mr.  Yeager? 

A.  They  show  the  line  voltage,  they  show  the 
kilowatts  that  went  out  on  the  69,000  line,  and  they 
show  the  amperage,  the  alternating  current  amper- 
age of  the  number  2  generator,  and  they  show,  this 
one  in  particular  shows  the  kilowatt  hours  metered 
from  the  number  1  generator,  shows  the  exciter 
direct  current  amperes  and  the  voltage  of  the  ex- 
citer, and  then  it  shows  the  Coyote — wait  a  minute 
— it  shows  the  transformer  meter,  and  that  is  by  the 
hour,  and  then  at  midnight  it  show^s  the  meter  read- 
ings of  each  meter  that  was  read  in  the  station,  that 
is  the  kilowatt  hour  meter. 

Q.     Now,  how  many  different  meters  are  there? 

A.     There  are — you  mean  kilowatt  hour  meters? 

Q.     Kilowatt  hour  meters. 
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A.     There's  four  different  kilowatt  hour  meters. 

Q.     What  are  they? 

A.  There  is  the  kilowatt  hour  meter  that  is  on 
the  6900  transformer,  that  registers  the  amount  of 
kilowatts  that  goes  out  on  the  6900  highline,  and 
there  is  the  kilowatt  hour  meter  that  registers  the 
production  of  each  generator,  the  number  of  kilo- 
watts each  generator  generates,  and  there  is  the  kilo- 
watt hour  meter  that  feeds  to  Beverly,  that's  on  a 
6600  kilowatt,  or  6600  watts.  [269] 

Q.     Four  meters'? 

A.  Yes,  there's  five,  there's  one  on  each  gener- 
ator. 

Q.     One  on  each  generator  makes  two? 

A.     Yes. 

Q.     And  then  your  over-all  meters. 

A.  Then  your  6900  kilowatt  meter,  and  then 
your  Beverly  meter,  and  then  we  have  what  they 
call  an  "in"  meter,  that  registers  the  kilowatts  fed 
into  the  station,  if  any  comes  in. 

Mr.  Powell:  Now,  I  might  state  to  counsel  and 
your  Honor  that  mention  is  made  here  of  the 
Beverly  Line.  It  is  my  understanding  that  the 
Beverly  line  is  not  involved  here,  that  the  Pacific 
Power  and  Light  owns  the  line  that  runs  from 
Priest  Rapids  to  Beverly,  and  there  is  a  tower  that 
goes  across  the  river  just  out  of  the  plant;  that's 
correct,  isn't  it?  Witness:     Yes. 

The  Court :     All  right. 
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Direct  Examination 
(Continued) 

Q.  Can  you  tell  from  the  records  you  have 
there  the  total  number  of  kilowatt  hours  by  months 
produced  by  the  Priest  Rapids  Power  Plant  in 
1942?  A.     Yes. 

Q.     From  that  record  you  have  there  ? 

A.     Yes.  [270] 

Q.  And  so  that  you  may  testify  about  it  per- 
sonally, could  you  compare  that  and  give  it  to  us? 

A.    Yes. 

Q.  Now,  do  you  have  the  same  record  for  1943, 
or  '44,  '45  and  '46?  A.     At 

Q.  I  mean,  you  have  them  for  1944,  1945  and 
1946? 

The  Court:  You  want  similar  compilations  for 
those  years,  is  that  correct? 

Mr.  Powell :     Yes,  your  Honor. 

The  Court :  If  this  is  a  convenient  place  to  stop, 
we'll  recess  now  until  1:30. 

(Whereupon,  a  recess  was  taken  in  this  cause 
until  1:30  o'clock  p.m.) 
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Yakima,  Washington,  February  11,  1947 
1:30  o'clock  p.m. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

Mr.  Ramsey:  If  the  Court  please,  before  the 
jury  comes  in,  I  simply  want  to  have  my  engineer- 
ing witness  [271]  sit  at  the  counsel  table  with  me. 
Counsel  has  no  objection,  and  my  knowledge  of 
engineering  matters  is  so  limited  that  I  would  like 
to  have  the  benefit  of  his  knowledge. 

The  Court:  I  see  no  objection  to  that,  at  both 
counsel  tables.  Each  one  of  you  can  have  one  or  two 
engineering  witnesses  with  you.  You  may  bring  in 
the  jury. 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 

SILAS  E.  YEAGER 
a  witness  called  on  behalf  of  the  defendant,  resumed 
the  stand  and  testified  further  as  follows : 

Mr.  Powell :  Before  the  noon  recess,  your  Honor, 
I  believe  we  were  going  through  the  record  to  show 
the  river  elevations. 

The  Court:     Yes. 
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Mr.  Powell :  I  would  like,  if  I  may,  to  have  Mr. 
Yeager  identify  the  book,  and  then  have  a  tabula- 
tion made  of  some  more  data  that  appears  in  the 
book,  and  that  will  save  introducing  the  book  in 
evidence. 

Mr.  Ramsey:  The  government  has  no  objection 
to  that  procedure,  your  Honor.  I  assume  that  will 
be  connected  up  by  a  statement  of  who  makes  the 
tabulation  [272]  from  this  particular  source. 

Mr.  Powell:     Yes. 

Direct  Examination 
(Continued) 

By  Mr.  Powell : 

Q.  I  hand  you  again  the  book  containing  the  in- 
formation which  you  testified  to,  Mr.  Yeager.  Does 
that  contain  also  additional  information  about  water 
stages?  A.     How's  that? 

Q.  Does  that  also  contain  additional  informa- 
tion about  stages  of  the  canal  and  the  water  in  the 
tail  race? 

A.  It  contains  the  elevation  of  the  canal  at  the 
fore-bay,  and  it  also  contains  the  tail  race  elevation 
and  the  operating  head,  in  this  book,  as  an  average 
for  the  twenty-four  hours. 

Q.     Now,  you  say  the  fore-bay?  A.     Yes. 

Q.     That's  the  water  in  the  canal? 

A.  That  is  the  water  in  front  of  the  trash  racks 
at  the  head  gates. 

Q.     At  the  power  house? 

A.    At  the  head  gates  in  the  canal. 
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Q.  And  the  other  reading  you  refer  to  is  the 
water  in  the  tail  race? 

A.  In  the  tail  race,  as  it  conies  out  from  the 
draft  race  in  the  turbines. 

Q.  And  the  difference  between  the  two  is  called 
what  ?  A.     The  head,  the  operatmg  head.  [273] 

Q.     The  operating  head? 

A.     That's  what  we  call  it. 

Q.  And  the  entries  in  the  book  are  made  by  you 
and  the  other  operators?  A.     That's  right. 

Q.  I  believe  you  have  previously  identified  the 
sheets  designated  as  referring  to  the  year  of  1942? 

A.    Yes. 

Q.  Would  you  glance  through  them  to  be  sure 
that  they  all  refer  to  that  same  year? 

A.  Yes,  they're  all  dated  1942,  or  those  that  I 
look  at,  each  month. 

Q.  Will  you  refer  to  the  sheets  indicating  the 
year  1943,  Mr.  Yeager? 

A.     They're  1943,  to  October  1. 

Q.     Until  October  1?  A.    Yes. 

Q.  Those  are  the  sheets,  are  they,  for  the  two 
years  of  '42  and  '43  up  to  October  1,  that  show  the 
meter  readings  ? 

A.     That  shows  the  meter  readings. 

Q.  What  does  that  show  with  reference  to  the 
output  of  the  plant? 

A.  That  shows  the  current,  or  kilowatt  hours, 
that  went  out  on  the  ()6,000  K.V.  line,  and  it  shows 
the  revenue  or  [274]  kilowatt  hours  that  went  out 
on  the  Beverly  line,  or  Beverly  feeder,  and  it  also 
shows  the  amount  of  power  that  was  used  at  the 
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Priest  Rapids  station,  and  it  also  shows  the  current 
generated  by  the  different — each  of  the  generators 
in  the  plant. 

Q.  Does  it  also  show  the  power  that  was  used  for 
pumping  during  the  irrigation  season  ? 

A.  It  does  on  some,  not  all  of  them.  Any  time 
that  Coyote  was  pumping  it  will  show  on  these 
vouchers. 

Q.  Would  you  mind  referring  to  the  year  of  '42, 
to  ascertain  whether  it  does  show  during  the  irriga- 
tion season? 

A.  Yes,  it  does,  starting  on  April  30,  and  that 
will  run  through  until  about  the  first  of  September, 
along  in  there.  It  shows  through  from  the  30th  of 
April,  when  they  started  the  Coyote  pumps,  until 
they  were  finished  pumping  and  was  shut  down  for 
the  season  on  September  1st. 

Q.  Now,  Mr.  Yeager,  I'm  handing  you  four 
different  packages  of  sheets.  Would  you  mind  tell- 
ing what  they  are  ? 

A.  They're  the  daily  log  sheets  of  the  Pacific 
Power  and  Light  Company  after  it  took  over  oper- 
ation at  Priest  Rapids. 

Q.  That  is,  from  October  1,  1943,  on,  is  that 
correct?  A.     That's  right. 

Q.     And  what  do  they  show? 

A.  They  show  the  kilowatt  hours  on  the  66  K.  V. 
line,  and  [275]  they  show  the  output  of  power  that 
goes  to  Beverly,  then  it  shows  a  net,  the  kilowatts 
that  go  on  the  66,000  K.  V.  line,  plus  what  goes  to 
Beverly,  and  it  shows  what  we  used  as  a  station 
service,  and  it  shows  the  river  level,  the  river  eleva- 
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tioii,  the  canal  elevation,  and  the  tail  race,  and  also 
the  head.  It  shows  bus  voltage  frequency,  direct 
current  amperage,  and  direct  current  voltage,  and 
it  shows  the  alternating  current  amperage,  and  it 
shows  what  each  generator  generates  during  the 
hour,  the  meter  readings,  and  the  different — I'll  re- 
tract that;  it  doesn't  show  of  each  generator,  just 
only  w^hen  them  generators  are  running,  hut  it  shows 
the  meter  readings  per  hour  each  hour,  and  then  it 
shows  the  weather  conditions  and  whatever  comes 
up  in  the  normal  operation  of  the  station. 

Q.  Then  you  can  tell  from  the  sheets  that  have 
been  kept  as  a  daily  log  sheet  since  October  1,  1943, 
the  total  power  output  from  the  Priest  Rapids  plant, 
is  that  correct  ?  A.     Yes. 

Q.  And  also — well,  there  was  no  power  used  at 
Coyote  during  that  time,  was  there? 

A.     No,  not  after  the  company  took  over. 

Q.  And  do  you  know  who  prepared  those  rec- 
ords ?  A.     The  operator. 

Q.     And  you  were  one  of  them,  were  you?  [276] 

A.     I  was  one  of  them. 

Q.  Do  you  recognize  those  as  being  the  original 
sheets  that  were  made  up  at  the  time? 

A.    Yes,  they  are. 

Q.  Just  glance  through  them  all;  you  don't  need 
to  look  at  each  one  individually,  but  if  you  will  just 
glance  through  them  to  be  sure  they  are  the 
originals? 

A.    Yes,  I  would  say  those  are  the  originals. 

Mr.  Powell:     That's  all,  your  Honor. 
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Cross-Examination 
By  Mr.  Ramsey : 

Q.  Mr.  Yeager,  you  stated  you  were  an  employee 
of  the   P.   P.   &  L.   Company?  A.     Yes,   sir. 

Q.  Now,  is  the  Pacific  Power  and  Light  operat- 
ing the  Priest  Rapids  plant  as  owner,  or  on  lease, 
or  on  behalf  of,  as  an  agent  for  someone  else? 

A.     Well,  I  could  only  answer  that  on  hearsay. 

Q.  Well,  as  a  matter  of  fact  you  know,  don't 
you? 

A.  Not  being  in  an  office  end  of  it,  why,  I  would 
only  know  from  hearsay,  and  I  would  say  on  con- 
tract, that  is,  they  leased  the  station. 

Q.     I  didn't  understand  your  statement. 

A.     They  leased  the  station,  rent  the  station. 

Mr.  Powell:     They  leased  the  station. 

Q.  Now,  as  a  matter  of  fact,  thej^'re  operating 
that  for  the  [277]  United  States  Government  as 
contractor,  aren't  they?  Aren't  they  operating  under 
a  contract  for  the  LTnited  States  Government? 

A.  The  way  I  understand  it  is  that  they  rent  the 
station  and  they  pay  so  much  rental  for  it. 

Q.  At  the  time  that  you  took  the  station  over 
there,  that  is,  at  the  time  the  P.  P.  &  L.  took  over 
the  station,  which  I  believe  you  stated  was  October 
1,  1943,  is  that  right,  that  the  P.  P.  &  L.  took  over 
the  station?  A.     Yes. 

Q.  You  were  there  earlier  than  that,  in  May, 
1943?  A.     1941  I  went  there. 
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Q.  Or  '41,  yes.  Now,  you  stated  that  there  were 
certain  changes  made  there,  one  governor  was 
added?  A.     One  governor  was   replaced. 

Q.  And  why,  if  you  know,  was  the  governor  re- 
placed? A.     How's  that? 

Q.     Why  was  the  governor  replaced,  if  you  know  ? 

A.  The  reason  the  governor  was  replaced,  the  old 
governor  was  wore  out,  or  the  engineers  figured  it 
w'as. 

Q.  That  was  the  governor  that  was  turned  over 
with  the  plant?  A.     Yes. 

Q.  There  was  some  change  in  the  wiring.  Why 
was  that  done  ?  A.     For  matter  of  safety.  [278] 

Q.  What  was  the  condition  of  the  wiring  in  the 
plant  at  the  time  it  was  taken  over  ? 

A.     It  was  open  wiring. 

Q.  Open  wiring;  and  the  P.  P.  &  L.  considered 
that  was  dangerous?  A.     How's  that? 

Q.  And  the  P.  P.  &  L.  considered  that  was  a 
hazard.  A.    Yes. 

Q.  Which  required  that  it  be  re- wired.  You  said 
there  was  some  change  made  on  the  2300  volt  feeder. 
What  was  the  nature  of  that  feeder  change? 

A.  That  was  the  change  that  was  made,  the  way 
the  original  wiring  was,  it  went  out  throTigh  a  win- 
dow, and  it  was  open  wiring.  Now  it  is  in  conduit. 

Q.  Then  there  was  a  chlorinator  put  in  tliere  to 
chlorinate  the  drinking  water? 

A.     That's  right. 

Q.     The  water  used  by  the  operators  there? 

A.     And  their  families. 
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Q.  What  was  the  reason  for  that  being  put  in 
there  ? 

A.  Originally  the  water  was  taken  from  the 
canal  and  it  was  pumped  to  the  Milwaukee  Railroad 
water  tank,  and  the  houses  were  tapped  off  of  this 
main  line  to  the  Milwaukee  Railroad,  and  at  the 
time  the  company  took  over  they  tested  the  water 
in  the  canal  and  it  tested  polluted,  so  [279]  they  put 
in  a  chlorinator  so  that  there  would  be  none  of  that 
afterwards. 

Q.     To  insure  an  unpolluted 

A.     Domestic  water. 

Q. water  supply.  Was  there  any  change  made 

in  the  three  residences  that  the  operators  occupied 
there,  after  it  was  taken  over,  painting  or  anything 
of  that   sort?  A.     Well,   they  were  repaired. 

Q.     Were  they  repainted  ?  A.     Yes. 

Q.  The  cottages  there  were  repaired  and  re- 
painted and  put  up  in  shape?  A.     That's  right. 

Q.  Now,  you  mentioned  the  fact  that  your  rec- 
ords there  showed  the  amount  of  power  used  in 
pumping  for  the  Priest  Rapids  Irrigation  District. 
Was  that  shown  by  anj^thing  there  at  the  power 
plant  ? 

A.  No,  that  was  shown  by  the  meter  readings  at 
the  Coyote  Pumping  Plant. 

Q.     And  who  supplied  you  with  that  data? 

A.     The  operator  of  the  pumping  plant  at  Coyote. 

Q.  So  actually  your  record  as  to  the  amount  of 
power  that  was  utilized  for  the  pumping  at  the 
Priest  Rapids  Irrigation  District  Avas  simply  the 
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information  furnished  to  you  by  the  District  man 
at  the  pumping  plant  who  was  operating  the  plant 
there?  [280]  A.     That's  right. 

Q.  That  was  not  records  that  were  kept  or  avail- 
able at  the  power  plant  itself? 

A.  The  pumping  station  at  Coyote  kept  a  record 
of  their  meters  as  it  was  fed  in,  and  at  the  end  of 
each  day,  the  twenty-four  hour  meter  reading  was 
transmitted  to  the  Priest  Rapids  operator. 

Q.  Well,  the  i)oint  I'm  making  is  this;  that  that 
was  not  records  which  you  kept  at  the  pumping 
plant,  but  was  records  which  was  kept  by  the  Priest 
Rapids  Irrigation  District  itself,  and  'phone  up  to 
the  plant? 

A.  No,  at  the  pumping  plant,  right  from  the 
l^umping  plant 

Q.     Yes. 

A.    and  it  was  'phoned  to  the  operator  on  shift 

at  the  Priest  Rapids  station,  and  that  was  recorded, 
and  then  at  the  end  of  the  twenty-four  hours  it  was 
transmitted  to  the  dispatcher  of  power  at  Pasco 
each  day,  and  there  was  a  record  kept ;  that  is,  the 
total  of  the  twenty-four  hours  was  kept  at  the  Priest 
Rapids,  on  these  sheets,  and  there  was  an  hourly 
record  kept  at  Priest  Rapids,  or  at  Coyote,  I  mean. 

Q.  And  those  records  were  simply  added  to  the 
records  which  you  kept  at  the  pumping  plant  as  they 
were  'phone  in? 

A.  We  never  had  anything  to  do  with  those  rec- 
ords. [281] 
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Q.     They  do  appear  on  your  records  there? 

A.     They  were  'phoned  to  us. 

Q.  I  say,  those  records,  you  did  not  keep  them 
yourself,  they  were  'phoned  to  you  ? 

A.     That's  right. 

Q.  And  then  you  simply  transcribed  them  on 
your  records  as  they  were  reported  to  you  by 
'phone?  A.     That's  right. 

Mr.  Ramsey:     I  think  that's  all. 

Redirect  Examination 
By  Mr.  Powell : 

Q.  Which  three  residences  were  there  that  were 
occupied  by  the  operators'? 

A.  The  three  residences  or  cottages  that  are  now 
designated  as  cottage  number  1  and  number  2  and 
number  3. 

Q.  And  they  are  the  ones  closest  to  the  power 
plant?  A.     That's  right. 

Q.  We  saw  them  yesterday,  painted  yellow,  are 
they  not?  A.     Yes. 

Q.  How  are  those — how  are  they  equipped?  Do 
they  have  a  telephone  system  ? 

A.  They  have  a  local  telephone  that  goes  to  the 
station,  and  connected  in  series  with  each  other. 

Q.  They're  connected  by  telephone  to  the  station 
and  with  each  other? 

A.     Yes,  around  the  same  line.  [282] 

Q.     And  do  they  all  have  electricity? 

A.    Yes. 
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Q.     Do  they  all — what  about  running  water? 

A.     They  all  have  running  water. 

Q.     Inside  plumbing? 

A.  Inside  plumbing  and  sink ;  practically 
modern. 

Q.     Bathroom  fixtures'?  A.     Yes. 

Q.     How  large  are  they? 

A.     In  rooms,  or  dimensions'? 

Q.     Rooms. 

A.  Well,  the  number  1  cottage  is  four  rooms  and 
a  bath,  that's  when  the  District  had  it,  and  then 
there  was  a  front  porch  and  a  back  porch,  and  the 
number  2  cottage  was  three  bedrooms,  a  kitchen,  and 
a  sitting  room,  and  a  bath,  and  it  had  a  back  porch 
and  a  front  porch,  and  the  number  3  cottage  has 
four  rooms  and  a  bath — five  rooms  and  a  bath. 

Q.     How  are  they  heated? 

A.  The  number  1  cottage  was — it  is  wired  for 
electric  heat,  that  is,  it  has  the  220  volt  wiring 
system  for  electric  heat ;  the  rest  of  them  are  heated 
by  stove. 

Q.  During  any  of  the  time  that  you  were  there, 
Mr.  Yeager,  was  any  of  the  power  used  for  irriga- 
tion at  the  plant? 

A.  While  I  was  there,  while  tlie  District  run 
it,  there  was  a  [283]  farm,  ranch,  that  they  pumped 
water  to,  this  farm  at  Priest  Rapids. 

Q.  It  pum])ed  water  to  the  farm  at  Priest 
Rapids?  A.     Yes. 
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Q.     Now,  where  is  the  pump? 

A.  It  is  on  the  second  floor,  or  lower  floor;  the 
transformer  floor. 

Q.     On  the  transformer  floor  of  the  power  house  ? 

A.  Yes,  on  the  same  level  as  the  transformers 
were. 

Q.  Now,  there  is  a  pipe  line  that  is  suspended 
below  the  walkway  into  the  plant;  is  that  the  pipe 
line  ?  A.     Yes. 

Q.  And  that  vv'as  used  for  irrigation,  is  that 
right  ?  A.     Yes. 

Q.     Where  did  you  get  the  water  ? 

A.     Out  of  the  canal. 

Q.     Now,  in  reference  to  the  meters  at  Coyote 

Mr.  Ramsey:  Just  a  moment,  Mr.  Powell.  In 
regard  to  the  question  you've  just  been  asking,  do 
I  understand  this  was  land  belonging  to  the  District 
that  was  irrigated  by  those  facilities? 

Mr.  Powell:     I  don't  think  so;  I  am  not  sure. 

Mr.  Ramsey:  Then  I  object  to  the  entire  line 
of  questioning,  not  having  anything  to  do  with  the 
Priest  Rapids  Irrigation  District.  [284] 

Mr.  Powell:  I  think  they  owned  the  pump  and 
motor. 

Mr.  Ramsey:  Well,  I  would  want  some  evidence 
of  that  kind  before  I  would  not  object. 

The  Court:  I  will  overrule  the  objection,  and 
let  it  stand. 

Mr.  Ramsey:     Exception,  please. 
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Redirect  Examination 
(Continued) 

Q.  Mr.  Yeager,  in  reference  to  the  meter  reading 
at  the  Coyote  pumping  station,  who  was  the  operator 
of  the  pumps  at  Coyote  during  1942*? 

A.     Leonard  Collins. 

Q.     C-o-l-l-i-n-s ?  A.     I  believe  so. 

Q.     Do  you  know  where  he  is  now  ? 

A.     I  think  he  has  a  place  at  Selah,  or  at  Zillah. 

Q.     At  Zillah?  A.    Yes. 

Q.  And  did  you  ever  check  the  meters  at  Coyote 
yourself?  A.     No. 

Q.     You  never  have?  A.     No. 

Q.     Have  you  ever  seen  the  meters  there? 

A.     Yes. 

Q.  And  what  records,  if  you  know,  were  kept  at 
the  Coyote  Pumping  station  ?  [285] 

A.  Records  similar  to  our  daily  log  sheet,  except 
that  it  just  had  the  incoming  meters,  no  outgoing 
meters  entered  into  it. 

Q.     Just  a  little  louder,  please. 

A.  The  meters  that  metered  the  incoming  power 
or  current. 

Q.  And  all  the  records  that  wei-e  '})honed  in  to 
you,  were  they  entered  in  the  records  that  you  have 
identified.  A.     Yes. 

Q.  And  can  you  state  whether  or  not  they  are 
correctly  entered  as  '[)honed  to  you? 

A.  To  the  operators.  At  any  time  that  there  was 
an  interference  on  the  high  line,  why,  we  would  have 
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to  pick  them  up  later  on,  either  in  person  or  through 

'phone,    but    they    were    delivered    to    the    Priest 

Rapids  station  and  entered,  so  that  they  could  be 

made  up  and  turned  in  to  the  dispatch  office  at 

Pasco. 

Q.     When  you  say  they  were  delivered,  how  were 
they  delivered  ? 

A.     Well,  the  chief  operator  would  go  to  Coyote 
and  pick  them  up,  that  is,  get  the  figures. 

Q.     Have  you  ever  done  that?  A.     No. 

Mr.  Powell:     That's  all. 

Mr.  Ramsey:     That's  all. 

(Whereupon,  there  being  no   further  ques- 
tions, the  witness  was  excused.)  [286] 


B.  SALVINI 

a  witness  called  on  behalf  of  the   defendant,  re- 
sumed the  stand  and  testified  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Powell : 

Mr.  Powell :     May  I  ask,  Mr.  Reporter,  if  you  can 
give  us  the  last  question  and  answer  ? 

(Whereupon  the  reporter  read  the  last  pre- 
vious question  and  answ^er  of  this  witness,  as 
follows : 
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"Question:     Does  it  show  the  main  canal? 
Answer:     It  shows  the  main  canal,  the  exist- 
ing canal  that  there  was  there  in  1943,  from 
Coyote  Rapids  down  to  the  end  of  the  canal, 
down  below  Hanford.") 

Q.  Do  you  know  how  many  miles  of  canal  there 
was  there,  Mr.  Salvini  ? 

A.  Well,  I  never  seen  any  measure,  but  we 
thought  all  the  time  it  was  around  fifteen  miles. 

Q.     The  main  canal? 

A.  From  Coyote  Rapids  down  to  the  end  of  the 
canal. 

Q.  From  Coyote  Rapids  down  to  the  end  of  the 
canal.  Now,  were  there  any  laterals? 

A.     Yes,  we  had  several  laterals. 

Q.     Where  did  they  go? 

A.  Well,  we  had  one  serving  the  White  Bluffs 
area. 

Q.     One  serving  w^here? 

A.  The  White  Bluffs  area;  then  there  was  an- 
other one  serving  [287]  another  area  lying  down 
south  of  White  Bluffs  and  north  of  Hanford,  be- 
tween Hanford  and  White  Bluffs ;  then  we  still  had 
another  pipe  line  coming  out  just  west  of  Hanford, 
that  was  serving  the  land  situated  west  and  north 
of  the  town  of  Hanford. 

Q.     How  many  miles  of  pipe  line  did  you  have? 

A.  I  don't  know;  I  know  we  had  quite  a  few 
pipe  lines,  but  I  don't  know  the  amount. 

Q.     You  don't  know  the  mileage  of  it? 

A.    No. 
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Q.  Was  the  area  that  was  irrigated  all  in  one 
solid  block?  A.     No. 

Q.  How  was  it  located  with  reference  to  the  main 
canal  ? 

A.  The  area  that  was  irrigated  was  mostly  the 
land  that  used  to  be  served  by  the  old  Hanf  ord  Irri- 
gation and  Power  Company,  and  most  of  those 
lands  where  they  was  getting  water,  because  they 
had  the  facilities  when  we  took  it  over  from  the 
receiver,  and  we  made  not  very  many  big  improve- 
ment outside  of  just  keeping  up  those  and  the  re- 
pair, so  a  lot  of  places  there  wasn't  any  facilities  to 
irrigate  the  land. 

Q.     In  a  lot  of  places  there  were  no  facilities'? 

A.     In  a  lot  of  places  there  were  no  facilities. 

Q.     From  the  canal? 

A.     From  the  canal.  [288] 

Q.     And  where  did  those  farmers  get  water? 

A.  Quite  a  few  get  water  from  a  well,  where 
they  were  pumping. 

Q.     How  did  they  pump  ? 

A.     Well,  they  had  a  motor  and  pump. 

Q.     Electric  motor? 

A.     Electric  motor,  most  cases. 

Q.     Where  did  they  get  the  power  to  do  that? 

A.  Well,  they  get  the  power  through  the  Pacific 
Power  and  Light  Company. 

Q.  Pacific  Power  and  Light  Company,  is  that 
correct.  A.     Yes. 

Q.  Did  the  Priest  Rapids  Irrigation  District  sell 
any  power  at  retail ;  I  mean  sell  any  retail  power  to 
customers  ?  A.     No. 
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Q.     Did  you  sell  power  wholesale?  A.     Yes. 

Q.     To  whom? 

A.     To  the  Pacific  Power  and  I^-ight  Company. 

Q.  Now,  do  you  know  liow  many  acres  of  land 
were  being  irrigated  from  the  canal  in  1943 — let's 
say  in  1942? 

A.  There's  around  1200  acres  that  was  irrigated 
from  the  canal. 

Q.     Can  you  get  the  exact  acreage? 

A.  Well,  probably  the  secretary  I  think  has  got 
the  right  acreage.  [289] 

Q.     That  is  Mr.  Reierson? 

A.     Mr.  Reierson. 

Q.     And  that  will  show  on  what? 

A.  That  will  show^  on  what  land  was  irrigated 
by  the  canal. 

Q.  And  where  will  that  show,  in  the  assessment 
rolls? 

A.  Not  the  assessment  roll,  but  from  the  receij)ts 
of  the  water  paid  during  that  year  of  the  different 
land  owners. 

Q.  Referring  to  Exhibit  1,  Mr.  Salviiii,  the  map, 
there  appears  to  be  quite  an  acreage  of  land  under 
or  between  the  canal  and  the  river.  Was  all  of  that 
land  within  the  irrigation  District? 

A.  You  mean  from  Coyote  Rapids  down  to  the 
end  of  the  canal  ? 

Q.    Yes. 

A.  No,  not  all  of  that  land  was  under  the  Irriga- 
tion District.  All  the  land  of  the  District  is  down 
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north  of  the  canal,  but  not  all  that  land  is  under  the 

Irrigation  District;  some  is  excluded. 

Q.  Mr.  LaFramboise,  could  you  put  this  up 
somewhere^  Do  you  mean,  Mr.  Salvini,  that  all  the 
land  that  is  in  the  Irrigation  District  is  below  the 
canal,  that  is,  between  the  canal  and  the  river  ? 

A.     Yes. 

Q.  But  not  all  of  the  land  between  the  canal  and 
the  river  is  in  the  Irrigation  District  *?  [290] 

A.     That's  right. 

Q.  I  wanted  to  see  if  I  make  myself  clear  on 
that,  your  Honor.  Would  you  come  down  to  the 
map,  Mr.  Salvini,  please,  and  point  out  the  location 
of  the  various  District  facilities?  First,  indicate 
on  the  map,  if  you  will,  please,  where  the  main 
canal  is  located. 

A.  On  the  map  the  main  canal  starts  here,  the 
pumping  plant  at  the  Rapids,  and  this  heavy  line  in 
here,  kind  of  crooked  someplace,  that  comes  down 
this  way  and  then  down  here. 

Q.  And  that 's  the  canal  you  said  you  understood 
was  fifteen  miles  long,  is  that  correct? 

A.  Well,  we  heard  it  was  that.  I  never  did 
measure  it.  We  heard  it  was  around  fifteen  miles. 

The  Court:  I  might  call  counsel's  attention  to 
the  fact  that  if  the  witness  does  not  identfy  what 
he's  pointing  to  on  Exhibit  1,  his  testimony  will  be 
meaningless  to  an  appellate  court.  If  he  says  *' be- 
ginning here"  and  ''going  here"  they  wouldn't 
know  what  he's  talking  about. 
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Q.  Thank  you.  Indicating  the  map  again,  is 
there  a  location  on  the  map  shown  as  Coyote  Rapids, 
01*  Coyote  Pumping  Station? 

A.     Right  there. 

Q.  And  what  is  the  mark  that  appears  there? 
Does  that  indicate  Coyote  Pumping  Station?  [291] 

A.     Yes. 

Q.  It  does;  and  is  that  where  the  heavy  line 
starts,  and  proceeds  to  the  right  and  down  on  the 
map?  A.     That's  the  one. 

Q.  And  the  lower  right  hand  corner  is  the  lowest 
heavy  line,  is  it  not?  A.     Down  here. 

Q.  Yes.  Now,  where  were  the  laterals,  just  gen- 
erally? 

A.     Well,  the  lateral  one  is  starting  right  up  here. 

Q.     When  you  say  "up  here"  you  mean — — 

A.     Up  this  bend  up  here,  of  the  canal. 

Q.  That  is  the  point  where  the  r-aual'  "reached 
the  farthest  north  ? 

A.  This  would  be  going  down  south  east,  so  at 
the  point  up  here  where  it  turns,  well,  there's. a  pipe 
line  that  goes  down  in  this  direction  and.  irrigates 
the  land. 

Q.     Which  direction,  Mr.  Salvini?  . 

A.     Well,  it  goes  down  up  here  into  this  section. 

Q.  It  is  to  the  right  of  that  point  marked  by 
number  21,  is  it  not? 

A.  Well,  I  know  from  here  it  comes  down  to 
this  section  here. 

Q.  When  you  say  "from  here"  the  re])()rter  can't 
get  that  in  the  record,  Mr.  Salvini.  Could  you 
identfy  it  otherwise  ? 
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A.  Well,  I  think  you  go  north,  I  mean  east,  in 
an  easterly  [292]  direction,  and  after  you  cross  over 
about  three  thousand  feet,  well,  it  started  using 
water  out  of  that  pipe,  then  it  would  be  clear  down 
to  the  river,  that  whole  section,  and  this  one  laying 
east  here,  then,  is  a  pipe  line  that  goes  up  north 
from  the  other  section  up  here,  laying  'way  up 
north,  along  the  river. 

Q.    And  where  is  the  next  lateral? 

A.  The  next  lateral,  it  starts  just  about  on  this 
section  line  somewhere. 

Q.  That  is  the  section  line  indicated  **SW"  or 
^'WB'"? 

A.  SW  or  WB,  yes,  and  it  goes  on  an  eastern 
direction,  easterly  direction,  until  it  gets  down  to 
section  up  here,  where  "WB"  is  marked  on  the 
map. 

Q.  That'  s  about  where  the  ''B"  is  in  "White 
Bluffs'"? 

A.  Yes,  and  up  there  it  come  out  of  the  ground, 
and  is  a  dirt  ditch  just  running  down  kind  of  a 
south  easterly  direction,  and  it  reaches  over,  reaches 
down  to  the  Section  15.  It  feeds  practically  all  of 
the  land  that  is  taking  water  out  of  that  lateral; 
then  we  got  another  pipe  line  that  I  did  not  mention 
before,  and  it  started  down  just  before  we  get  to 
that  Diver  place,  it's  about  four  miles  south  west 
of  White  Bluffs,  and  that  is  a  canal  that  goes  down 
and  up  for  about  a  mile,  and  then  there's  a  syphon 
in  there  about  a  thousand  feet  long,  going  east,  and 
it  throws  up  the  water  on  section,  I  think  it  [293] 
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is  called  Section  16,  and  then  they  go  down  and  irri- 
gate part  of  Section  15  and  16  that  is  not  irrigated, 
by  the  other  lateral  that  comes  down  the  othei*  way ; 
and  the  last  pipe  line  in  this  is  down  about  a  mile 
west  of  Hanford  and  it's  just  about  a  mile  long,  that 
one,  and  it  come  out  and  throws  out  the  water  just 
about  a  mile  west  of  Hanford,  and  that  water  will 
go  backwards,  go  west,  kind  of  northwest,  clear  over 
where  the  other  pipe  line,  this  will  go  and  reach  the 
land  up  there  at  that  time,  and  that's  what  most  of 
the  irrigated  land  w^as,  because  down  below  Hanford 
it  was  the  main  canal  that  was  irrigated. 

Q.  That  is,  they  took  water  directly  from  the 
main  canal? 

A.  They  took  water  from  the  main  canal.  There 
was  little  flumes  and  little  laterals,  but  not  any 
syphons. 

Q.  Now,  the  squares  marked  on  the  map.  Exhibit 
1,  are  to  indicate  what? 

A.     Those  squares  ? 

Q.     Yes.  A.     I  suppose  it's  sections. 

Q.  Well,  you  can  see  the  townships  and  ranges 
marked  down  there,  can't  you?  They  would  be  clear 
down  at  each  square  on  the  map,  and  indicate  a 
section  which  would  be  a  mile  on  the  side,  is  that 
right? 

A.     Well,  it  w^ould  be  a  mile  each  side.  [294] 

Q.  And  when  you  indicate,  Mr.  Salvini,  that  one 
of  the  laterals  took  off  from  the  main  canal  a})out 
four  miles  south  and  east  of  White  Bluffs,  that 
point  can  be  indicated  by  counting  the  squares  on 
the  map,  can  it  not? 
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A.  Just  about;  it  is  nearly  always  four  miles 
because  I  know  it  is  down  below  that  here. 

Q.  Now,  while  you're  there  at  the  map,  Mr.  Sal- 
vini, would  you  indicate  where  the  power  plant  was 
located'?  Does  it  show  on  the  map? 

A.     It  is  right  here. 

The  Court:  Is  it  labeled  ''power  plant"  on 
there  ? 

Mr.  Powell:     Yes,  sir. 

The  Court:    Well,  that's  sufficient,  I'm  sure. 

Direct  Examination 
(Continued) 

Q.  And  the  words  "power  house"  are  printed 
there,  are  they  not? 

A.  Yes,  the  word  *^ power  house"  is  printed  right 
there  at  that  place. 

Q.  And  is  there  anything  to  indicate  the  trans- 
mission line  there? 

A.  Yes,  this  line  up  here  I  think  indicates  the 
transmission  line  there  ? 

A.  Yes,  this  line  up  here  I  think  indicates  the 
transmission  line. 

Q.     And  is  there  anything  on  the  map  to  indicate  ? 

A.  Well,  it  indicates  the  66,000  kilowatt  trans- 
mission line,  down  as  far  as  about  a  mile  and  a  half 
west  of  Coyote  plant.  [295] 

Q.     That's  66,000  volts,  isn't  it? 

A.     Yes,  66,000  volts. 

Q.     Not  66,000  kilowatts,  is  it? 

A.     No,  that's  volts. 


Priest  Rapids  Irrigation  District  351 

(Testimony  of  B.  Salvini.) 

Q.     Then  what  was  there  at  tlie  Coyote  Junction? 

A.  l^})  here  it's  a  place  where  our  transmission 
lines  hook  up  with  the  Pacific  Power  and  Light 
Company. 

Q.  Now,  you're  pointing  at  the  map  and  saying 
*'here";  you  mean  that  place  that  is  designated 
Coyote  Junction? 

A.  Well,  it's  about  a  mile  west,  mile  and  a  half, 
I  guess  it  is,  west,  and  that's  the  branch  line  that 
goes  down  to  Coyote  Junction;  that  transmission 
line  goes  down  in  an  easterly  direction  until  it 
reaches  the  place  where  the  pumping  station  is. 

Q.     Now,  was  that  line  in  there  in  1943? 

A.     Yes. 

Q.     Was  it  being  used?        A.    Yes. 

Q.  Now  what  did  you  do  at  Coyote  Junction? 
That  is,  what  was  the  purpose  of  Coyote  Junction? 

A.  Well,  that's  the  place  where  the  water — T 
mean  the  extra  power,  that  we  sell,  is  diverted  over 
to  Pacific  Power  and  Light.  There's  a  switch  right 
there. 

Q.  Was  there  a  connection  there  with  the  Pacific 
Power  and  Light  Company  line?  [296] 

A.     Yes. 

Q.     Were  there  any  transformers  there? 

A.  Well,  I  don't  know  just  what  you  mean,  but 
there  was  all  the  necessary  equipment  there  that 
made  the  change. 

Q.  And  then  what  power  was  transmitted  over 
the  line  from  Coyote  Junction  down  to  the  pumping 
plant  ? 
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A.  Well,  we  just  took  down  what  we  was  using 
at  the  pumping-  plant.  The  rest  was  going  over  the 
line  of  the  Pacific  power. 

Q.  What  other  properties  did  you  have  at  Priest 
Rai3ids  Power  Plant  besides  the  power  house  and 
equipment?  That  is,  were  there  any  residences 
there  ? 

A.  Well,  we  had  three  residences,  and  there  was 
all  the  shore  land  clear  up  to  the  intake,  up  there, 
the  natural  intake  that  was  up  about  two  miles  or 
better  up  above  the  power  plant,  and  all  the  land 
except  that  dam  site  ranch  that  was  up  there  at 
Priest  Rapids,  just  west  of  Priest  Rajiids,  and  we 
had  the  other  land  up  above  it,  clear  up  to  the  head 
of  the  canal,  laji^ng  down  east  of  the  Milwaukee 
right  of  way. 

Q.  The  land  between  the  Milwaukee  Railroad 
and  the  river,  or  the  power  canal  ? 

A.     Uh  huh. 

Q.  Do  you  know  how^  many  acres  of  land  there 
were  there?  A.     No.  [297] 

Q.    Had  the  land  ever  been  developed? 

A.  Well,  there  was  part  of  that,  that  dam  ranch, 
they  used  to  farm  it ;  they  used  to  rent  it,  probably, 
oh,  around  a  hundred  acres,  because  it  was  easy  for 
them  to  water.  It  was  adjoining  the  north  side  of 
the  place.  That's  all  I  remember  that  was  farmed. 

Q.  There  was  a  farm,  then,  being  operated  at  the 
power  house,  near  the  power  house  ? 

A.     That's  the  one. 

Q.     Was  that  farm  owned  by  the  District? 

A.    No. 
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Q.  And  the  District  land  was  farmed  by  the 
farmer  who  had  this  other  farm,  is  that  correct? 

A.    Yes. 

Q.  How  much  land  of  the  District's  would  you 
say  that  he  was  farming? 

A.  Well,  after  the  District  took  it  over,  I  think 
that  they  never — the}^  changed  owner  up  there,  or 
operator,  and  they  just  quit  irrigating,  less  land  and 
less  land,  and  so  I  couldn't  tell  just  right  how  much 
it  was,  but  there  w^as  around  a  hundred  acres  up 
there  that  was  irrigated  and  farmed  by  those  people. 

Q.  Around  one  hundred  acres  of  land  owned  by 
the  District,  is  that  right?  [298] 

A.     Uh  huh. 

Mr.  Powell:  We  did  not  introduce  identification 
2.  May  I  ask  leave  to  withdraw  identification  2,  that 
was  a  tabulation  of  water  readings,  and  we'll  make 
another  tabulation. 

The  Court:     Yes. 

(Whereupon,  Defendant's  Identification  2 
was  withdrawn.) 

(Whereupon,  tabulation  of  property  and 
water  rights  was  marked  Defendant's  Exhibit 
No.  3  for  identification.) 

Direct  Examination 
(Continued) 

Q.  Now,  Mr.  8alvini,  you  maintained,  tlie  Dis- 
trict maintained,  did  it  not,  a  power  canal  on  its 
property,  from  the  intake  down  to  the  power  plant  ? 

A.     Say  it  again,  please. 
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Q.  The  district  had  a  power  plant  on  its  prop- 
erty, did  it  not,  from  the  intake  of  the  canal  down 
to  the  power  j^lant?  A.     Yes. 

Q.  And  that  canal  right  of  way  was  on  your 
property,  is  that  correct?  A.    Yes. 

Q.  And  what  about  the  transmission  line,  w^hose 
property  was  that  on?  [299] 

A.     Transmission  line  to  come  down  to  Coyote? 

Q.     Yes. 

A.     Well,  that,  we  had  an  easement. 

Q.     And  from  there  to  the  pumping  plant? 

A.     Yes,  down  to  the  pumping  plant. 

Q.  And  what  about  your  main  and  lateral 
canals  ? 

A.     Well,  I  suppose  we  had  a  right  of  way. 

Q.     They  had  been  in  there  for  how  long? 

A.     I  was  told  they  been  in  there  since  1908. 

Q.     You  know  they  have  been  in  there  since  1917  ? 

A.     1917  I  know  they  was  there. 

(Whereupon,  permit  by  War  Department  to 
Hanford  Irrigation  and  Power  Company  was 
marked  Defendant's  Exhibit  No.  4  for  identifi- 
cation.) 

Mr.  Powell:  We  offer,  if  your  Honor  please, 
defendant's  identification  3  in  evidence,  w^hich  is  a 
tabulation  on  page  2  and  3  of  parts  B  and  C  of  the 
property  described  in  the  Declaration  of  Taking, 
and  in  part  A,  water  rights  as  shown  by  exhibit 
for  identification  4,  and  four  other  certified  copies  of 
appropriations  that  we  have. 


Priest  Rapids  Irrigation  District  355 

(Testimony  of  B.  Salvini.) 

Mr.  Ramsey:  Objected  to,  if  the  Court  i)lease, 
as  to  Exhibit  3  on  the  ground  and  for  the  reason 
that  the  so-called  exhibit  is  nothing  more  than  the 
defendant's  own  tabulation  of  what  it  alleges  [300] 
to  be  certain  rights,  together  with  a  portion  of  what 
purports  to  be  a  description  of  real  property  and 
rights  of  way  under  the  Declaration  of  Taking.  I 
wouldn't  so  strenuously  object  to  the  excerpts  from 
the  Declaration  of  Taking,  as  a  separate  exhibit, 
although  I  think  that  is  objectionable,  since  the  in- 
terest taken  in  toto  under  the  Declaration  of  Taking 
should  certainly  be  set  out  together  with  the  de- 
scription of  the  land ;  but  the  so-called  water  rights 
here  are  matters  for  proof,  purely,  and  this  consti- 
tutes a  statement  of  what  counsel  contends  to  be  his 
water  rights. 

The  Court:  May  I  see  it?  This  objection  will 
have  to  be  sustained,  as  to  not  being  evidence  of  the 
rights  of  way  of  the  District.  If  proof  is  made  that 
the  defendant  has  these  water  rights  and  rights  of 
way,  then  this  tabulation  would  be  proper,  I  think, 
for  the  convenience  of  the  jury  in  listing  those  in 
a  convenient  form  of  reference. 

Mr.  Powell:  I  think  your  Honor  is  correct,  and 
for  that  reason  I  am  offering  identitication  4,  a  cer- 
tified copy  of  the  original  War  Depai-tment  permit, 
the  first  item  mentioned  in  the  exhibit  for  identifi- 
cation 3,  and  the  four  certified  copies  of  the  four 
filings  as  they  appear  in  items  2  to  5  inclusive  on 
page  1. 
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(Whereupon,  Assignment  of  Water  Appro- 
priation by  Burch  was  marked  Defendant 's  Ex- 
hibit No.  5  for  identification.)  [301] 

(Whereupon,  Assigmnent  of  Water  Approp- 
riation by  Haynes  was  marked  Defendant's  Ex- 
hibit No.  6  for  identification.) 

(Whereupon,  Notice  of  appropriation  of 
water  by  Hanford  Irrigation  and  Power  Com- 
pany, November  13,  1908,  was  marked  Defend- 
ant's Exhibit  No.  7  for  identification.) 

(Whereupon,  Notice  of  appropriation  of 
water  by  Hanford  Irrigation  and  Power  Com- 
pany, November  20,  1909,  was  marked  De- 
fendant's Exhibit  No.  8  for  identification.) 

Mr.  Powell:  I  have  merely  taken  the  informa- 
tion from  those  to  put  into  this  list,  if  your  Honor 
please,  and  it  is  not  my  intention  by  the  use  of  the 
words  "water  rights"  to  establish  any  right  in  con- 
nection with  the  identification.  I  did  it  purely  for 
convenience,  because  there  they're  all  together,  and 
here  they're  in  separate  sheets. 

The  Court:  Oh,  I  see.  Is  there  any  objection  to 
these  ? 

Mr.  Ramsey :  Your  Honor,  I  would  ask  that  the 
motion  for  admission  of  those  exhibits  be  held  in 
abeyance  until  recess  time,  until  I  have  an  oppor- 
tunity to  look  at  the  documents.  I  have  not  yet  seen 
the  documents  and  I  don't  know  whether  there  is 
objection  or  not. 
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The  Court:  Well,  shall  we  defer  them  until  after 
the  recess,  and  perhaps  Mr.  Ramsey  can  look  those 
over.  [302] 

Mr.  Powell :  I  might  ask  if  there  is  any  objection 
on  counsel's  part  to  the  introduction  of  parts  B  and 
C,  which  is  information  taken  from  the  Declaration 
of  Taking? 

Mr.  Ramsey :  Yes,  your  Honor,  at  this  time  there 
is.  I  might  not  want  to  insist  on  that  objection  later, 
but  I  do  object  to  it  at  this  time  upon  the  ground 
that  it  is  totally  improper  to  set  out  as  a  separate 
exhibit  a  description  of  land  without  setting  out 
therein  as  taken  from  the  Declaration  of  Taking 
the  interest  acquired  by  the  government  under  its 
Declaration  of  Taking  in  the  lands.  As  it  stands  it 
simply  stands  as  a  description  of  land  without  any 
description  of  the  interest  acquired. 

The  Court :  Well,  I  think  we  had  better  put  this 
aside  for  the  present  and  go  back  on  those  identifi- 
cations. 

Direct  Examination 
(Continued) 
By  Mr.  Powell: 

Q.  When  did  you  first  see  the  power  canal,  Mr. 
Salvini? 

A.     Oh,  it's  around  1920,  I  think. 

Q.  1920;  and  was  the  power  canal  being  used 
then,  the  power  plant  being  operated  *? 

A.    Yes. 
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Q.  How  often  did  you  see  it  from  the  time  you 
became  a  director  in  '32  until  you  left  the  project 
in  May  of  '43? 

A.  Oh,  then,  since  1932  well  we  went  up  there 
quite  often,  sometime  we  went  up  every  month, 
every  two  months,  sometimes  every  week,  just  de- 
pends what  things  arise.  [303] 

Q.  And  were  there  any  changes  made  on  the 
power  canal  in  recent  years  ? 

A.     Oh,  there  was  quite  a  few  changes. 

Q.     What  was  the  nature  of  them? 

A.  Well,  right  after  the  District  took  it  over, 
well,  we  had  quite  a  work  done  to  level  it  up,  to 
level  up  the  bottom  of  the  canal;  in  some  places 
there  was  some  hum^^s. 

Q.  There  were  some  humps  in  the  bottom  of  the 
canal  ? 

A.  Bottom  of  the  canal,  and  that  was  around  at 
the  time  that  we  put  in  that  new  wheel  at  the  power 
house;  then  we  worked  from  1939,  I  think  it  was 
'39  and  '40,  and  it  is  still — '41,  we  cut  another  en- 
trance to  the  river. 

Q.  You  cut  another  entrance  to  the  river,  is  that 
right  ?  A.     Yes. 

Q.     What  was  the  purpose  of  that? 

A.  Well,  the  other  one  that  is  ujj  along  the 
shore,  that  middle  channel,  it  is  a  little  higher  than 
the  bottom  of  the  canal  down  below,  and  naturally 
when  the  water  was  down  low  it  wouldn  't  come  in  at 
all,  so  before  we  cut  that  channel,  why,  they 
wouldn't  be   able   to   generate   juice   all   the   year 
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around,  but  after  we  did  that,  it  was  supposed  to 

generate  j)ower  all  the  year  around. 

Q.  Was  there  a  time  when  you  couldn't  generate 
power  at  all? 

A.  Well,  I  think  there  was  some  winters  that 
probably  we  closed  down  a  month  or  so  for  repairs, 
or  maybe  just  because  the  water  was  being  down  too 
low,  or  some  needed  repairs.  [304] 

Q.  After  you  cut  this  new  channel  to  the  river 
was  it  necessary  to  close  down  ? 

A.  No,  we  never  did  close  down  for  lack  of  water 
since  we  started  to  use  that  channel. 

Q.  How  long  has  it  been  since  you've  been  over 
there  ? 

A.  Oh,  I  didn't  was  over  there  since  spring  of 
1943. 

Q.  And  have  you  been  there  at  any  time  so  that 
you  could  walk  out  on  to  the  edge  of  the  present 
power  canal,  at  the  intake? 

A.     I  never  was  at  the  intake  any  more. 

Q.     Well,  were  you  there  in  '43? 

A.  Well,  we  was  there  in  '43,  in  the  spring  of  '43, 
I  think  around  February,  the  month  of  February. 

Q.  Is  it  possible  to  see  and  identify  the  intake 
of  the  power  canal,  Mr.  Salvini  ? 

A.  If  you  are  in  the  right  place  on  the  opposite 
shore,  why,  you  could  see  it,  all  right. 

Q.     I  mean  the  first  original  intake. 

A.     Oh 

Q.     Can  you  walk  right  out  to  it?  A.    Yes. 
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Q.  And  there  is  some  sort  of  a  roadway  built 
up  there,  is  there*?  [305] 

A.     Oh,  there  used  to  be. 

Q.     What  is  that  for?  A.     That  road? 

Q.    Yes. 

A.  Well,  that  road,  must  have  used  it  from  the 
District  when  we  were  working  up  there,  and  then 
when  there's  no  water  in  the  center  well  somebody 
could  have  travelled  up,  some  Indians,  that's  why 
that  road  in  there. 

Q.  No,  I'm  referring  to  the  roadway  from  the 
bank  of  the  roadwa}^  out  to  the  entrance  of  the 
canal. 

A.     No,  that  was  just  used  by  the  District. 

Q.  Then  where  is  this  new  channel  that  was  cut 
through,  from  the  intake  of  the  canal,  the  old  canal  ? 

A.  Well,  you  come  down  about  2500  or  3000  feet 
and  there  it's  cut  through  that  ridge  that  lays  be- 
tween that  natural  channel  that's  up  there  along  the 
river,  that  you  could  see  up  at  the  head  of  the  canal, 
but  you  won't  see  that  cut  unless  you  are  down  right 
facing  this  one,  because  the  land  up  there  is  some 
brushes  were  there,  used  to  be;  you  got  to  walk 
down  up  there  so  you  could  see  the  channel  across. 

Q.  That's  about  a  half  a  mile,  then,  below  the  in- 
take of  the  canal? 

A.     Not  quite  half  a  mile,  I  don't  think. 

Q.     By  the  way,  is  there  a  dam  up  there?  [306] 

A.  Well,  there's  a  dam  right  there,  the  dam  is 
where  this  cut-off  is  made. 
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Q.  And  how  far  below  the  old  intake  is  the  dam 
located  ? 

A.  Well,  it's  rij^ht  there  at  this  cut  we  made. 
This  cut  is  just  inside  the  dam. 

Q.  And  how  did  the  District  do  this  work,  this 
improvement  ? 

A.  Well,  we  give  out  the  contract  for  this  work. 
The  District  didn't  do  the  work,  that  was  done  by 
contract. 

Q.  Do  you  know  whether  or  not,  Mr.  Salvini, 
after  you  did  this  work  you  got  better  or  less  power 
production  ? 

A.  Oh,  we  got  better  power  production.  It  was 
shown  by  the  book  up  there  at  the  plant,  registering 
up  there. 

Q.  Did  you  do  all  the  work  at  that  time  that 
was  planned? 

A.  No,  we  had  some  more,  couple  of  j)laces  yet 
on  the  canal  to  dig  out. 

Mr.  Ramsey :  Just  a  minute.  If  the  Court  please, 
I  object  to  testimony  as  to  plans  that  were  never 
acted  upon. 

The  Court:     I'll  sustain  the  objection. 

Direct  Examination 
(Continued) 

Q.     Was  any  work  done  at  that  time  on  the  dam  ? 
A.     On  the  dam  behind  that  cut? 
Q.     Yes.  A.     No. 

Q.  Was  any  work  done  on  the  bottom  of  the 
canal?  A.     Yes.  [307] 
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Q.     Is  there  a  spillway  in  the  canal,  part  way 
down  ?  A.     Yes. 

Q.  What  is  the  purpose  of  that  spillway? 
A.  Well,  whatever,  at  the  high  water,  when  there 
was  too  much  water  to  come  down  at  the  plant,  they 
won't  be  ready  to  take  it,  why,  if  we  didn't  have 
that  spillway,  we  would  be  flooded  out,  so  the  pur- 
pose of  that  cut-off  is  to  get  rid  of  the  extra  water 
that  we  don't  need  down  there. 

Q.     During  extreme  high  water,  is  that  right? 
A.     Yes. 

Q.     How   did  it  work?  A.     Worked  good. 

Q.     Well,  that  is,  did  the  w^ater  back  up  from  the 
power  house?  A.     Oh,  yes. 

Q.  Where  did  the  spillway  lead  to? 
A.  Well,  it  leads  back  in  the  river;  the  gates  are 
closed  down  there,  they're  just  taking  the  w^ater  that 
the  wheel  needs,  and  the  balance  of  the  water  just 
finds  that  spillway  up  there  and  goes  out  in  the 
river. 

Q.     Do  you  know  how  much  water  is  carried  in 
the  canal? 
A.     No ;  I  heard  about  it,  but  I  don't  know. 
Q.     Have  you  examined  the  three  residences  that 
you  referred  to  as  being  District  property? 
A.    Yes.  [308] 

Q.     Have  you  been  in  all  three  of  them  ? 
A.     Yes. 

Q.     You    weren't    here    in    court    to    hear    Mr. 
Yeager's  description  of  them,  were  you? 
A.    No. 
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Q.     What  kind  of  residences  are  they? 

A.  Well,  the  two  first  residences  laying  just  east 
of  the  canal,  those  were  first  class  shape,  put  up  a 
new  roof  on  the  second  one  just  the  year,  the  spring, 
that  we  left  over  there.  The  third  one  laying  out 
west  about  five  or  six  hundred  feet  from  the  power 
canal,  well,  that  one  needs  some  repairs  that  spring, 
but  we  had  a  workman  up  there  that  was  working  at 
the  time,  but  we  had  to  quit,  but  all  three  were  occu- 
pied just  the  same.  I  think  Mr.  Yeager  was  living 
in  this  third  one  that  I  spoke  about  at  the  time,  in 
1943. 

Q.  Were  they  equipped  wath  electricity  and 
running  water?  A.     Yes. 

Q.     Was  there  a  telephone  system  there? 

A.  Yes,  we  had  a  telephone  system,  and  it  was — 
forget  just  what  kind  of  a  connection  we  had  with 
the  railroad,  too. 

Q.  You  had  a  telephone  connection  also  with  the 
railroad?  A.     Yes. 

Q.  Now,  Mr.  Salvini,  have  you  qualified  at  any 
time  as  an  expert  witness  on  real  estate  values  in 
this  case,  in  this  court?  [309] 

A.     Not  in  this  case,  no. 

Q.  I  don't  mean  in  this  particular  case,  Mr.  Sal- 
vini, that  is,  the  one  we're  trying  today;  in  some  of 
the  land  cases  from  Hanford?  A.     Yes. 

Q.  And  as  part  of  your  duties  as  a  director  of  the 
Priest  Rapids  Irrigation  District  do  you  have  to 
value   real    property?  A.     No,   vye   didn't. 
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Q.  Well,  how  do  you  fix  the  fair  market  value 
of  farm  lands,  yourself? 

A.  Well,  we  just  knew  what  it  was,  but  really 
we  didn't  try  to  appraise  that  land  up  there  at 
Priest  Rapids. 

Q.  Oh,  you  did  not  appraise  the  houses  at  Priest 
Rapids  ?  A.     No. 

Q.     Those  have  never  been  appraised  by  you? 

A.     No. 

Q.  But  what  I  was  asking,  Mr.  Salvini,  if  you 
do  know  the  values  of  real  properties  generally  in 
the  Hanf ord  area.  A.     Yes. 

Q.  And  what  is  the  closest  settlement  to  the 
Priest  Rapids  settlement  that  might  have  residences 
for  sale.  A.     It  would  be  down  at  Midway. 

Q.  Well,  Midway  is  owned  by  the  Bonneville  Ad- 
ministration, isn't  if?  A.    Yes.  [310] 

Q.  I  don't  think  they  would  have  anything  for 
sale  but  power,  Mr.  Salvini.  Wouldn't  White  Bluffs 
and  Hanf  ord  be  the  closest  communities'? 

A.  Yes,  the  next  would  be  White  Bluffs  and 
Hanford. 

Q.  And  would  you  be  familiar  with  the  values 
of  real  property  at  White  Bluffs  and  Hanford? 

A.    Yes. 

Mr.  Ramsey:  Objected  to  for  the  reason  that  the 
value  of  property  in  towns  is  in  no  wise  comparable 
with  the  value  of  residences  where  there  are  three 
residences,  separated  from  any  settlement  by,  I 
don't  know,  twelve  or  fifteen  miles,  I  suppose,  and 
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where  they  have  no  use  whatever  except  as  resi- 
dences for  the  operators  of  the  power  plant  itself. 

The  Court:  Well,  somebody  has  to  value  them. 
You  have  to  get  the  closest  to  it  you  can,  it  seems 
to  me. 

Mr.  Ramsey:  Well,  the  point  I  am  trying  to 
make,  if  the  Court  please,  is  this:  I  can't  conceive 
how  we  can  fix  the  values  of  these  particular  houses, 
which  were  built  here  for  one  purpose  and  had  only 
one  purpose  for  which  they  could  be  used,  on  the 
basis  of  fair  market  value  of  properties  down  in  the 
town.  I  think  we're  going  to  have  to  use  another 
approach.  No  man  would  buy  one  of  those  [311] 
houses,  because  it  would  be  on  Priest  Rapids  Irriga- 
tion District  lands.  He  couldn't  buy  the  land  that 
went  with  it.  It  was  in  an  isolated  district  where  he 
would  have  no  purpose  at  all  in  being  unless  he  was 
working  for  the  Priest  Rapids  Irrigation  District. 

The  Court:  Yes,  I  get  your  point.  I  think  we'll 
recess  now  for  ten  minutes. 

(Short  Recess) 

(All  ])arties  present  as  before,  and  the  trial 
was  resumed.) 

(Whereupon  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

The  Court:  I  might  say,  before  we  call  in  the 
jury,  I  wondered  if  there  is  any  real  question  or 
contest  about  the  District  owning  the  land  that  is 
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set  out,  the  property  that  is  set  out  and  described  in 
the  Declaration  of  Taking? 

Mr.  Ramsey:  Oh,  no,  your  Honor,  there  is  no 
contest  on  that  point. 

The  Court:  Is  there  any  objection  to  these  ex- 
hibits'? I  presume — I  haven't  looked  over  them  in 
detail,  they're  offered  as  evidence  of  the  acquisition 
of  water  rights  by  the  District "? 

Mr.  Powell :     Yes,  your  Honor.  [312] 

Mr.  Ramsey:  Yes,  your  Honor,  there  is  cer- 
tainly a  number  of  objections  to  that,  and  I  would 
like  to  be  heard  on  them,  and  I  presume  should  be 
heard  in  the  absence  of  the  jury. 

The  Court:  Well,  that's  what  I  thought.  That's 
the  reason  I  mentioned  it  before  they  came  back 
in  here.  Before  we  go  to  that,  on  this  matter  of 
the  houses  down  there,  what  you  proposed  to  do, 
I  presume,  Mr.  Powell,  was  to  value  them  separ- 
ately, or  have  this  witness  testify  as  to  their  value 
separate  and  apart  from  the  rest  of  the  power 
plant  property  there? 

Mr.  Powell:  The  main  reason  of  having  the 
witness  testify  to  the  value  of  the  houses  was  that 
I  felt  that  the  witnesses  we  had  to  value  the  other 
properties  would  be  including  in  their  over-all  figure 
some  figure  for  the  residences,  and  there  should 
be  some  basis  for  that  figure ;  not  to  have  a  sep- 
arate value  for  the  buildings,  but  somebody  who  is 
familiar  with  them,  to  give  the  value  of  these  build- 
ings as  part  of  the  power  property. 

Mr.  Ramsey:  My  theory  is  that  that  is  the  only 
manner  in  which  they  can  be  valued,  as  to  their 
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use  value  or  iiicrenient  value  with  the  other  prop- 
erties of  the  District.  Tliere  could  be  no  demand 
or  value  separate  and  apart  from  that,  except  sal- 
vage value  of  the  lumber,  or  something  of  that 
sort.  [313] 

The  Court:  But  it  is  necessary  to  place  some 
value  on  this  property  as  a  whole,  the  power  plant 
properties  there,  and  I  see  no  reason  why  that  has 
to  be  done  by  each  witness  as  a  whole.  For  instance, 
this  witness  may  know  about  values  of  dwelling 
houses;  he  knows  nothing  about  values  of  gener- 
ators or  dynamos;  some  other  witness  knows  about 
generators  and  dynamos  and  doesn't  know  about 
the  houses,  and  it  is  the  practice,  I  am  sure,  in  these 
cases  involving  whole  utility  systems,  where  a 
Public  Utility  District  condemns,  one  witness  may 
come  in  and  testify  as  to  his  opinion  as  to  the 
value  of  the  meters,  another  as  to  the  value  of  the 
generators,  and  the  over-all  witness  can  adopt  the 
other  witnesses'  A^alues  on  a  part  to  apjdy  it  to 
the  whole.     I  would  think  that  could  ])e  done  here. 

Mr.  Ramsey:  I  am  sulmiitting  that  you're  ask- 
ing the  jury  to  place  a  double  value  on  the  value 
of  those  buildings.  Your  power  witnesses  place 
the  over-all  value;  you  have  a  separate  witness 
testifying  as  to  the  value  of  the  buildings,  which 
are  a  part  of  the  property,  and  inevitably  that  jury 
is  going  to  add  to  the  value  of  the  property  the 
value  of  those  buildings.  T  submit  again  that  we 
can't  possibly  submit  a  value  on  those  buildings 
there  on  the  property,  built  for  only  one  ]>urpose, 
to  house  workers.     Certainlv  no  man   would  want 
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to  buy  [314]  that  and  isolate  himself  in  that  can- 
yon fifteen  or  twenty  miles 

The  Court:  I  understand  that  they  have  no 
separate  cash  market  value. 

Mr.  Ramsey:  Even  on  the  valuation  of  a  farm 
you  don't  value  the  buildings  separate  and  apart. 
You  value  the  entire  unit,  with  the  buildings  on 
there.  Take  the  buildings  off  and  you  would  arrive 
at  a  different  value.  Certainly  you  don't  value 
the  house  and  the  barn  separately  and  then  add  up 
your  totals.     That's  been  held  by  every  court. 

The  Court :  I  know  that 's  true  of  ordinary  farm 
property  and  residence  property,  but  you're  deal- 
ing with  something  different  when  you're  dealing 
with  an  electric  distribution  system  or  a  power 
plant  and  distribution  facilities  like  this.  With 
your  farm,  if  you  had  a  new  type  silo,  the  owner 
certainly  shouldn't  be  deprived  of  the  value  simply 
because  nobody  knows  it  along  with  the  rest  of 
the  farm. 

Mr.  Ramsey:  Can  we  assume  that  these  wit- 
nesses who  testify  on  the  value  of  power  property 
are  not  qualified  to  state  what  the  additional  value 
to  that  property  is  by  reason  of  having  there  three 
residences  for  the  use  and  benefit  of  the  operators 
of  the  property? 

The  Court:  Well,  I  don't  know;  I  haven't  seen 
the  [315]  witnesses  yet,  or  heard  them  qualified, 
but  counsel  seemed  to  indicate  that  what  he  wanted 
to  do  is  to  have  a  separate  appraisal,  and  have  his 
power  expert  adopt  that  and  say  "This  property, 
includinsj  the  houses,  is  worth  so  much";  "What 
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do  you  know  about  itf';  "Well,  I'm  taking  the 
value  that  Mr.  Salvini  put  on  it". 

Mr.  Ramsey:  Well,  if  the  witness  will  do  that 
I  will  certainly  move  to  strike  all  the  testimony 
of  the  over-all  witness  on  the  ground  it  isn't  his 
appraisal  and  therefore  should  not  be  received  at 
all,  if  he's  adopted  another  man's  evaluation  that 
isn't  his  own. 

The  Court:  Your  point  is  that  every  witness 
must  testify  to  the  value  of  all  of  this  property; 
you  do  segregate,  however,  you  have  no  objection 
to  segregating  the  irrigation  part  of  the  property 
from  the  power  plant  part? 

Mr.  Ramsey:  No,  your  Honor,  not  at  all, 
but  w^e've  got  a  peculiar  situation  here.  Those 
houses,  I  can't  see  what  possible  approach  other 
than  including  them  in  the  total  value  of  the  pro})- 
erty  can  be  used.  Certainly  to  testify  that  he 
knows  the  value  of  residences  of  this  character 
in  White  Blutfs  was  five  thousand  dollars  is  no 
basis  for  placing  five  thousand  dollars  on  a  house 
built  up  there  by  the  company  for  the  use  of  their 
employee  only,  which  would  have  no  sale  value 
whatever  standing  by  [316]  itself.  It  has  a  use 
value,  built  there  because  of  the  demand  of  the 
power  plant.  If  the  power  plant  was  shut  down, 
the  value  of  the  property  immediately  would  lie 
totally  extinguished. 

The  Court:  I  think  that  this  witness,  as  I  under- 
stand it,  has  qualified,  at  least  in  other  phases  of 
this  genei-al  litigation,  as  an  expert  on  the  cash 
market    value    of   residence    property    at    Hanfoid 
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and  White  Bluffs.  Now,  it  seems  to  me,  Mr.  Ram- 
sey's point  is  well  taken  that  even  as  a  part  of 
this  general  power  plant  here  that  it  would  not 
be  helpful  or  proper  to  show  what  the  cash  market 
value  of  these  houses  are,  or  rather  would  be,  if 
they  were  out  someplace  where  they  would  be  avail- 
able for  use  as  residences  for  general  residence 
purposes.  I  think  it  would  be  proper  for  you, 
however,  since  they  are  different  in  character  from 
the  rest  of  the  power  plant  property  there,  to  pro- 
duce a  witness,  if  you  could,  a  house  builder  or 
contractor,  who  knows  what  those  houses  would 
cost,  and  he  can  put  an  estimate  on  replacement 
value  new  less  depreciation,  or  tell  what  they 
would  cost  and  place  a  value  on  them  that  way, 
but  it  doesn't  seem  to  me  you  should  say  ''If  these 
houses  were  at  White  Bluffs  they  would  be  worth 
so  much,  and  therefore  on  that  basis  w^e'll  value 
them  here  on  that  basis".  The  objection  will  be 
sustained.  I  think,  however,  the  ruling  should 
[317]  be  after  the  jury  comes  in.  I  am  just  indi- 
cating what  the  ruling  will  be. 

Mr.  Powell:  May  I  ask  if  there  is  any  question 
in  answer  to  the  court's  question  of  Mr.  Ramsey 
about  the  ownership  of  the  property  by  the  Dis- 
trict, this  identification  3,  I  believe  it  is,  we  asked 
leave  to  introduce,  contains  a  description  of  the 
property.  Without  that  description  of  this  real 
property  the  jury  may  not  have  any  idea  about 
what  kind  of  property  they're  trying  to  appraise 
here,  what  land  beside  the  power  plant,  pumping 
plant,  transmission  line  and  the  canal. 
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Mr.  Ramsey:  Well,  I  am  unable  to  know  what 
value  this  could  ])e  to  a  juiy  in  determining  the 
value  of  the  land.  Furthermore,  I  assume  the 
jury  will  take  with  them  a  copy  of  the  Declaration 
of  Taking  in  the  case. 

Mr.  Powell:     Never  have. 

The  Court:  The  jury  will  take  with  them  to  the 
jury  room  the  pleadings  in  the  case,  that  is,  the 
pertinent  pleadings  in  the  case,  and  the  exhibits. 
It  is  a  little  awkward  sending  pleadings  to  the 
jury  in  a  case  of  this  kind,  because  we  don't  want 
to  send  them  a  file  six  inches  thick,  but  I  think 
certainly  they  should  have  the  Declaration  of 
Taking  and  the  Petition  and  Answers,  perhaps, 
here.  Whatever  pleadings  counsel  agree  upon  or 
tlie  Court  selects  here  should  go  with  them  to  the 
jury  room.  [318] 

Mr.  Powell:  That  is  agreeable.  I  didn't  know 
that  the  Declaration  would  go  in.  That  would 
show  the  deposit,  and  T  didn't  know  that  the  Court 
would  let  the  jury  know  what  that  was. 

Mr.  Ramsey:  Well,  I  don't  think  the  deposit 
l)ears  the  slightest  relationship  to  the  value,  or  the 
declaration  of  taking  so  states  that  isn't  the  basis 
on   which   the   deposit   is  made. 

Mr.  Cheadle:  The  amended  ])etition  I  think 
will  show  the  description  of  the  ])rope7'ty,  as  does 
the   declaration   of   taking. 

The  Court:  T  hadn't  thought  about  the  declara- 
tion containing  a  statement  as  to  the  estimated 
value  of  the  property,  the  amount  dey)osited.  T 
think  the  amended  petition  should  ])e  best  to  sub- 
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mit  to  them.  That  could  be  submitted  and  show 
the  descriptions,  certainly.  Now,  coming  to  these 
offers  here  covering  the  water  rights,  do  you  have 
objection  to  that,  Mr.  Ramsey? 

Mr.  Ramsey:  There  is  no  objection  to  Exhibit 
number — wxll,  it  is  a  permit  issued  by  the  War 
Department — yes,  exhibit  number  4,  which  is  a 
War  Department  permit  to  the  Hanford  Irriga- 
tion and  Power  Company  to  construct  the  power 
dam.  As  to  all  of  the  other  exhibits  the  govern- 
ment does  object.  The  other  exhibits  purport  to 
be  and  I  assume  are,  I  have  no  reason  for  assuming 
otherwise,  [319]  photostatic  copies  of  certain  in- 
struments referred  to  as  assignments  of  water 
appropriation,  one  by  G.  A.  Burch  to  the  Hanford 
Irrigation  and  Power  Company,  being  exhibit 
number  5  for  identification 

The  Court:  Those  are  certified  copies  of  the 
documents,  aren't  they,  certified  photostatic  copies? 

Mr.  Ramsey:  They  appear  to  be  just  photo- 
static copies — yes,  I  believe  they  are  certified  to 
by  the  County  Auditor  of  Yakima  County.  The 
objection  is  not  interposed  on  that  ground,  how- 
ever, your  Honor.  Exhibit  number  6,  being  en- 
titled ''Assignment  of  Water  Appropriation,  W.  B. 
Haynes  to  the  Hanford  Irrigation  and  Power 
Company";  Exhibit  number  8,  being  entitled 
''Notice  of  Water  Appropriation,  Hanford  Irri- 
gation and  Power  Company  to  the  public*' 

The  Court:    What  was  that  last  one? 

Mr.  Ramsey:  "Notice  of  Water  Appropriation, 
Hanford   Irrigation   and   Power   Company   to   the 
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Public";  Exhibit  inini])er  7,  being  a  notice  of  appro- 
priation of  water,  Hanford  Irrigation  and  Power 
Company  to  the  public.  Now,  taking  exhi))it  lunn- 
ber  6,  this  is  an  assignment  from  W.  B.  Haynes 
to  Hanford  Irrigation  and  Power  Company. 

(Whereupon,  Mr.  Ramsey  read  defendant's 
exhibits  for  identification  5,  6  and  9  to  the 
Court.) 

Mr.  Ramsey:  I  don't  know  whether  counsel 
and  the  [320]  Priest  Rapids  Irrigation  District 
plans  on  selling  the  Columbia  River  back  to  the 
United  States  or  not.  Apparently  that  is  their 
purpose.  I  don't  know  whether  there  is  any  water 
left  in  the  stream  that  isn't  being  claimed  by  the 
Priest  Rapids  Irrigation  District  at  this  time.  If 
so,  the  normal  flow  of  the  stream  is  greater  than 
I   thought    it   was. 

(Whereupon,  Mr.  Ramsey  read  defendant's 
exhibit  for  identification  number  8  to  the 
Court.) 

Mr.  Ramsey:  Now,  we  have  a  total  of  fifty — 
sixty  one  thousand  second  feet  of  water  claimed, 
I  assume,  by  the  Priest  Rapids  Irrigation  District. 
I  want  to  first  call  the  Court's  attention  to  the 
fact  that  the  Columbia  River  is  a  navigable  stream, 
and  as  such  navigable  stream  it  is  not  controlled 
by  the  States  bordering  thereon.  I  don't  know 
what  the  laws  of  the  State  of  Washington  may  have 
been  back  in  1905,  1906  and  1909,  when  these  so- 
called  filings  were  made,  but  whatever  it  may  have 
been,  it  could  not  have  operated  to  have  vested  in 
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any  person  a  water  right  in  the  Columbia  River, 
which  is  a  navigable  stream  without  any  question, 
and  completely  under  the  control  of  the  govern- 
ment of  the  United  States. 

Now,  all,  apparently,  that  W'as  done  was  that 
these  men  went  out  and  posted  a  note  on  a  rock 
or  post  along  the  river,  claiming  therein,  some 
forty  years  ago,  sixty  [321]  one  thousand  cubic 
feet  per  second  of  the  flow  of  the  river.  If  that 
is  sufficient  to  vest  a  water  right,  then  I  don't 
know  why  this  country  isn't  filled  with  million- 
aires who  had  the  bright  idea  of  filing  on  the  full 
flow  of  those  streams,  and  then  telling  the  world 
"this  is  my  water.  You  wdll  pay  me  for  it".  The 
only  interest  in  this  wdiole  set-up  that  takes  a 
minute's  notice  of  this  Court  or  anyone  else  as  a 
basis  for  claiming  a  water  ris'ht  or  an  interest  in 
water  is  the  permit  from  the  War  Department  to 
erect  a  power  dam  on  the  Columbia  River. 

The  Court:     That's  number  4,  isn't  it? 

Mr.  Ramsey:  Yes,  and  the  only  right  in  the 
nature  of  water  right  that  the  Priest  Rapids  Irri- 
gation District  has  or  can  have  under  this  group 
of  documents  is  a  prescriptive  right  gained  by  it 
through  the  diversion  and  utilization  for  forty 
years  past  of  water  for  powder  at  the  Priest  Rapids 
Irrigation  District  plant,  and  the  water  actually 
pumped  from  the  river  and  applied  to  the  land. 
There  is  no  permit  from  the  Federal  Government 
to  the  Priest  Rapids,  the  Hanford,  the  Black  Rock 
Irrigation  and  Power,  or  any  of  the  predecessors 
in   interest   of   the   Priest   Rapids,   granting   them 
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any  rights  in  the  waters  of  the  Columbia  River. 
There  isn't  any  Federal  law  that  will  permit  a  man 
to  post  a  notice  on  the  banks  of  one  of  the  navi- 
gable streams  of  the  United  States,  claiming  a 
part  or  [322]  all  of  that  stream  as  his  private, 
personal   property. 

The  Court:  I  will  hear  from  Mr.  Cheadle  on 
this. 

Mr.  Cheadle:  May  I  reply,  your  Honor,  for  the 
defendants?  First,  I  wish  to  read  just  one  brief 
excerpt  from  the  amended  petition  and  declaration 
of  taking.  This  is  w^hat  the  United  States  is  taking 
in  this  action,  128-99:  "All  water  rights  and  ap- 
propriations of  water  from  the  Columbia  River 
made  or  owned  by  the  Priest  Rapids  Irrigation 
District,  a  Washington  corporation".  That,  your 
Honor,  we  submit,  by  any  construction  of  clear 
English,  covers  any  appropriation  that  may  have 
been  made,  any  appropriation  that  may  have  been 
owned  by  reason  of  assignment.  Now,  that  is  the 
only  description  of  the  property,  but  it  is  obvi- 
ously all-inclusive  of  whatever  water  rights  they 
may  have  had.  I  think  a  very  brief  response  is 
all  that  is  needed  to  the  suggestion  that  Priest 
Ra]:)ids  could  not  have  any  right  to  the  water  be- 
cause it  is  a  navigable  stream.  Counsel's  state- 
ment is  utterly  irrelevant.  That  is  a  military 
establishment  at  Hanford.  It  is  not  an  imi)rove- 
ment  of  a  navigable  stream.  If  counsel  were 
speaking  of  McNarey  Dam,  or  Grand  Coulee  TXnm, 
his  point  might  have  some  bearing,  but  it  has 
absolutely  none  here,  and  I  add  also  that  the  Fed- 
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eral  law  is  quite  the  contrary  now,  but  it  was 
changed  in  1944.  Not  even  in  the  improvement 
of  navigation  since  1944  will  the  [323]  United 
States  take  water  from  irrigation  uses,  either 
past  or  prospective,  but  in  any  event  it  is  entirely 
irrelevant  to  this  case,  for  the  United  States  is 
here  acting  in  the  exercise  of  its  military  powers, 
has  taken  these  properties  for  military  purposes, 
and  there  are  cases  in  the  books  which  if  neces- 
sary we  can  brief,  supporting  that  position.  I 
think  on  water  rights,  your  Honor,  of  course  these 
are  past  appropriations,  made  before  the  water 
code  of  this  State  was  established  in  1917,  and  this 
is  the  manner  in  which  appropriations  were  made. 
Priest  Rapids  does  not  contend  it  has  a  water  right 
for  the  summation  of  these  filings  that  were  made, 
but  we  do  respectfully  submit  that  as  assignees, 
whatever  rights  are  represented  by  these  instru- 
ments, those  are  the  water  rights  of  Priest  Rapids, 
and  I  submit  that  when  the  United  States  is  taking 
everything  in  the  way  of  water  rights,  that  Priest 
Rapids  has,  either  by  its  own  appropriation  or  l)y 
ownership,  it  is  entirely  in  order  to  submit  in  evi- 
dence whatever  papers  there  are  that  show  what 
Priest  Rapids  may  own  by  assignment. 

The  Court:  It  seems  to  me  the  government 
should  be  compelled  to  pay  only  for  the  water 
rights  that  were  ow^ned  by  the  District  at  the  time 
of  the  taking  here,  and  the  objection  will  be  sus- 
tained to  all  except  identification  4:  exception  al- 
lowed to  the  defendants,  of  course.  I  [324]  think 
perhaps  these  offers  should  be  repeated  when  the 
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jury  comes  in.  The  objection  will  be  sustained 
to  defendant's  identification  3,  too.  As  I  under- 
stand it,  the  purpose  of  that  will  be  served  any- 
way by  letting  the  jury  take  the  amended  petition 
to  the  jury  room  with  them. 

Mr.  Powell:  May  I  ask  if  your  Honor  felt 
that  we  had  not  shown  that  the  Irrigation  District 
owned  by  assignment  these  four  appropriations 
referred  to  as  identifications  5  to  8?  They  were 
all  by  subsequent  assignment  assigned  to  the  Priest 
Rapids  Irrigation  District.  I  think  we  are  in  a 
position  to  show^  that. 

The  Court:     I  don't  believe   I   get  your   point. 

Mr.  Powell:  Your  Honor  stated,  I  believe,  in 
ruling,  that  the  government  should  only  pay  for 
such  water  rights  or  appropriations  as  were  actu- 
ally owned  by  the  Priest  Rapids  Irrigation  Dis- 
trict at  the  time  of  taking.  Now,  if,  in  addition 
to  the  rights  by  virtue  of  the  War  Department 
order,  they  had  succeeded  to  the  rights  of  the  Han- 
ford  Irrigation  and  Power  Company  by  these  four 
appropriations,  if  there  were  any  rights  it  seems 
to  me  we  should  be  entitled  to  what  benefits  there 
may  be  by  reason  of  admitting  them  in  evidence. 
If  counsel  comes  in  with  a  shot-gun  allegation  and 
says  "We're  taking  all  your  appropriations"  and 
then  don't  show  what  they  are,  it  seems  to  me  we 
are  deprived  of  showing  w^hat  he's  taking.   [325] 

The  Court:  Well,  he  is  taking  the  water  rights 
that  you  have  there,  and  as  I  understand  it,  there 
is  no  contention  that  you  do  not  have  a  right,  at 
least  by  prescription,  to  the  water  you  use  to  run 
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your  power  plant  and  you  will  be  entitled  to  com- 
pensation on  that  basis,  whatever  the  evidence  may 
show^  the  value  to  be.  It  doesn't  seem  to  me  you 
should  be  permitted  to  show  by  these  documents 
offered  that  you  ow^n  practically  all  the  water  in 
the  Columbia  River,  and  are  entitled  to  compensa- 
tion for  it.  I  think  you're  entitled  to  compensation 
for  only  what  you  have  actually  used  down  there. 
It  seems  to  me  it  would  be  ver}^  misleading  to  the 
jury,  asking  them  to  place  values  on  a  tremen- 
dously greater  amount  of  water  than  you've  ever 
used  in  your  operations. 

Mr.  Powell:  Then  do  I  understand  from  tlie 
Court's  ruling  that  we  w^ould  be  prohibited  from 
making  any  showing  that  we  could  utilize  more 
Avater  in  the  future  than  we  have  in  the  past?  It 
is  my  understanding  that  the  permit  allows  us  to 
divert  water  for  power  purposes,  or  the  predecessor 
of  the  Priest  Rapids  Irrigation  District,  which, 
being  a  non-consumi3tive  use,  I  assume  would  per- 
mit us  to  utilize  more  if  it  were  all  returned  to 
the  stream. 

The  Court:  Well,  I  think  you  would  be  per- 
mitted to  show  the  value  of  your  properties  down 
there  as  they  were  operated  at  the  time  of  the 
taking,  or  as  they  may  [326]  have  been  operated 
within  the  reasonably  foreseeable  future  after  the 
taking,  not  speculative,  as  to  what  might  have  been 
done  ten  or  twenty  years  from  1943,  but  within  a 
reasonable   time   after   that. 

Mr.  Cheadle:  Just  for  purposes  of  clarification, 
if  I  may  inquire,  am  I  correct  or  incorrect  in  under- 
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standing  that  the  elfect  of  the  objection  made  and 
the  Court's  ruling  is  that  the  Priest  Rapids  Dis- 
trict has  only  water  rights  ])y  prescription? 

The  Court:  No,  1  didn't  say  that.  I  said  I 
understood  there  was  no  (luestion  a))out  your  hav- 
ing a  prescriptive  right  to  what  has  been  used 
there.     I  may  be  mistaken  about  that. 

Mr.  Cheadle:  The  government  contends  we  can 
only  have  a  prescriptive  right  to  the  Columbia 
River  water? 

Mr.  Ramsey:  So  far  as  your  documentary  evi- 
dence is  concerned,  certainly  if  you've  got  any 
water  rights  at  all  they  are  prescriptive,  and  purely 
prescriptive,  because  you  have  no  grant  of  a  water 
right    from    the   government. 

Mr.  Cheadle:  From  which  government?  From 
the  government  of  the  United  States?  Do  you 
take  the  position  that  the  United  States  Govern- 
ment grants  water  rights? 

Mr.  Ramsey:  You  have  no  grant  from  Wasli- 
ington,  and  I  certainly  say  you  have  no  water 
right  to  the  Columbia  River.  [327] 

Mr.  Cheadle:  The  Columbia  River  has  never 
been  adjudicated,  neither  has  the  Yakima,  and  as 
a  matter  of  fact,  the  Yakima  River  water  rights, 
based  on  documents  just  like  those,  that  was  the 
only  way  water  rights  were  established.  To  be 
sure,  the  Yakima  was  'way  over-apiu'opriated  in 
the  early  days,  but  you  can  go  thi'oughout  the  State 
of  Washington  in  what  perhaps  wouhl  be  non- 
navigable  streams,  even  in  the  Appalachian  case, 
I  think  water  appropriation  makes  no  difference 
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whether  it  is  navigable  or  non-navigable.  I  sub- 
mit the  United  States  government  is  not  in  the 
business  and  there  is  no  law  that  provides  for  the 
United  States  government  granting  water  rights 
in  the  Columbia  or  anywhere  else.  All  that  is  in 
this  exhibit  that  has  been  admitted  is  permission 
from  the  Secretary  of  War  before  an  obstruction 
ma}^  be  built  into  a  navigable  stream,  and  that  is 
all  that  provides,  and  that  is  a  regulation  by  Con- 
gress of  navigable  waters  with  regard  to  the  plac- 
ing of  obstructions  therein,  that  is  all  it  has  to  do 
with  it. 

Mr.  Ramsey:  May  I  inquire  if  you  propose  to 
adjudicate  the  Columbia  River  in  accordance  with 
the  laws  of  the  State  of  Washington? 

Mr.  Cheadle:     No. 

The  Court:  Is  it  your  contention  that  you  have 
a  water  right  to  all  of  the  water  mentioned  in 
these  notices'?  [328] 

Mr.  Cheadle:     No,  your  Honor. 

The  Court:  How  much,  then,  do  you  have? 
How  much  do  you  claim  under  those  notices'? 

Mr.  Cheadle:  I  think  there  must  be  claimed 
the  amount  which  has  been  used  in  the  past,  plus, 
as  your  Honor  has  stated,  for  purposes  of  this 
condemnation  action,  I  would  not  presume  to  go 
into  the  question  of  what  Priest  Rapids  might 
have  planned  had  it  gone  on  operating,  but  for 
purposes  of  this  condemnation  action  I  think  it 
should  be  conceded  by  the  govermnent  that  they 
have  a  water  right  to  the  water  used  in  the  i^ast, 
and   I   think   these   filings   furnish    adequate   basis 
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for  assuming  they  have  water  right  for  such  addi- 
tion amount  they  miglit  have  used  in  the  near 
foreseeable  future. 

Mr.  Ramsey:  I  don't  Icnow  whether  these  filings 
affect  their  right  one  way  or  the  other. 

The  Court:  I  think  that  these  documents  prob- 
ably should  go  in  for  a  limited  purpose.  I  had  in 
mind  Mr.  Ramsey's  point  here  that  the  defendants 
should  not  be  permitted  to  claim  compensation  for 
all  of  the  water  mentioned  in  these  notices  or 
documents,  but  even  as  the  basis  of  i)rescriptive 
right  I  think  by  showing  the  origin  of  it  and  the 
claim  of  title  on  which  it  would  be  based  that  they 
would  be  admissible,  perhaps,  and  they  will  be 
admitted  for  the  limited  purpose  of  showing  the 
basis  of  [329]  the  water  right,  which  the  Court 
is  of  the  view  should  be  limited  to  the  water  actu- 
ally used  or  what  could  have  been  used  in  the 
reasonably  foreseeable  future,  and  the  effect  and 
scope  of  them  can  be  limited  by  instruction  to  the 
jury,  and  the  government  will  have  an  exception. 

Mr.  Ramsey:  May  the  goverment  have  an  ex- 
ception to  the  admission  of  each  and  all  and  every 
one  of  these  exhibits,  and  may  the  government 
further  except  upon  the  grounds  and  for  the  reason 
that  this  court,  nor  no  court,  can  submit  these 
exhibits  to  the  jury  and  expect  the  jury  not  to 
draw  the  conclusion  from  those  exhibits,  regard- 
less of  any  instruction  the  court  may  give,  that 
the  Priest  Rapids  does  not  have  an  unlimited  water 
right  which  would  permit  future  devolopmont  to 
any   degree  and  any  extent   for  power  purposes. 
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The  Court:     Are  we  ready  to  call  in  the  jury? 

Mr.  Powell :  Just  one  more  thing,  if  your  Honor 
please.  On  this  Exhibit  4  there  is  a  photostatic 
cop3^  that  appears  in  the  county  records,  and  the 
reproduction  of  it  is  so  faint  and  so  small  that 
it  can't  be  seen.  We  have  an  original  blue  print 
which  is  large,  and  also  have  a  larger  photostatic 
copy  of  the  same  thing.  I  wonder  if  as  part  of 
the  same  exhibit  we  might  introduce  the  big  blue 
print,  or  the  large  photostat? 

Mr.  Ramsey:  What  does  the  blue  print  repre- 
sent? [330] 

Mr.  Powell :  Just  a  proposed  vAng  dam,  and 
the  blue  print  was  attached  to  the  original  permit. 

Mr.  Ramsey:  Objected  to  for  the  further  reason 
that  the  blue  print  represents  nothing  more  than 
a  proposed   development  back   in   1906. 

Mr.  Powell:  That's  part  of  the  exhibit  that  the 
Court  has  admitted  in  evidence,  Mr.  Ramsey. 

Mr.  Ramsey:  This  goes  beyond  the  realm  of 
mere  speculation.  Here  we  have  had  an  inter- 
vening 41  or  42  years  since  that  was  filed,  and 
now  it  is  offered  to  the  jury  for  some  purpose,  I 
don't  know  what. 

Mr.  Powell:  Well,  we've  got  it  in  evidence  now. 
They  can't  read  it  because  it  is  so  small. 

Mr.  Ramsey:  And  now  counsel  wants  to  make 
it  plain  so  they  can  read  it. 

Mr.  Powell:     Well,  that's  too  bad. 

The  Court:  It  will  be  admitted  in  connection 
with  the  identification  admitted  before. 

Mr.   Ramsey:     Exception,   please. 

The   Court:     Exception   allowed. 
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(Whereupon,  map  of  proposd  improvement 
was  marked  Defendant's  Exhibit  No.  4-A  for 
identification.) 

The  Court:     Call  in  the  jury. 

(Whereupon,  the  following  proceedings 
were  had  within  the  presence  [331]  of  the  jury 
and  one  alternate  juror.) 

The  Court :  I  think  you  had  better  let  the  record 
show,  since  the  jury  has  just  come  in,  that  objec- 
tion was  sustained  to  defendant's  identification  3, 
and  that  defendant's  identifications  4,  5,  6,  7  and  8 
are  admitted,  and  4-A,  to  w^hicli  the  government 
excepts  and  exception  is  allowed  in  each  instance, 
for  the  reasons  stated  in  the  absence  of  the  jury. 

(Whereupon,  Defendant's  Exhibit  No.  4  for 
identification   was   admitted   in   evidence.) 

(Whereupon,  Defendant's  Exhibit  No.  4-A 
for  identification  was  admitted   in   evidence.) 

(Whereupon,  Defendant's  Exhibit  No.  5  for 
identification   was   admitted   in   evidence.) 

(Whereupon,  Defendant's  Exhibit  No.  6  for 
identification  was  admitted   in  evidence.) 

(Whereupon,  Defendant's  Exhibit  No.  7  for 
identification   was   admited    in    evidence.) 

(Whereupon,  Defendant's  Exhibit  No.  8  for 
identification  was  admitted  in  evidence.) 

The    Court:      You    may    proceed,    then. 
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B.  SALVINI 

Direct  Examination 
(Continued) 
By  Mr.  Powell : 

Q.     Would  you  give  us  the  last  question? 

(A¥liereupon,  the  reporter  read  the  last 
previous  question  [332]  as  follows :  ' '  Question : 
And  would  you  be  familiar  with  the  values  of 
real  property  at  White  Bluffs  and  Hanford'?") 

Mr.  Powell:  I  think,  if  your  Honor  please,  that 
was  in  reference  to  the  question  as  to  the  value 
of  the  houses. 

The  Court:    Yes. 

Mr.  Powell:  We  now  offer  evidence  of  the  fair 
market  value  of  the  residences  at  Priest  Rapids. 

The  Court:    By  this  witness? 

Mr.  Powell:     By  this  witness. 

Mr.  Ramsey:  Objected  to,  if  the  Court  please, 
for  the  reason  that  no  foundation  has  been  laid 
for  permitting  the  particular  witness  to  testify 
as  to  the  fair  market  value  of  this  or  any  other 
house,  and  objected  to  for  the  further  reason  that 
the  fair  market  value  of  privately  owned  property 
in  communities  fifteen  or  twenty  miles  distant 
would  be  no  index  whatever  to  the  value  of  three 
cottages  located  some  fifteen  miles  up  the  canyon 
in  an  isolated  spot,  and  built  primarily  and  solely 
for  the  use  of  the  employees  of  the  Priest  Rapids 
Irrigation  District  in  the  operation  of  the  power 
plant,  and  upon  District  lands. 

The  Court:    Objection  sustained  [333] 
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(Testimony  of  B.  Salvini.) 

Direct  Examination 
(Continued) 

Q.  Mr.  Salvini,  does  the  land  between  the  power 
plant  and  the  head  of  the  canal  have  any  value 
beside  value  for  right  of  way  purposes?  That  is, 
the  property  owned  by  the  District? 

A.  It  would  be  a  little  that  could  be  farmed, 
outside  of  the  right  of  w^ay  of  the  canal. 

Q.  A  little  that  could  be  farmed?  About  how 
much  ? 

A.  Oh,  just  jjrobably  might  be  around  eighty 
acres,  more  or  less. 

Q.     And  do  you  know  what  type  of  soil  it  is? 

A.     Yes. 

Q.     State  what  kind  it  is. 

A.     It  is  good  sandy  loam,  a  good  deep  soil. 

Q.     Has  any  of  it  been  farmed  or  levelled? 

A.  Well,  there  was  a  part  of  tliat  that  was 
farmed  once. 

Q.     About  how  much  of  it? 

A.     I  think  it  was  around  fifty  acres  or  better. 

Mr.  Ramsey:     I  didn't  get  the  answer. 

A.     Around  fifty  acres. 

Q.     How  could  it  be  irrigated? 

A.  Well,  this  land  here,  it  could  be  irrigated 
from  the  same  ditch  that  irrigates  the  other  ranch 
up  there  at  Priest  Rapids,  the  same  canal  that 
serves  this  ranch  could  serve  the  Irrigation  Dis- 
trict land  over  north  of  that  ranch,  by  just  add 
the  canal,  extending  over  to  the  west  side  of  the 
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land  and  irrigating  east,   down  toward  the  river. 

Q.     And  how  was  that  land  irrigated?  [334] 

A.  Well,  they  used  to  get  the  water  from  the 
Priest  Rapids  plant,  we  got  the  pump  up  there 
especially  for  that  ranch,  and  for  the  other  irri- 
gable land  that  is  up  there  west  of  the  power  plant. 

Q.     Who  owns  the  pump  and  motor? 

A.  The  Priest  Rapids  Irrigation  District  owns 
the  pump  and  motor. 

Q.     Where  is  the  pump  and  motor  located? 

A.  Well,  they  are  located  down  in  the  second 
floor,  not  the  floor  that  you  go  into  the  plant,  but 
down  the  floor  below,  on  the  south  side,  up  there  in 
the  corner,  on  the  southwest  corner  of  the  plant, 
and  the  intake  of  the  pipe,  it  is  right  inside  of  the 
canal,  and  there  is  a  pipe  in  there.  You  can  notice 
that  pipe  when  you  walk  over  that  bridge  to  go 
into  the  power  house,  well,  you  can  notice  the  pipe 
is  down  in  the  weeds,  and  is  tied  up  on  a  stilt  for 
a  little  ways  to  cross  over  the  opening  of  the  canal, 
then  it  goes  into  the  canal  and  comes  out  up 
toward 

Q.     Do  you  know  how  big  a  pump  it  is? 

A.     Well,  I  know  the  motor,  what  size  it  is. 

Q.     What  was  the  motor? 

A.     That  was  fifty  horsepower. 

Q.  How  far  would  you  have  to  take  the  water 
from  that  pump  to  irrigate  this  land?  [335] 

A.  Well,  the  land,  to  irrigate  all  that  land,  it 
should  go  clear  up  at  the  head  of  the  canal,  but 
the  present  ditch  that  is  up  there,  that  they  irrigate 
that  fifty  acres  in  the  past,  well,  it  just  reach  that 
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mneli  land.  If  tliey  got  to  go  up  and  irrigate  the 
l)alanee  of  that  land  they  got  to  have  another  lift, 
a  little  higher.  The  other  land  is  kind  of  a  slope, 
and  it  is  a  little  higher;  water  wouldn't  go  over 
it  at  the  present  time  with  the  present  facilities. 

Q.  Is  it  necessary  to  have  this  land  in  order 
to  operate  the  power  canal  and  power  plant? 

A.     No. 

Q.  What,  in  your  opinion,  Mr,  Salvini,  was  the 
fair  market  value  of  this  land  that  you  descrihed 
as  farm  land,  on  Octoher  1,  1943? 

Mr.  Ramsey:  Just  a  minute,  now,  Mr.  Salvini. 
If  the  Court  please,  I  would  like  to  dictate  a  gen- 
eral objection  at  this  time,  perhaps  in  the  absence 
of  the  jury.     It  will  be  a  little  bit  lengthy. 

The  Court:    Yes.    All  right,  the  jury  may  retire. 

(Whereupon,  the  following  proceedings  were 
had  v\ithout  the  presence  of  the  jury  and  one 
alternate    juror.) 

Mr.  Ramsey :  If  the  Court  ])lease,  the  petitioner. 
Ignited  States  of  America,  objects  to  the  introduc- 
ti(ui  and  reception  of  any  and  all  testimony  as  to 
the  value  or  cost  [33G]  of  any  of  the  facilities  and 
properties  of  the  Priest  Rapids  Irrigation  District 
acquired  by  the  petitioner  through  the  filing  of 
declaration  of  taking  99  upon  the  gi'ounds  that 
such  testimony  is  wholly  irrelevant,  incompetent 
and  immaterial.  The  records  and  files  of  civil 
number  128  establish  that  at  the  time  of  the  filing 
of  declaration  of  taking  number  99  the  petitioner 


388  United  States  of  America  vs. 

(Testimony  of  B.  Salvini.) 

United  States  of  America  had,  through  direct  pur- 
chase and  filing  of  declarations  of  taking,  become 
the  fee  owner  of  all  lands  within  the  boundaries 
of  the  Priest  Rapids  Irrigation  District.  Through 
the  acquisition  of  the  land  the  United  States  had 
become  the  equitable  owner  of  all  of  the  properties 
of  the  District  of  whatsoever  nature  or  kind. 

At  the  time  declaration  of  taking  99  was  filed 
the  District,  under  the  rule  laid  down  in  In  Re 
Horse  Heaven,  held  only  the  naked  legal  title  to 
those  properties  in  trust  for  the  land  owner,  the 
land  owner  and  the  sole  owner  being  the  United 
States  of  America.  It  follows,  therefore,  that  all 
that  was  taken  from  the  District  under  declaration 
of  taking  99  was  the  naked  legal  title  to  the  prop- 
erties covered  by  said  declaration  of  taking  not 
coupled  with  any  beneficial  interest.  The  market 
value  of  the  naked  legal  title  held  only  for  the 
use  and  benefit  of  the  land  owner,  the  United  States 
of  America,  could  be  nothing  more  than  a  nominal 
value,  and  this  rule,  established  [337]  in  the  case 
of  In  Re  Horse  Heaven  by  the  Supreme  Court  of 
the  State  of  Washington,  makes  no  distinction  be- 
tween the  irrigation  and  non-irrigation  assets. 
*' Because,  as  owner  of  the  lands  in  the  irrigation 
district,  the  owner  immediately  acquires  an  interest 
in  all  property  of  the  district."  As  the  Court 
knows,  in  the  Horse  Heaven  case  all  of  the  assets 
and  all  of  the  properties  of  the  district  were  non- 
irrigation  properties,  under  the  formula  here  being 
dealt  with. 
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This  proceeding  is  very  plainly  an  attempt  on 
the  part  of  the  trustee  to  litigate  with  the  hene- 
fieiary  of  the  trust  the  question  of  the  value  of  the 
trust  property.  The  actual  value  of  the  trust  prop- 
erty is  of  no  importance  in  this  proceeding  since 
the  beneficial  use  of  the  proi)erties  was  already 
vested  in  the  Ignited  States  of  America  at  the 
time  of  the  filing  of  declaration  of  taking  number 
99,  and  the  only  thing  taken  by  said  declaration  of 
taking  was  the  naked  legal  title  to  said  i)roperties 
held  in  trust  solely  for  the  use  and  benefit  of  the 
condemnor,  the  United  States  of  America. 

The  District  is  entitled  to  be  compensated  only 
for  that  taken  under  declaration  of  taking  99.  If 
there  is  to  be  an  inquiry  as  to  the  value  of  the  in- 
terest taken,  the  inquiry  must  be  limited  to  the 
fair  market  value  of  that  taken,  which  was  the 
naked  legal  title,  not  cou])led  [338]  with  any  bene- 
ficial interest  w^hatever.  The  intiuiry  cannot  em- 
brace in  addition  the  beneficial  use  of  the  proper- 
ties, because  that  use  was  already  acquired  and 
paid  for  by  the  government  through  the  acquisition 
of  all  the  lands  within  the  district.  The  question 
for  determination  is  not  the  value  of  the  properties 
covered  by  the  declaration  of  taking,  but  the  fair 
market  value  of  the  naked  legal  title  thereto.  Now 
this,  and  this  only,  the  government  acquired  under 
declaration  of  taking  number  99,  the  naked  legal 
title,  not  coupled  wdth  any  beneficial  interest  what- 
ever, and  this,  and  this  only,  the  government  can 
be  required  to  pay  for  in  this  proceeding;  and  if 
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that  is  the  case,  if  the  government  can  be  required 
to  pay  only  for  that  which  was  taken  under  the 
declaration  of  taking,  then  the  inquiry  is  not  as 
to  the  market  value  or  the  cost  of  the  properties, 
but  as  to  what  an  informed  buyer  would  pay  for 
the  naked  legal  title,  not  coupled  with  any  bene- 
ficial use  whatever,  and  I  submit  to  the  Court  that 
it  can  only  be  a  nominal  sum. 

Mr.  Cheadle:  Your  Honor,  for  the  defendants, 
we  are  assuming  that  government  counsel  has  made 
his  objection  here,  and  perhaps  his  supporting 
argument,  primarily  for  the  record,  in  view  of  the 
rulings  annoimced  by  your  Honor  in  chambers. 
If  we  are  correct,  that  the  ruling  announced  by 
your  Honor  in  chambers  this  morning  is  the  one 
which  the  Court  proposes  to  follow  throughout  the 
trial,  we  do  not  wish  to  be  heard  in  response  to 
the  argument  just  made  by  Mr.  Ramsey. 

The  Court:  Yes,  I  assumed  that  counsel  is  mak- 
ing his  record  here.  The  court  has  already  ruled 
on  this  particular  question  in  passing  on  demurrers 
to  the  amended  answers,  and  announced  in  chambers 
I  was  still  of  the  same  view  this  morning,  and  the 
objection  will  be  overruled. 

Mr.  Cheadle:  We  will  request  likewise,  for  the 
purposes  of  the  record,  to  preparing  and  adding 
and  have  written  into  the  record  the  grounds  of 
our  exceptions  to  what  I  may  call  the  adoption  of 
the  " Schwellenbach  formula"  and  this  might  be 
an  appropriate  place  to  have  that  inserted  in  the 
record,  and  we  will  be  able  to  furnish  that  to  the 
reporter  tomorrow. 
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The  Court:  Yes,  I  think  copies  should  be  fur- 
nished to  counsel  so  he  will  know  what  your  objec- 
tions are,  and  he  may  take  any  action  he  sees  fit 
with  reference  to  it.  In  other  words,  he  should  be 
informed  at  the  time  you  put  it  into  the  record 
what  it  is.  I  think  both  sides  should  make  their 
record  for  the  purpose  of  appeal. 

Defendant's  Exception 

(Inserted    at    this    i)lace    in    the    record    as 
directed  by  counsel  and  the  Court.) 

The  defendant  Priest  Rapids  Irrigation  District 
notes  [340]  exception  to  the  Court's  rulings  that 
compensation  will  not  be  allowed  for  the  disti'ict's 
so-called  irrigation  properties  and  will  be  allowed 
only  for  the  district's  so-called  non-irrigation 
properties;  that  part  of  the  value  of  the  district's 
power  properties  will  be  allocated  to  and  included 
with  the  district's  so-called  irrigation  ]iroperties 
and  no  compensation  allowed  for  said  part;  that 
the  value  of  the  so-called  irrigation  properties 
shall  be  determined  by  the  jury  for  limited  purposes 
such  as  aiding  in  disposition  of  the  questions  aris- 
ing from  payment  of  the  district's  bonds  with 
money  deposited  in  the  registry  of  the  Court  at 
the  time  of  filing  of  the  declaration  of  taking,  to 
the  exclusion  of  an  award  for  said  irrigation  prop- 
erties; and  that  the  trial  before  the  jury  will  be 
conducted  accordingly.  Said  ruling  having  been 
annoimced  by  the  Court  in  rliambers,  a  ])7-ocedure 
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agreeable  to  counsel  for  both  the  petitioner  and 
the  defendant  district,  the  appropriate  occasion 
for  making  this  exception  a  matter  of  record  is 
in  connection  with  the  petitioner's  objection  and 
the  Court's  ruling,  just  made,  since  they  involve 
the  conflicting  legal  positions  of  the  petitioner  and 
defendant  district  and  the  Court's  rulings  thereon 
announced  in  chambers. 

This  exception  by  the  defendant  district  is  based 
on  the  following  grounds:   [341] 

1.  The  Court's  rulings  deny  to  defendant  district 
the  constitutional  protection  of  the  fifth  amendment 
to  the  Constitution  of  the  United  States  of  America : 
*'nor  shall  private  property  be  taken  for  public 
use,  without  just  compensation;" 

2.  The  Acts  of  Congress  under  the  authority  of 
v/hich  the  Government  instituted  this  condemna- 
tion proceeding,  and  which  Acts  of  Congress  are 
recited  in  the  original  and  amended  petition  in  Civil 
No.  128  and  in  the  amended  petition  and  declara- 
tion of  taking  in  Civil  No.  128-99,  require  that  there 
be  determination  of  just  compensation  for  the  dis- 
trict's properties  which  in  this  condemnation  pro- 
ceeding the  Government  has  taken  in  the  exercise 
of  its  power  of  eminent  domain; 

3.  That  proceedings  under  the  Declaration  of 
Taking  Act  (40  U.S.C.  258a)  and  its  provisions  for 
deposits  paid  into  the  registry  of  the  Court  and 
for  vesting  of  title  in  the  Government  are  merely 
ancillary  to  the  main  condemnation  proceeding,  and 
cannot  be  used  as  a  device  for  avoiding  the  basic 
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constitutional  and  statutory  requirement  that  in 
this  condemnation  i)roceeding  there  be  a  judicial 
determination  and  award  of  just  compensation 
for  tlie  district's  property — a  use  which  the  Gov- 
ernment has  attempted  in  Civil  No.  128  and  which 
the  Court's  rulings  partially  allow;  [342] 

4.  The  pleadings  and  record  in  Civil  No.  128 
show  that  in  the  previous  proceedings  in  No.  128 
there  has  not  been  any  determination  or  award 
of  just  compensation  for  the  defendant  district's 
properties ; 

5.  The  "acquisition  policy"  of  the  War  De- 
I^artment  and  the  Government's  contention  in  sup- 
port thereof,  which  the  Court's  rulings  uphold  in 
Ijart,  cannot  properly  be  construed  as  more  than 
a  claim  to  part  or  all  of  the  com})ensation  award 
for  the  district's  properties,  which  claim  should 
be  considered,  if  at  all,  after  determination  of  the 
amount  of  the  aw^ard  and  not  as  a  device  for  evad- 
ing determination  and  award  of  compensation; 
and 

6.  The  "acquisition  policy"  of  the  War  De- 
partments and  the  Government's  contention  are 
based  on  the  Government's  construction  of  state 
statutes  and  decisions  which  are  not  applicable  to 
the  situation  of  the  defendant  district,  or  which 
at  least  have  never  been  held  ajjplicable,  and  which 
this  Court's  rulings  of  June  I,  1946,  and  Febni- 
aiy  11,  1947,  properly  leave  for  State  Court  deter- 
mination, as  to  the  district's  non-irrigation  prop- 
erties, but  as  to  irrigation  properties — erroneously 
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decide  in  the  Government's  favor  ""on  the  basis  of 

preliminary  guesses  regarding  local  law." 

The  defendant  district  requests  that  this  excep- 
tion not  be  deemed  waived  or  jeopardized  in  any 
way  during  the  [343]  course  of  the  trial  by  reason 
of  interrogation  of  witnesses  or  introduction  of 
evidence  in  a  manner  that  is  in  accordance  with 
the    court's    rulings    to    which    this    exception    is 

taken. 

*     *     * 

Mr.  Ramsey:  The  Court  has  overruled  the  ob- 
jection? 

The  Court:     Yes. 

Mr.  Ramsey:  The  further  objection  is  urged 
that  this  witness  has  not  been  qualified  to  testify  as 
to  the  value  of  these  lands;  second,  that  the  lands 
are  a  portion  of  the  povv'er  set-up  and  as  such 
should  not  be  valued  separately  and  apart  from 
the  power  properties  themselves.  The  further  ob- 
jection is  urged  that  to  permit  the  witnesses  to 
testify  as  to  the  value  of  each  and  every  item  of 
these  properties,  based  upon  a  hypothetical  use 
and  development,  inevitably  leads  to  an  addition 
of  all  the  various  items  by  the  jury. 

The  Court:  As  I  understand  this  testimony  of 
this  witness,  there  is  evidence  here  nov/  that  there 
is  eighty  acres  of  this  land  through  which  the  canal 
runs  that  is  susceptible  to  use  for  farm  land.  In 
other  words,  its  highest  possible  use  would  be  farm 
land.  I  think  that  may  be  shown.  However,  I  am  ex- 
tremely doubtful  that  this  witness  has  been  quali- 
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fied  as  an  expert  on  farm  land  values.  He's  been 

director  of  the  district  for  a  number  [344]  of  years. 

^Ir.  Powell:  Perhaps  I  was  erroneous  in  as- 
suming that  the  ownership  rule  ap])lied  to  corpora- 
tion, a  municipal  corporation,  this  man  being 
chairman  of  the  board.  I  might  state  also,  about 
segregating  the  values,  I  assumed  this  was  what 
we  would  be  required  to  do  in  view  of  the  court's 
indicated  ruling  on  the  " Schwellenbach  formula." 

The  Court:  I  think  it  is  counsel's  assertion  this 
is  part  of  the  power  plant,  not  a  farm.  Frankly, 
I  don't  know  whether  this  rule  applies  to  corpora- 
tions or  not.  An  individual  owner  may  testify  as 
to  the  value  of  his  property.  Whether  or  not  that 
would  apply  to  the  director  of  an  irrigation  dis- 
trict, I  don't  know.    Have  you  any  authorities? 

Mr.  Powell:     No,  I  haven't;  I'm  sorry. 

Mr.  Ramsey:  I  never  heard  of  it,  your  Honor. 
It  might  lead  to  a  peculiar  situation.  If  you  can 
qualify  one  you  can  qualify  all.  Tliat  might  result 
in  them  following  one  another  on  the  stand,  each 
giving  his  opinion. 

Mr.  Powell :  We  only  have  one  chairman, 
though,  your  Honor. 

The  Court :  That  is  o.u  exception  to  the  rule 
that  only  an  expert  can  testify  as  to  values.  The 
owner  being  closely  acquainted  witli  his  own  prop- 
erty, I  think  there  is  a  jiersonal  element  that  isn't 
j)resent  here.  I  will  have  to  rule,  unless  counsel 
can  show  me  authority  to  the  contrary,  that  it  does 
not    apply   to   a    municii)al    c()r])( (ration.     Perha])s 
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we  had  better  bring  the  jury  in,  then.  I  might  say 
I  don't  think  the  Court  has  definitely  ruled  on  this 
last  part  of  it.  As  the  testimony  stands,  the  ob- 
jection is  sustained. 

Mr.  Powell:  I  would  like  to  qualify  him  fur- 
ther. 

The  Court:  Yes,  all  right,  I  will  reserve  my 
ruling  until  you  do  ask  further  questions. 

(Whereupon,  the  following  proceedings 
were  had  within  the  presence  of  the  jury  and 
one  alternate  juror.) 

Direct  Examination 
(Continued) 
By  Mr.  Powell. 

Q.  Mr.  Sahdni,  have  you  bought  or  sold  any 
farm  land  in  the  Hanford  Irrigation  District,  in 
the  Priest  Rapids  Irrigation  District"? 

A.     Yes. 

Q.     How  many  different  farms  have  you  owned? 

A.     Oh,  four  or  five. 

Q.     Four  or  five?  A.     Five. 

Q.  Did  the  Priest  Rapids  Irrigation  District 
sell  any  property?  A.     Yes. 

Q.  And  was  it  sold — I  mean,  did  the  directors 
take  any  part  in  those  sales?  [346] 

A.     Yes. 

Q.  Were  you,  or  were  you  not,  familiar  with 
the  sales  and  the  terms  of  the  sales  of  farm  prop- 
erty in  or  near  the  Priest  Rapids  Irrigation  Dis- 
trict in  1943?  A.     Yes. 
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Q.  And  do  you  know  or  were  you  familiar  with 
sales  of  property  that  were  comparable  to  the 
property  that  you've  described,  between  the  ])ower 
plant  and  the  head  of  the  canal?  A.     Yes. 

Q.     Have  you  ever  appraised  real  property? 

A.    Yes. 

Q.  And  have  you  testified  as  a  value  witness 
in  other  cases  arising  in  the  Hanford  Engineer 
Works  area?  A.     Yes. 

Q.     In  this  Court? 

A.  I  know  at  Walla  Walla;  I  think  in  this 
Court  too. 

Q.     Well,  it  was  the  Federal  Court,  wasn't  it? 

A.     Federal  Court  at  Walla  Walla,  and  up  here. 

Q.     And  then  up  here?  A.     Uh  huh. 

Q.     Did  you  testify  in  the  Todd  case? 

A.     Who? 

Q.     Todd?  [347]  A.    Yes. 

Q.     And  in  the  Baker  case?  A.     Yes. 

Q.  Involving  the  property  farmed  by  Joe 
Derigio  ?  A.     Yes. 

Q.  As  part  of  your  duties  as  a  member  of  the 
Board  of  Directors  of  the  Irrigation  District,  was 
it  necessaiy  or  did  you  do  anything  about  de- 
termining the  market  value  of  the  property  owned 
by  the  District? 

A.  Well,  the  Board  of  Directors,  well,  they  de- 
cide what  price  they  will  have  to  sell  the  District 
land. 

Q.  What  price  they  would  have  to  sell  tlio  Dis- 
trict land  for?  A.     Yes. 
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Q.  Is  there  any  farm  property  that  is  near  the 
Priest  Rapids  Power  plant?  A.     Yes. 

Q.     Were  there  any  sales  of  that  property"? 

A.  There  was  a  sale  a  few  years  before,  just 
changed  hands. 

Q.     Which  property  was  that? 

A.     The  Dam  Brothers  Ranch. 

Q.     Pardon  ? 

A.  The  Dam  Brothers;  I  think  it  was  sold  to 
the  Priest  Rapids  or  some  development  company, 
eastern  outfit,  that  same  ranch  that  is  up  there 
west  of  the  power  house. 

Q.     That  is  the  Brown  Brothers  Ranch?  [348] 

A.     Uh  huh. 

Q.     Were  you  familiar  with  that  sale? 

A.  No,  I  am  not  with  the  dates;  I  just  heard 
the  price. 

Q.     Do  you  know  the  Brown  Brothers  ? 

A.     Yes. 

Q.  Do  you  know  whether  or  not  the  informa- 
tion you  received  about  that  sale  is  accurate? 

A.     That's  where  I  received  the  information. 

Q.     From  whom? 

A.     Prom  the  Brown  Brothers. 

Q.     Did  they  buy,  or  sell? 

A.     No,  they  were  just  leasing. 

Q.  They  were  leasing,  but  the  property  was 
sold  during  the  time  they  were  leasing? 

A.     Yes. 

Q.  How  far  is  that  from  the  property  of  the 
Priest  Rapids  Irrigation  District  you  have  been 
describing?  A.     First  adjoining. 


Priest  Rapids  Irrigation  District  399 

(Testimony  of  13.  Salvini.) 

Q.     Just   adjoiniiio:?  A.     Adjoining. 

Q.  From  your  information,  Mr.  Salvini,  have 
you  formed  an  opinion  as  to  the  fair  market  vahie 
of  the  farm  hind  of  the  Priest  Rapids  Irrigation 
District,  that  is,  lands  that  could  l)e  farmed,  be- 
tween the  power  plant  and  the  head  of  the  canal? 

A.     Yes. 

Q.     And  how  many  acres,  again,  were  there? 

A.     Say  it  again. 

Q.     How  many  acres  were  there,  approximately? 

A.  Well,  I  never  knew  if  it  was — it  was  around 
eighty  acres  or  so,  probably  a  hundred. 

Q.  Between  eighty  and  one  hundred  acres,  is 
that  right?  A.     Around  eighty  acres. 

Q.  What,  in  your  opinion,  was  the  fair  mar- 
ket value  of  that  property  on  October  1,  1943? 

Mr.  Ramsey:  Now  just  a  moment.  I  would  like 
to  inquire  further  of  the  witness,  two  or  three 
questions,  before  I  object  or 

The  Court:     As  to  his  qualifications? 

Mr.  Ramsey:     Yes. 

The  Court:     All  right. 

Voir  Dire  Examination 
By  Mr.  Ramsey: 

Q.  Mr.  Salvini,  what  was  the  total  acreage  of 
the  land  owned  by  the  Irrigation  District  between 
the  power  house  and  the  intake  of  the  canal? 

A.  Well,  if  I  add  up  the  acreage  on  the  ma]j, 
but  I  know  the  lines  that  the  Irrigation  District 
owned,  starting  from  down  below  those  residences, 
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and  you  go  up  along  the  fence  of  that  ranch,  and 
you  follow  that  ranch  up  north  until  it  turns  west, 
and  that  fence  is  just  the  line  of  the  land  of  [350] 
that  ranch.  The  balance  outside  of  that,  it  is  owned 
by  the  Irrigation  District,  except  up  at  the  upper 
end  is  a  jump  up  there  off 

The  Court:  I  wonder  if  the  witness  understood 
the  question.    Didn't  you  ask  what  the  acres  was? 

Q.  Yes.  Do  you  know  how  many  acres  was 
owned  by  the  Priest  Eapids  Irrigation  District 
between  the  power  house  and  the  intake  of  the 
canal?  A.     I  don't. 

Q.  Do  you  know  how  many  acres  were  taken 
up  of  the  land  that  was  owned  by  the  District  by 
the  right  of  way  for  the  canal  itself? 

A.     No,  I  don't. 

Q.  Now,  was  any  portion  of  that  canal  dug,  or 
was  it  all  natural  ? 

A.  There  was  all  natural,  the  canal;  the  new 
portion  of  the  canal  that  we  dug,  it  wouldn't  touch 
this  farm  land,  because  it's  all  on  the  opposite 
side  of  this  farm  land. 

Q.  Well,  the  channel  end  of  the  canal  is  a  na- 
tural channel?  A.     Yes. 

Q.     There  was  no  excavating  done? 

A.  Well,  there  was  some  excavating  done,  oh, 
probably  two  or  three  acres  at  the  head  of  the 
canal  that  we  used  the  dirt  to  make  the  dam  for 
the  water. 

Q.  Now,  did  you  ever  go  over  these  lands  care- 
fully, Mr.   [351]    Salvini,   for  the  purpose   of  de- 
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termining  what  portions  of  them  were  rocky  and 
what  portions  of  them  were,  that  is,  the  exact 
acreage  or  amount  of  acreage  that  was  rocky,  and 
the  amount  of  acreage  that  was  clear  soil,  and  the 
amount  of  acreage  that  would  require  leveling, 
that  sort  of  thing? 

A.  I  look  at  that  land  several  times  when  we 
was  up  there  in  company  with  the  other  Board, 
and  I  am  pretty  well  familiar  with  what  kind  of 
soil  is  up  there,  and  what  is  rocky  and  what  is  not. 

Q.  That  isn't  the  question.  Did  you  go  over 
the  entire  area  for  the  purpose  of  classifying  and 
determining  how  much  of  the  acreage  was  rocky 
and  unfit  for  cultivation,  and  how  much  of  the 
acreage  was  clear  soil  and  quite  fit  for  cultivation? 

A.  I  didn't  make  that  just  specifically  right,  but 
we  went  over  the  land  to  see  whether  it  was  good 
for  farming  or  not. 

Q.  Well,  it  isn't  all  good  for  fanning,  is  it,  Mr. 
Salvini  ?  A.     No. 

Q.     What  percentage  of  it  do  you  think  w^as? 

A.  Well,  as  you  get  out  the  passing  line  of  the 
ranch  there's  a  stretch  up  there  that's  quite  rocky, 
but  after  you  get  up  to  the  dam,  up  above  that 
up  there  she's  all  good  farm  land.  [352] 

Q.     You  mean  above  the  intake  of  the  canal? 

A.  No,  not  above  the  intake  of  the  canal;  it's 
down  south  of  the  intake. 

Q.     Yes;  how  far  south? 

A.  Just  the  starting  up  there,  take  everything 
that's  down  below  the  railroad  track. 
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Q.  Well,  what  I'm  trying  to  get  at  is  this,  Mr. 
Salvini.  You  don't  know  how  many  acres  you  own 
up  there;  you  didn't  check  over  what  you  did  own 
to  find  out  how  many  acres  was  good  land  that 
could  be  cultivated  and  you  didn't  check  how  many 
acres  was  rocky  and  could  not  be  cultivated,  did 
you? 

A.     We  didn't  make  a  check  by  the  acres,  no. 

Q.  So  at  this  time  you  don't  know,  from  your 
examination,  anything  other  than  just  a  guess  as 
to  what  acreage  might  be  cultivated? 

A.     Well,  it's  more  than  what  a  guess. 

Q.     More  than  a  guess? 

A.     Of  good  farm  land. 

Q.  You  mean  more  acreage  was  good  farm 
lands  than  you  guessed  was  good  farm  lands'? 

A.    Yes. 

Q.  Well,  it  was  a  poor  guess,  then.  I  don't 
think  I  follow  you.  Do  you  mean  that  when  you 
guessed  that  there  was  maybe  eighty  acres  of  good 
farm  land,  that  you  now  think  [353]  there  is  more 
than  that,  is  that  what  you  mean  ? 

A.     Well,  I  know  that  there's  eighty  acres. 

Q.     Well,  how  do  you  know? 

A.  One  thing  is  w^e  used  to,  one  time  those 
Brown  Brothers  they  used  to  rent  forty  acres,  they 
was  farming  forty  acres ;  they  had  it  up  there,  easy 
to  irrigate,  then  next  to  that,  if  there  was  a  ditch 
to  go  over,  well,  there's  another  piece  I  know  is 
just  as  big  as  that  one,  so  I  just  figured  that  those 
two  pieces  together  would  make  the  eighty  acres, 
even  if  there's  nothing  more. 
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Mr.  Ramsey:  No  objection  to  tlio  witness  an- 
swering the  question. 

The  Court:  All  right.  Will  you  read  the  ques- 
tion? 

Mr.  Powell:  I  don't  think  I  had  finished  it. 
May  I  ask  it  again? 

The  Court:  Well,  you  may  if  you  wish.  You 
had  asked  what  the  value  w'as. 

Mr.  Powell:     Well,  I  don't  think  T  liad  finished. 

Direct  Examination 
(Continued) 
By  Mr.  Powell: 

Q.  What,  in  your  opinion,  Mr.  Salvini,  was  the 
fair  market  value  of  that  farm  property  that  you 
have  just  described,  that  is,  the  value,  the  amoimt 
in  cash,  which  a  buyer,  ready,  able  and  willing  to 
buy,  but  not  required  to  buy,  would  pay  to  a  seller 
ready,  able  and  willing  to  sell,  but  not  required  to 
sell,  both  being  fully  informed,  on  [354]  October 
1,  1943? 

A.     At  forty  dollars  an  acre. 

Q.     How  many  acres'? 

A.     Forty  dollars  an  acre. 

Q.     For  how  many  acres? 

A.     For  eighty  acres. 

Q.     $3200.00,    is   that    right?  A.     Yes. 

Q.  Now,  did  you — wTre  you  with  the  District 
when  some  changes  were  made  in  the  turbines  for 
generator  number  2,  were  you  on  the  Board  then? 

A.     No,  I  don't  was  at  that  time. 
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Q.  You  don't  recall  having  anything  to  do  with 
the  change  of  the  turbines? 

A.  I  never  had  anything  to  do  with  the  tur- 
bines. 

Q.  Did  you  have  anything  to  do  with  a  gen- 
erator ?  A.    Yes. 

Q.     When?  A.     1940  or   '41. 

Q.     What  happened  to  the  generator? 

A.  Well,  the  old  generator,  we  didn't  know 
w^hat  fault  it  was,  it  just  run  off  or  burned  out,  so 
we  had  to  put  in  a  new  one. 

Q.  The  old  generator  broke  and  had  to  be  re- 
placed, is  that  it?  [355] 

A.     Yes,  sir;  yes. 

And  what  kind  of  a  generator  was  the  old 


Q 
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A 
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The  old  one  was  an  Allis  Chalmers. 

And  that  was  replaced  by 

General  Electric. 


And  that  you  say  was  done  in  1940  or  '41? 
'41. 

Now^,  Mr.  Salvini,  did  you  or  did  the  Board 
of  Directors   at  any  time   enter  into  negotiations 
for  the  sale  of  the  power  plant? 
A.     We  had  some  informal  talk. 
Q.     You  had  some  informal  talk? 
A.     Yes. 

Q.     With  whom? 

Mr.  Eamsey:     That's  objected  to,  if  the  Court 
please.    I   certainly   object  to   going  into   any   in- 
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formal  conversations  or  talk  they  may  have  had 
respecting  the  sale  of  the  power  plant.  In  the  first 
place  I  raise  the  question  of  the  right  of  the  Priest 
Rapids  Irrigation  District  to  sell  the  power  plant. 
If  the  ruling  of  the  Supreme  Court  of  this  State 
in  the  case  of  Blakely  vs.  Priest  Rapids  Irrigation 
District  has  any  force  and  effect  at  all,  it  is  to  the 
effect  that  a  perpetual  trust  is  imposed  upon  that 
power  plant,  and  could  not  be  sold  without  it,  so 
I  raise  first  the  legal  right  of  the  [356]  District 
to  sell,  if  they  were  discussing  sale,  and  I  raise  fur- 
ther the  right  of  counsel  to  go  into  an  informal 
conversation.    That's  no  determination  of  value. 

The  Court:  Well,  of  course,  it  is  hard  to  tell 
at  this  stage  of  the  proceedings  just  what  counsel 
proposes  to  prove.  It  is  near  adjournment  time. 
I'll  excuse  the  jury.  You  may  go  now,  and  come 
back  at  ten  o'clock  tomorrow  morning.  Remember 
what  I  have  said  about  not  discussing  the  case 
among  yourselves  or  with  anyone  else  during  the 
adjournment  or  any  other  recess  or  adjournment 
period,  and  the  bailiff  will  take  up  your  pads. 

(Whereupon  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

Mr.  Powell :  May  I  ask  first  if  Mr.  Yeager  may 
be   permanently  excused? 

Mr.  Ramsey:     No  objection. 

The  Court:  He  may  be  excused,  then,  and  Mr. 
Salvini  may  step  down  too.    I  just  wanted  to  ask 
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after  the  jury  went  out  what  the  jourpose  of  this 
testimony  is,  and  what  you  propose  to  prove  along 
this  line  of  inquiry. 

Mr.  Powell:  It  may  be,  it  no  doubt  is,  subject 
to  the  objection  if  we  ask  any  price,  your  Honor 
please,  and  perhaps  it  is  evidence  that  ought  to 
be  introduced  in  the  absence  of  the  jury,  to  the 
effect  that  the  Irrigation  [357]  District  and  three 
other  agencies  had  discussed  the  purchase  from 
the  District  of  this  power  |)lant,  and  the  District 
had  seriously  considered  the  sale  of  the  power 
plant  as  an  independent  item,  as  not  being  neces- 
sary for  irrigation  purposes,  that  is,  imder  our 
theory  of  the  case,  convincing  the  court  that  the 
Schwellenbach  formula  as  such  would  not  apply 
to  any  joart  of  the  power  plant ;  that  the  Irriga- 
tion District's  purposes  could  be  carried  out  with- 
out the  power  plant. 

The  Court :  Well,  you  would  have  to  buy  power 
someplace  else,  I  presume"? 

Mr.  Powell:     Correct. 

The  Court:  I  think  if  the  formula  is  to  be  aj)- 
plied  it  would  have  to  be  applied  to  the  situation 
as  it  existed  in  1943,  and  the  power  plant  then  was 
an  integral  part  of  the  irrigation  system,  and  to  a 
certain  extent,  its  use  was  allocated  and  applied 
for  pumping  water  for  irrigation.  It  isn't  your 
purpose  to  show  the  value  of  the  power  plant  by 
showing  what  they  proposed  to  sell  it  for? 

Mr.  Powell:  No,  your  Honor.  Perhaps  we  had 
better  prepare  an  offer  of  proof  on  that,  so  that 
the  record  will  be  complete  on  it. 
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The  Court:  Yes,  I  should  think  tliat  wouhl  be 
the  logical  thing  to  do.  The  Court  will  adjourn 
until  ten  o'clock  tomorrow  morning.  [358] 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  Wednesday,  February  12,  1947,  at 
10  o'clock  a.m.) 

Yakima,  Washington,  February  12,  1947, 
10:00  o'clock  A.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

(Whereupon,  the  following  proceedings 
were  had  without  the  presence  of  the  jury  and 
one  alternate  juror.) 

The  Court:  This  trial  is  starting  its  third  day 
today,  and  so  far  we  have  concluded  w'ith  the  testi- 
mony of  only  one  witness.  It  seems  obvious  that 
we  must  move  faster  and  with  less  motion  or  we 
w^on't  finish  this  case  and  the  companion  case  much 
before  Easter  time.  I  have  some  cases  set  for  next 
week,  the  19th  and  20th,  in  which  counsel,  most 
of  them,  are  from  Seattle,  and  the  parties  and  wit- 
nesses have  to  come  from  there,  and  it  is  important 
that  I  get  through  with  this  one  in  order  that  I 
can  start  that  case  on  time  if  I  can.  I  might  sug- 
gest that  where  there  are  two  counsel,  you  can  line 
up  your  witnesses  so  that  when  one  witness  is 
through  the  next  one  will  be  ready.  You  can  save 
some  time  that  way,  and  I  think  it  miuht  moxe  a 
little  faster  generally.     Call  \\\  tlie  jui'v.     I.ct's  see, 
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Mr.  Salvini  is  on  the  witness  stand.  Come  forward, 
Mr.  Salvini,  and  take  the  witness  stand  here. 

(Whereupon,  the  following  proceedings  [361] 
were  had  within  the  presence  of  the  jury  and 
one  alternate  juror.) 

B.  SALVINI 

a  witness  called  on  behalf  of  the  defendant,  resumed 
the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.   Powell: 

Q.  Mr.  Salvini,  what  kind  of  work  did  the  Irri- 
gation District  do  in  maintaining  the  transmission 
line? 

A.  The  transmission  line,  we  was  doing  regular 
work  by  stubbing  the  poles  or  re-setting  new  poles 
as  the  necessity  w^ould  require,  and  we  had  it  just 
about  complete.  We  stubbed  practically  ninety  per 
cent  of  the  poles,  so  the  line  was  in  number  one 
shape. 

Q.  From  the  time  the  District  started  to  operate 
the  pumping  plant  did  they  have  any  trouble 
with  it? 

A.     Repeat,  please. 

Q.  From  the  time  the  District  started  to  oper- 
ate the  pumping  plant  did  they  have  any  trouble 
with  it? 

A.  No,  no;  I  don't  think  that  we  ever  shut  the 
water  oif  on  account  of  the  pump.  I  think  there 
was  continuous  delivery  of  water. 
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Q.  Who  was  the  secretary  or  manager  or  engi- 
neer for  the  District  in  1943  and  '42? 

A.     It  was  a  Mr.  Joe  Grell. 

Q.     G-r-e-1-1?  A.     Yes.  [362] 

Q.     What  did  he  do? 

A.  Well,  he  was  running  the — he  was  the  man- 
ager, and  rumiing  the  power  jdant,  and  supervis- 
ing the  pumping  plant  and  on  the  transmission 
line,  and  at  the  same  time  he  was  secretary  of  the 
District. 

Q.  Did  he  have  charge  of  the  records  of  the 
District  ?  A.     Yes. 

Q.     Where  is  he  now? 

A.  Well,  he  died  in  1944,  T  think  it's  in  the 
spring  of  1944. 

Q.     He  died  in  1944?  A.     Yes. 

Q.     Do  you  have  the  records  that  he  kept? 

A.    Yes. 

Q.  And  does  that  record  that  you  have  include 
the  record  showing  the  amount  of  electric  power 
used   at    Coyote   Pumping   Station?  A.     Yes. 

Q.  Is  that  the  only  record  the  District  has  of 
tliat  use  now?  A.    Yes. 

Q.  T  hand  you  a  file,  Mr.  Salvini,  find  ask  you 
if  you  will  recognize  what  that  file  is? 

A.  Those  here  include  the  monthly  statement 
of  the  power  plant  at  Priest  Rapuls.  and  you  sep- 
arated out  whatever  was  used  for  the  houses  up 
there  at  Priest  Rapids,  and  the  plant,  whatever 
was  used  at  the  Beverly  line,  and  [363]  whatever 
the  ])umping  plant  at  Coyote  was  using,  and  what- 
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ever  was  left  of  the  balance,  and  percentage  of 
losses  that  there  was  from  Coyote  Rapids  down 
to  the  switch — from  Priest  Rapids  down  to  the 
Coyote  Rapids  junction. 

Q.  Then  from  the  information  in  this  file  are 
you  able  to  determine  how  much  of  the  power  was 
used  by  the  District  at  the  Coyote  Pumping  Station? 

A.     Yes. 

Q.     And  how  much  was  commercial  power? 

A.     Yes. 

Mr.  Powell:  We  would  like  to  make  a  tabula- 
tion from  this.  We'll  identify  the  file,  your  Honor, 
so  the  tabulation  can  be  made  later. 

Mr.  Ramsey:  The  government  has  no  objection 
to  a  tabulation  of  the  records  so  far  as  the  amount 
of  power  used  in  the  pumping  operations  is  con- 
cerned, the  amount  diverted  there.  It  appears, 
however,  that  Mr.  GrelFs  records  necessarily  could 
only  have  been  made  up  as  to  the  items  from  in- 
formation furnished  from  the  power  plant  itself. 
Mr.  Grell  was  in  charge  of  the  pumping  plant. 
The  prior  testimony  has  been  to  the  effect  that  the 
records  were  kept  at  the  pumping  plant  itself  as  to 
the  power  generated. 

The  Court:  As  to  the  i:)Ower  used,  you  mean, 
at  the  pumping  plant?  [364] 

Mr.  Ramsey:  Yes,  Mr.  Grell,  I  assume  that  his 
records  as  to  that  are  predicated  upon  the  amount 
diverted  and  there  used,  but  as  to  the  power  gen- 
erated, the  power  which  may  have  been  diverted 
to  the  Beverly  line,  of  that  plant,  I  don't  think 
Mr.  Grell 's  record  could  be  the  first  record. 
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The  Court:  I  get  your  point.  Would  your  com- 
pilation include  only  the  power  used  at  the  pump- 
ing station,  at  Coyote  Rapids? 

Mr.  Powell :  No,  we  have  prepared  a  tabula- 
tion of  the  last  full  year  of  District  operation,  which 
was  1943,  which  includes  information  from  that  file 
and  information  from  the  records  Mr.  Yeager 
identified  yesterday  as  the  power  plant  daily  records 
of  generation  of  power. 

The  Court:  Well,  if  I  get  your  position  cor- 
rectly, you  will  show  the  total  amount  of  power 
generated  at  the  power  plant  by  records  identified 
by  Mr.  Yeager  yesterday.  The  compilation  fi'om 
this  record  will  show  the  power  used  at  the  pump- 
ing plant. 

Mr.  Powell :     That  is  correct. 

Mr.  Ramsey:     As  to  that  we  have  no  objection. 

The  Court:  That  will  he  understood,  then,  that 
the  compilation  will  he  made  in  tliat  way.  I  w^ould 
like  to  ask  a  question  here.  There's  been  mention 
made  of  the  Beverly  line.  Was  all  the  ])ower  sold 
at  wholesale  conveyed  over  the  Beverly  line,  [365] 
or  does  that  go  someplace  else? 

Mr.  Powell:  Someplace  else.  The  Beverly  line 
takes  off  just  east  of  the  ])<>vver  plant,  goes  across 
the  river,  and  goes  to  Beverly.  That  is  operated  by 
the  Pacific.  The  Pacific  purchased  that  jiower,  and 
also  other  power,  which  they  leceived  over  the 
high  tension  line  at  Coyote  Junction  switching 
station. 
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The  Court:  And  then  the  wholesale  power  sold 
was  diverted  someplace  else,  somewhere  between 
the  power  plant  and  the  pumping  station? 

Mr.  Powell:     Correct. 

The  Court:     Where  was  that? 

Mr.  Powell :  At  the  Coyote  Junction,  about  four- 
teen miles  east  of  the  power  plant. 

The  Court:  I  might  say  to  the  jury  what  the 
court  and  counsel  says  is  not  part  of  the  evidence. 
I  am  just  trying  to  clarify  it  a  little.  It  is  just 
part  of  the  opening  statement.  It  isn't  evidence, 
and  you  have  to  have  evidence  in  order  to  consider 
it.    You  may  go  ahead. 

Direct  Examination 
(Continued) 

Q.  Can  you  give  us  generally,  Mr,  Salvini,  the 
total  number  of  acres  included  within  the  Irrigation 
District? 

A.     Around  fifteen  thousand  acres.  [366] 

Q.     And  how  many  acres  were  being  assessed? 

A.  Well,  the  District  by  making  the  rolls  early 
he  assess  every  land,  every  acres  for  bond  assess- 
ment, then  of  course  the  land  that  is  owned  by  the 
District  or  by  the  county  is  not  paying  assessment, 
and  naturally  on  the  next  treasury  sale  in  January 
well  it  will  revert  back  to  the  District  all  the  time, 
and  be  cancelled  off  that  way. 

Q.  And  how  many  acres  was  there  in  private 
ownership  in  1943  ? 

A.     There  was  around  4400  acres,  probably. 


Priest  Rapids  Irrigation  District  413 

(Testimony  of  B.  Salviiii.) 

Q.  We'll  have  that  figure  exactly  later,  your 
Honor. 

A.     I'm  not  sure  just  of  the  acreage. 

Q.  And  what  was  the  rate  of  assessments  on  the 
property  % 

A.  Now,  the  privately  owned  land,  they  had  an 
assessment  of  sixty  cents  an  acre  or  ninety  cents 
an  acre. 

Q.     And  what  was  that  for? 

A.  Well,  there  was  two  kinds  of  land  in  the  Dis- 
trict. There  was  some  land  that  they  had  old  Han- 
ford  Irrigation  Water  deed. 

Q.  Old  Hanford  Irrigation  and  Power  Company 
deed? 

A,  And  this  land,  being  it  was  all  through  the 
negotiation  and  court  suits,  well,  the  Board  of  Di- 
rectors and  the  people,  they  decided  it  was  fair  to 
give  them  a  thirty  cent  discount  on  their  bonds,  so 
that's  why  we  had  sixty  cent  bonds  for  those  lands 
and  ninety  cents  for  the  other.  [367] 

Q.  That  is,  you  gave  them  the  equitable  credit 
of  thirty  cents  per  acre  per  year? 

A.     Per  year. 

Q.  And  this  sixty  cents  and  ninety  cents,  was 
that  paid  by  lands  whether  they  received  water  oi* 
not  ?  A.     Yes. 

Q.  What  did  you  charge  the  lands  that  received 
water  ? 

A.     We  charged  them  six  dollars  an  acre. 

Q.     Did  that  include  the  sixty  oi-  ninety  cents? 
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A.  No,  this  sixty  or  niney  cents  was  bond,  or 
assessment,  we  call  it,  and  the  other  one  was  rent, 
total  rent  for  water  used. 

Q.  What  was  your  bonded  indebtedness  in 
1943? 

A.  Well,  in  1943  when  we  settled  it,  well,  there 
were  $165,000.00. 

Q.     $165,000.00?  A.     Yes. 

Q.  Did  you  receive  revenue  from  the  sale  of 
wholesale  power?  A.     Yes. 

Q.     What  did  you  do  with  that  revenue? 

A.  Well,  that  revenue,  first  we  put  it  in  the  bond 
fund  until  we  built  up  that  bond  fund  high  enough 
so  we  could  make  two  payments,  and  we  tried  to 
keep  the  bond  payments  always  at  that  level,  and 
the  balance,  well,  we  could  use  it  for  other  needs 
and  improvements  and  repairs  of  the  [368]  differ- 
ent instrumentalities  of  the  District. 

Q.  Do  you  know,  Mr.  Salvini,  how  many  dif- 
ferent families  there  were  residing  in  the  Hanford 
—White  Bluffs  area  in  1943? 

A.     How  many  families? 

Q.     Yes,  just  approximately  how  many  families. 

A.  I  don't  know.  I  know  the  census  of  the  town 
that  there  was  in  1940,  but  I  never  count  the  peo- 
ples, so  I  don't  know. 

Q.  Did  that  include  the  census  of  the  j^eople  on 
the  farm? 

A.  The  people,  there  was  around  1500  peoples 
in  the  two  towns,  but  I  never  got  down  to  figure 
out  how  many  families  there  was. 
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Q.  Around  1500  people  in  the  area  of  White 
Bluffs  and  Hanford,  is  that  correct,  inside  the  Dis- 
trict? 

A.  Well,  they  was  all  living  on  the  land  inside 
the  District,  hut  some  of  the  land  was  outside  the- 
District. 

Q.  Well,  by  that  you  mean  it  was  excluded  from 
the  District;  it  was  still  under  the  canal,  wasn't  it? 

A.     Yes. 

Q.  The  jury  did  not  see  the  communities  of 
Hanford  and  White  Bluffs.  Could  you  tell  us,  were 
there  ordinary  facilities  for  your  communities 
there?   That  is,  you  had  stores'? 

Mr.  Ramsey:  If  the  Court  jjlease,  I  don't  want 
to  [369]  inject  objections  all  the  time,  but  it' 
seems  to  me  we're  wandering  far  afield  when  we 
get  into  the  matter  of  what  there  was  in  th.e  towns, 
and  that  sort  of  thing.  We're  confronted  with  just 
one  problem,  and  that  is  the  evaluation  of  the  fa- 
cilities of  the  District. 

The  Court:  Yes;  T  don't  see  the  materiality  of 
it,  unless  it  is  to  apply  to  this  eighty  acres  of  farm 
land. 

Mr.  Powell:  No,  I  can  exi)lain  briefly.  The  only 
reason  for  it,  the  jury  did  not  see  the  towns^  \yhat 
was  or  had  been  there.  T  tlum.^ht  j)erhaps  a  brief 
description  might  be  i)i  order.  Tf  counsel  objects 
I  won't  press  it. 

The  Court:  Well,  I'll  sustain  the  objoetion.  T 
think  it  is  going  too  fai*  afield,  ])erhaps. 
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Mr.  Powell:  I  would  like  to  make  the  offer  of 
proof  that  we  mentioned  last  evening.  Shall  I  wait 
until  counsel  has  finished  the  cross  examination? 

The  Court:  Yes,  I  think  we  might  put  that  in 
at  recess  time,  at  11  o'clock. 

Mr.  Powell:     That's  all,  then,  for  now. 

The  Court:  By  the  way,  I  wonder  if  you  could 
supply  a  copy  of  that  to  Mr.  Ramsey?  Do  you  have 
copies  of  it,  two  copies'? 

Mr.  Powell:     Yes. 

The  Court:  You  can  supply  the  court  with  one, 
and  [370]  Mr.  Ramsey  with  one,  and  we  can  look 
it  over,  and  he  can  decide  whether  he  wants  to  ob- 
ject, and  on  what  grounds.  Will  that  be  acceptable, 
Mr.  Ramsey? 

Mr.  Ramsey :     Yes,  your  Honor. 

The  Court:  And  then  we  can  avoid  reading  it. 
We  can  give  it  to  the  reporter.  You  may  cross 
examine. 

Cross-Examination 
By  Mr.  Ramsey: 

Q.  Mr.  Salvini,  you  stated  that  there  was  about 
1200  acres  in  the  Priest  Rapids  Irrigation  District 
being  irrigated  from  the  District  facilities  in  1943 
when  the  government  took  over  the  area  ? 

A.  The  year  before,  I  think  it  was  around  1200 
acres. 

Q.  1200;  now,  that  left  about  12,000  acres  in 
the  District  that  were  not  being  irrigated? 

A.     Well,  probably  there  was  12,000  acres  that 
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never  was  irrigated,  because  of  sage  brush  in  the 

district,  and  they're  pumping  water  from  their  own 

wells. 

Q.  The  area  that  was  not  at  that  time  under 
irrigation,  however,  was  subject  to  sale  as  irrigated 
land,  was  it  not?  A.     Yes. 

Q.  As  a  matter  of  fact,  at  the  time  that  the 
government  went  in  there,  all  of  the  lands  of  the 
District  which  the  District  had  acquired  through 
foreclosure  and  otherwise  had  been  optioned  to  the 
Priest  Rapids  Development  [373]  Company,  and 
tlie  Priest  Rapids  Development  Company  were  en- 
gaged in  a  colonization  scheme  at  that  time  to  bring 
in  settlers  into  the  Priest  Rapids  Irrigation  Dis- 
trict, were  they  not? 

A.  Not  exactly  in  the  way  you  want  to  have  it; 
tlie  Priest  Rapids  Development  Company,  th^y  had 
the  option  of  the  land  \iy>  there,  but  they  were  speci- 
fied just  what  land  they  vras  supposed  to  sell. 

Q.    Yes? 

A.  And  there  was  practically  5,000  acres  that 
didn't  was  on  their  option  at  all,  because  we  figured 
that  land,  it  didn't  was  classified  as  irrigable  land, 
and  it  was  up  north,  toward  Vernita. 

Q.  Now,  let's  get  this  straight.  There  was  about 
5,000  acres  in  the  District  that  was  optioned  to  the 
Priest  Rapids  Development  Company  with  the  ini- 
derstanding  it  was  not  to  be  sold  as  irrigated  land? 

Mr.  Powell :  T  would  like  to  interpose  an  ob- 
jection. That  is  not  material  to  the  value  case.  It 
seems  to  present  an  issue  that  is  outside  the  issue 
of  the  case. 
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Mr.  Ramsey:     I  would  like  to  be  heard  on  that. 
The  Court :     I  understand  the  purpose  of  that. 
I  will  overrule  the  objection.  Exception  allowed  the 
defendant. 

(Whereupon,    the    reporter    read    the    last 
previous  [372]  question.) 

Cross-Examination 
(Continued) 

Q.     Is  that  correct?  A.     Uh  huh. 

Q.  However,  as  to  the  other  six  thousand,  six 
or  seven  thousand  acres,  it  was  optioned  to  the 
Priest  Rapids  Development  Company  w4th  the  un- 
derstanding that  it  was  to  be  sold,  if  possible,  as 
irrigated  land?  A.     Not  exactly. 

Q.  Well,  Mr.  Salvini,  now,  the  District  had  these 
lands  which  they  had  acquired  ? 

A.  Well,  I  wish  I  would  have  the  copy  of  the 
contract,  and  if  you  read  it  down,  you  see  there 
was  a  provision  in  there  that  they  were  limited  to 
the  amount  of  sale  of  the  land,  and  to  the  place 
where  they  would  be  selling,  because  we  would  just 
allow  them  to  sell  the  land  wherever  we  had  pro- 
vision to  deliver  them  with  water,  and  if  we  didn't 
have  any  provision,  if  they  make  any  sale  then  the 
District  was  forced  to  deliver  water  to  those  places, 
unless  they  build  their  own  canals  to  come  to  the 
water. 

Q.  In  other  W'Ords,  the  District  didn't  want  the 
lands  sold  so  far  away  from  the  existing  facilities 
that  they  would  have  to  i3ut  in  additional  facilities, 
is  that  correct? 
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A.  Not — the  District  won't  have  to  put  in  any 
facility. 

The  Court :  I  don 't  think  the  witness  understood 
[373]  the  question,  probably.  Let  him  read  the 
question  back.  I'm  not  sure  you  understood  the 
question. 

(Whereupon,    the    reporter    read    the    last 
previous  question.) 

A.  No,  the  District  is  not — they  don't  want  the 
land  sold — the  District  want  the  land  sold,  but  the 
District  was  not  forced  to  go  and  build  the  facili- 
ties to  irrigate  those  lands  if  they  didn't  have  it 
at  present  when  the  land  was  sold. 

Q.  But  it  was  the  purpose  of  the  District  to 
have  those  additional  acres  susceptible  to  irrigation 
in  the  District  colonized  and  developed? 

A.    Yes. 

Q.  And  if  all  the  land  that  was  available  there 
for  use  as  irrigated  land  was  sold,  instead  of  1200 
acres  the  District  would  have  been  called  upon  to 
deliver  water  to  approximately  7500  or  8000  acres, 
wouldn't  it?  A.     Yes. 

Q.  Now,  and  at  the  time  that  the  government 
took  over  the  project  there  that  scheme  of  coloni- 
zation was  going  forward,  wasn't  it? 

A.  Not  at  the  time,  not  right  at  the  time  of  the 
government,  because  really  the  purpose  of  that  con- 
tract was  not  active  at  that  time. 

Q.  Well,  then,  at  what  time,  and  why  not  at 
that  time?  [374] 
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A.  Well,  ill  the  way  that  we  got  that  agency 
for  colonization  it  was  during  the  W.  P.  A. 

Q.  Yes. 
•A.  And  at  that  time,  well,  we  tried  to  get  a  loan 
to  rehabilitate,  to  put  in  canals,  pipe  lines,  to  irri- 
gate all  the  land  that  there  was  irrigable  in  the 
'District,  and  one  of  the  provisions  that  the  of^ce 
there,  that  Department,  they  wanted,  they  thought 
jWe  should  haYC  an  agency  for  that  purpose,  so  we 
.hired  the  Priest  Rapids  Development  Company  for 
that  :purpose  at  that  time,  because  that  thing  failed, 
rbecause  before  we  had  all  the  arrangements  made, 
well,  there  didn't  was  any  more  money  appropri- 
ated for  ;  th^t  purpose,  so  the  thing  failed,  and 
really,  that  contract  with  that  agency  for  coloniza- 
tion, why,  ^  we  just  figured  it  was  at  an  end,  but 
we  never  cancelled,  and  let  it  go  to  sell  land  if 
.they  want  to. 

,;.  Q. :  As  ^  matter  of  fact,  right  up  to  the  time  the 
goye.rnment  took  over  the  Priest  Rapids  District, 
th^ ,  Priest  Rapids  Development  Company  was  sell- 
ing land  in  there  wasn't  they?  A.  Yes. 
.  Q. .  And  there  would  have  been  a  large  amount, 
several  hundred  acres,  five  or  six  hundred  acres  of 
land,  that  would  have  been  sold  and  colonized  im- 
mediately if  the  government  hadn't  ponie  in  there, 
isn't  that  true?  [375]            A.     Yes. 

Q.  They  had  that  block  of  land  all  dealt  with 
were  prepared  to  turn  it  over  to  the  new  purchasers 
at  the  time  that  the  government  came  in  there? 

A.    Yes. 
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Q.  Now,  Mr.  Salvini,  I  wish  you  would  step 
down  here  to  the  blackboard  or  easel  for  a  minute. 
I  am  not  sure  that  I  am  just  straight  on  this  trans- 
mission line  deal.  What  does  this  broken  line  here 
represent,  the  line  with  the  little  X  bars  aei'oss  it"? 

A.     That  is  the  transmission  line. 

Q.  That  is  the  transmission  line.  Now,  that 
black  at  the  extreme  left  hand  side  of  the  area,  or 
the  west  portion  of  the  area,  shown  on  the  De- 
fendant's Exhibit  1,  at  the  Priest  Rapids  power 
plant  and  on  above 

A.     At  the  power  house. 

Q.  Well,  what  is  this  area  shown  on  above  the 
power  house? 

A.  That  is  a  part  of  the  canal  that  comes  down 
to  the  power  house. 

Q.     Is  that  a  transmission  line  there? 

A.  No,  the  transmission  line  starts  at  the  power 
house. 

Q.     Starts  at  this  point?  A    Yes. 

Q.  There  isn't  any  transmission  line,  then,  run- 
ning on  up  from  below  the  power  house  on  to  the 
west?  [376]  A.     No. 

Q.  So  as  to  that  part,  that  does  not  represent  a 
transmission  line? 

A.  Not  above  the  power  house.  The  transmis- 
sion line  started  right  to  the  power  house. 

Q.  Yes.  Could  that  be  that  showing  there  by  the 
i-ailroad  ? 

A.  Well,  the  railroad  is  coming  along,  some 
places  it  is  Just  about  })arallel  to  the  transmission 
line. 
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Q.  Yes.  Now,  the  power  line  runs  from  the 
power  house  down  the  river  to  Coyote  Junction  at 
this  point,  is  that  right?  That  is.  the  66,000  volt 
line  ?  A.    Yes. 

Q.     Now,  does  it  extend  beyond  that  point? 

A.     Not  ours;  ours  stops  right  there. 

Q.  Yes.  Is  there  an  extension  of  that  power 
line  from  that  point  on  to  the  White  Bluffs — Han- 
ford  area? 

A.  The  Pacific  Power  has  got  that  power  line 
that  goes  down  from  there. 

Q.  Yes.  Now,  as  to  the  power  which  is  delivered 
to  the  Pacific  Power  and  Light  Company,  other 
than  that  which  is  delivered  to  the  Beverly  line 
here  at  the  power  house,  is  that  power  sent  down 
this  line  to  this  point  and  there  turned  over  to  the 
Pacific  Power  and  Light  Company?  A.    Yes. 

The  Court:  "This  point,"  Mr.  Ramsey,  you  had 
[377]  better  indicate  that  for  the  record. 

Mr.  Ramsey:     Coyote  Junction. 

The  Court:     All  right. 

Cross-Examination 
(Continued) 

Q.  The  District  owns  the  power  line  from  the 
power  house  to  the  junction  here?  A.     Yes. 

Q.     It  also  o^ns  a  stub  line  down  to  the  pumping     j 
plant?  A.     To  the  pumping  plant. 

Q.  Now,  getting  back  to  the  power  canal,  Mr. 
Salvini,  I  believe  you  stated  that  that  was  a  natural 
channel,  that  power  canal? 

A.     One  opening  is. 
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Q.     One  which? 

A.  One  opening  it  is,  or  at  least  that  is  what 
I  was  told  all  the  time,  and  you  could  see  it  up 
there. 

Q.  Well,  you  cut  another  channel,  the  District 
had  another  channel  cut  from  the  river  to  the  canal, 
up  at  the  intake?  A.     Yes. 

Q.  Now,  aside  from  that  new  cut  channel  there, 
is  the  rest  of  the  canal  a  natural  channel? 

A.  Except  the  part  down  by  the  power  plant, 
you  can  see  where  they  cut  it,  but  the  rest  of  the 
place,  down  to  the  spillway,  well,  it's  a  natural 
channel.  [378] 

Q.  Natural  channel.  Speaking  of  that  spillway, 
that  consists  of  nothing  more  than  a  concrete  wall 
along  there? 

A.  Well,  there's  a  concrete  well,  then  we  had 
a  place  up  there  about  100  feet  wide,  that  is,  we  can 
regulate  the  water;  whenever  is  not  enough  water 
to  go  down,  why,  we  can  set  the  plank  up  there, 
four-inch  plank  in  the  slot  in  the  cement,  every 
twenty  feet  there's  places  to  set  it  in,  and  we  can 
regulate  to  get  more  water  down  to  the  plant  if  we 
want  it. 

Q.  As  a  matter  of  fact,  if  that  wall  wasn't  in 
there,  your  water  would  escape  over  that  natural 
outlet  there  at  a  much  lower  level  than  it  does 
down  there? 

A.  No,  even  if  it  wasn't  there  the  water,  until 
it  gets  up  to  such  a  level,  will  never  get  out  of  there. 
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Q.  That's  true,  but  this  is  a  natural  low  place 
in  the  wall  between  the  river  and  the  power  canal, 
isn't  it? 

A.     I  was  told  that  place  was  made  for  that  pur- 

]30se. 

Q.     Well,  that's  not  answering  my  question. 

A.  It's  lower  now,  because  naturally  we  use  it 
for  a  spillway,  but  it's  not  lower  than  the  canal. 

Q.    You  did  not  cut  a  spillway,  did  you? 

A.     No. 

Q.  Instead  of  cutting  a  spillway,  they  put  in  a 
concrete  wall  there? 

A.     The  District  put  in  a  concrete  wall.  [379] 

Q.  I  understand  that  perfectly,  but  the  effect 
of  that  wall  is  to  retain  the  water  in  the  power 
canal,  isn't  it?  In  other  words,  if  the  wall  wasn't 
there,  the  water  as  it  raised  in  that  power  canal 
would  escape  at  a  much  lower  level  than  it  does 
with  the  wall  in  there? 

A.     No,  I  don't  think  it  is  for  that  purpose  that 
wall  is  there ;  it  is  just  because  it  is  gravel  there ;  if 
we  didn't  build  up  that  wall,  when  the  water  was 
up  high  escaping  there  it  would  destroy  more  bank. 
Q.     As  a  matter  of  fact,  that  wall  was  put  in 
to  retain  the  water  in  the  channel,  rather  than  let 
the  water  escape  over  any  spillway,  wasn't  it? 
A.     Well,  that's  one  of  the  purposes,  too. 
Q.     Yes.    Now,  Mr.  Salvini,  you  placed  a  value 
of  $40.00  an  acre  on  this  land  belonging  to  the  Dis- 
trict up  there  at  the  power  site ;  that  is,  as  to  about 
eighty  acres  of  it?  A.     Ilh  huh. 
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Q.  In  your  opinion,  that  represents  the  fair  mar- 
ket vahie  of  that  ])arti('ular  ei,<2:hty  acres? 

A.     Yes. 

Q.  Isn't  it  a  fact,  Mr.  Salvini,  that  down  in  the 
Priest  Rai)ids  Irric^ation  District  itself,  that  all 
of  these  thousands  of  acres  of  undeveloped  land 
lying  below  the  ditch  and  susceptible  of  irrigation 
could  be  bought  for  $10.00  an  acre?  [380] 

A.     I  don't  know  about  that. 

Q.     Well,  I  think  you  do,  Mr.  Salvini. 

A.     Not  all  could  be  bought  for  $10.00  an  acre. 

Q.  Well,  I  didn't  say  all.  I'm  speaking  now  of 
the  undeveloped,  uncleared,  unlevelled  land  down 
there  in  the  Priest  Rai)ids  Irrigation  District. 

A.     Yes. 

Q.  Below  the  level  of  the  ditch,  which  you  had 
under  option  to  the  Priest  Rapids  Development 
Company,  and  that  was  for  sale;  that  could  be 
bought  for  $10.00  an  acre,  couldn't  it? 

A.    Yes. 

Q.  Thousands  of  acres;  is  it  your  opinion  that 
these  eighty  acres  located  up  there  up  that  canyon, 
in  that  isolated  spot,  was  worth  four  times  what 
the  land  was  down  between  or  near  White  Bluffs 
and  Hanford,  under  the  District? 

A.  Well,  it  could  be  sold  for  that  price  any  time, 
that  land  up  there. 

Q.  Do  you  think  that  the  purchajser  of  ])T'os])ec- 
tive  irrigated  land  would  prefer  to  have  a  piece  of 
land  up  there  in  that  isolated  sj)ot,  rather  than 
down  in  the  District? 
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A.  AVell,  we  refused  to  sell  part  of  that  land 
u|)  there. 

Q.     Oh,  yes? 

A.  Because  we  don't  want  to  sell  it.  If  we  sell 
it,  then  probahly  it  might  hurt  us  sometime  in  the 
future  when  we  [381]  want  to  work  on  the  canal. 

Q.  Yes,  but  that  still  isn't  answering  my  ques- 
tion. Do  you  think  a  man  interested  in  acquiring 
an  irrigated  ranch  would  be  willing  to  pay  more 
for  undeveloped  land  up  in  that  area,  in  that  iso- 
lated spot,  in  that  canyon,  than  pay  $10.00  an  acre, 
or  one-fourth  as  much,  for  the  irrigated  land  down 
in  the  Priest  Rapids  Irrigation  District  close  to  the 
two  towns'? 

A.  All  the  good  land  would  be  bought,  no  mat- 
ter what  it  is.  You  tind  isolated  spots  worse  than 
this,  you  find  people  interested  in  it,  and  if  that's 
a  good  place,  it  is  just  as  good  as  in  the  valley,  and 
it  is  worth  that  much. 

Q.  Is  it  your  contention  that  the  lands  down  in 
the  District  weren't  good  land? 

A.  There  w^as  a  lot  of  good  land,  and  a  lot  of 
bad  land. 

Q.  Yes,  of  course.  Now,  let's  get  back  to  my 
original  question,  and  have  an  answer  to  it.  Is  it 
your  contention  that  the  prospective  buyer  of  an 
irrigated  tract  of  land  would  be  willing  to  pay  four 
times  as  much  for  an  acreage  up  that  canyon,  fifteen 
or  twenty  miles  from  any  tow^n,  in  that  isolated  spot, 
as  he  would  be  willing  to  pay  for  good  land  that 
could  be  irrigated  under  the  Priest  Rapids  Irriga- 
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tioii  District  in  close  ])i'oximity  to  tlie  two  towns'? 

A.  Well,  I  still  think  that  location  n])  there,  the 
way  the  [1^82]  land  was  situated,  he  would  pay  that 
price  for  that  land. 

Q.  Yon  think  a  prospective  buyer  would  be  will- 
ino-  to  pay  four  times  as  much? 

A.  Well,  if  you  get  the  same  kind  of  land  down 
below,  you  couldn't  get  them  at  that  price. 

Q.  Well,  you  had  seven  or  eight  thousand  acres 
for  sale.    Wasn  't  there  any  good  land  in  that  ? 

A.  You  never  find  eighty  acres  as  solid  as  that, 
just  as  even,  land  like  it  is  up  there. 

Q.  Well,  you  could  block  up  any  amount  of 
acreage  down  there  in  the  Priest  Rapids  Irrigation 
District,   couldn't  you,   if  you  wanted  to   buy   it? 

A.  Well,  you  could  buy  lots  of  acres,  yes,  but 
not  as  good  as  that  one  at  that  price. 

Q.  Now,  Mr.  Salvini,  prior  to  1942  did  the  Priest 
Rapids  Irrigation  District  operate  their  power  plant 
during  the  winter  months? 

A.  Before  we  made  that,  do  that  work  up  there 
in  the  canal,  some  winter,  well,  we  shut  down  one 
generator,  just  run  one. 

Q.  That  doesn't  answer  my  question.  Prior  to 
1942  did  the  Priest  Rapids  Irrigation  District  oper- 
ate the  power  plant  during  the  winter  months? 

A.  Well,  there  was  some  winters  during  the  con- 
struction at  Coulee  Dam  when  they  were  lowering 
and  levelling  the  [383]  water,  that  probalily  we 
shut  down  for  a  short  period,  but  we  shut  down 
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practically  every  spring  for  a  month  or  so,  during 
the  winter,  to  make  the  repairs  that  are  needed 
every  year. 

Q.  Well,  please,  Mr.  Salvini,  can  I  have  an 
answer  to  my  question? 

A.     Well,  yes,  we  shut  it  down  for  that. 

Q.  Prior  to  1942  did  the  Priest  Rapids  Irriga- 
tions District  operate  during  the  winter  months  the 
Priest  Eapids  Power  Plant?  Now,  did  they,  or  did 
they  not?  A.     Some  years  we  did  not. 

Q.     How  many  years'? 

A.  But  I  don't  know,  unless  I  look  at  the  rec- 
ords, just  when  we  did. 

Q.  Now,  the  District  at  various  times  had  some 
trouble  with  that  power  canal  up  there,  didn't  they? 

A.     Have  trouble? 

Q.  Well,  high  water  took  out  your  wing  dam  on 
one  occasion,  didn't  it? 

A.  Not  during  our  time,  not  during  our  opera- 
tion.   That  happens  a  long  time  ago. 

Q.  Yes.  The  old  channel  into  the  canal  silted 
up,  did  it  not,  so  that  you  had  to  cut  a  new^  channel, 
entrance  channel? 

A.  I  don't  think  it  was  for  that  purpose  that  we 
cut  the  [384]  new  channel. 

Q.  Well,  didn't  the  old  chamiel  silt  up  until  you 
got  very  little  water  through  it  ? 

A.  Well,  I  was  told  by  Marvin  Chase  that  in 
1928  or  1930  or  1931,  Marvin  Chase  used  to  be  a 
receiver  for  the  canal,  and  he  went  in  and  worked 
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and  cleaned  it  out,  and  after  that  we  never  was 

bothered  with  sand  any  more  at  the  head  of  the 

canal. 

Q.     Why  did  you  cut  the  new  channel? 

A.  Well,  that  was  the  suggestion  that  our  en- 
gineer give  us  at  the  time  that  we  had  to  shut  it 
down  to  put  in  the  new  generator;  he  says  ''Now, 
you  got  the  time,  you  could  cut  the  new  opening  up 
here  and  you  would  get  a  little  lower  elevation."  I 
think  that's  the  reason,  probably,  and  you  would 
get  more  even  water  from  that. 

Q.  Now,  as  to  the  water  charge  on  the  acreage 
down  in  the  Priest  Rapids  Irrigation  District,  I 
believe  you  stated  that  your  charge  was  $6.00  per 
acre  in  addition  to  the  60  cents  or  90  cents  of  bond, 
int'jrest  and  retirement  fund?  A.     Yes. 

Q.  In  1943  there  was  an  assessment  made  of 
$10.00  per  acre,  wasn't  there? 

A.  Yes,  if  we  would  operating,  well,  we  would 
add  $10.00  an  acre  in  1943  [385] 

Q.  In  1943  you  had  a  total  bonded  indebtedness 
of  $165,000?  A.     Yes. 

Q.     What  was  your  warrant  indebtedness? 

A.  About  $12,000.00,  maybe,  around  eleven  or 
twelve  thousand. 

Q.  Well,  now,  as  a  matter  of  fact  wasn't  your 
total  warrant  and  bonded  indebtedness  $185,000.00? 

A.     In  1943? 

Q.     Yes. 

A.  Well,  now,  I  knew  that  when  we  settled  with 
the  government  we  had  $1()5,000  more  to  redeem, 
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and  naturally  every  year  why  we  were  buying  back 
bonds,  and  we  had  the  money  for  it.  Maybe  there 
was.  If  there  was  that  much,  well,  of  course  we 
had  the  money  to  pay  it,  and  we  used  it. 

Q.  The  total  indebtedness  of  the  District  was 
$185,000.00,  wasn't  it,  that  is,  warrant  and  bond? 

A.     Yeh,  yeh,  that's  right. 

Mr.  Ramsey:  I  think  that's  all. 

The  Court :  Any  further  questions  of  this  witness  ? 

Mr.  Powell :  No,  your  Honor. 

The  Court:  That's  all,  Mr.  Salvini. 

(Whereupon,   there  being  no   further  ques- 
tions, the  witness  was  excused.) 

HUGH  B.  TINLING 

Called  as  a  witness  on  behalf  of  the  Defendant, 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Powell : 

Q.     State  your  name,  please. 

A.     Hugh  B.  Tinlmg. 

Q.     Where  is  your  home? 

A.     Spokane,  Washington. 

Q.     In  what  business  are  your  engaged? 

A.     Electrical  Engineering  and  construction. 

Q.     Do  you  have  a  firm  there? 

A.  Yes,  I  am  a  partner  in  the  firm  of  Tinling 
and  Powell,  and  I  am  general  manager  of  the  firm 
of  Wayne-Burnaby,  Inc. 

Q.     Wayne-Burnaby,  Inc.? 

A.     That's  correct. 
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Q.     Is  their  office  ill  Spokane  too?  A.     Yes. 

Q.     Where  is  the  })lant  of  Tinling  and  PowelH 

A.  Located  at  East  706  Sprague  Avenue,  in  Spo- 
kane. 

Q.  In  what  kind  of  business  is  your  firm  en- 
gaged ? 

A.  Engaged  in  electrical  engineering  and  elec- 
trical construction. 

Q.  Have  you  taken  any  college  work  in  engineer- 
ing, Mr.  Tinling?  [387] 

A.  Yes,  I  graduated  from  the  Washington  State 
College  in  1928. 

Q.    And  what  degree? 

A.  Bachelor  of  Science  in  Electrical  Engineer- 
ing. 

Q.  How  long  have  you  been  working  in  or  with 
any  engineering  work?  A.     Since  1928. 

Q.     And  was  your  father  an  engineer  ? 

A.  Yes,  my  father  was  an  engineer  engaged  in 
the  same  business  prior  to  that  time;  in  fact,  since 
1909. 

Q.     Did  you  work  with  him?  A.     Yes,  sir. 

Q.  What  kind  of  business  was  that  that  you 
worked  in? 

A.  That  was  electrical  construction,  engineering, 
estimating,  maintenance,  and  repair. 

Q.  Do  you  represent  any  wholesalers  of  electii- 
cal  or  generating  equipment? 

A.  Yes,  we're  factory  agents  for  the  Electric  Ma- 
chinery Manufactuiing  (^omi)any  of  Miimea])olis, 
who  manufacture  generators  and  switch  boards,  mo- 
tors, control  equipment. 
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Q.  Have  you  ever  designed  electrical  equipment 
for  any  power  i)lants,  Mr.  Tinling  ? 

A.  No,  I  have  not  designed  electrical  equipment. 
I  have  designed  power  plants  involving  the  use  of 
electrical  equipment.  The  design  of  the  electrical 
equipment  itself  [388]  is  usually  done  by  the  manu- 
facturer of  the  equipment. 

Q.     And  what  plant  did  you  work  on  ? 

A.  I  designed  and  sold  equipment  and  had 
charge  of  the  installation  of  a  hydro-electric  plant 
for  the  Pend  Oreille  Mines  and  Metals  Company, 
and  had  charge  of  the  design  and  construction  of 
another  plant  for  the  village  of  Bonners  Ferry, 
Idaho,  and  have  done  similar  work  for  the  town  of 
Troy,  Montana. 

Q.  And  about  what  is  the  size  of  the  Pend 
Oreille  Mines  and  Metals  Company  plant? 

A.  The  Pend  Oreille  Mines  and  Metals  Company 
plant  is  designed  for  an  ultimate  capacity  of  six 
thousand  horsepower,  approximately  forty  five  hun- 
dred KWA  generator  capacity  in  two  units,  and  one 
unit  of  twenty  two  hundred  and  fifty  KYA  was  in- 
stalled at  the  time  the  plant  was  built ;  left  space  for 
a  second  unit. 

Q.  How  do  you  transfer  or  convert  KVA  to 
KW,  Mr.  Tinling? 

A.  Well,  your  converting  your  KVA  to  KW  is 
a  little  difficult  to  explain  to  the  layman.  In  alter- 
nating current  machinery  a  certain  amount  of  power 
is  required,  a  certain  amount  of  current  is  required 
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to  produce  mechanical  power,  and  a  certain  amount 
of  current  is  required  to  magnetize  the  iron  in  the 
motors,  and  the  percentage  the  mechanical  current 
l)ears  to  the  total  is  expressed  in  a  ^lercentage  which 
nominally  is  called  power  factor,  and  [389]  tliis  KAV 
is  the  mechanical  portion  of  it,  and  the  KVA  is  the 
total  of  the  mechanical  plus  the  magnetizing  cur- 
rent. 

Q.  And  how  does  this  2250  KVA  plant  at  the 
Pend  Oreille  Mines  and  Metals  compare  with  the 
Priest  Rapids  plant? 

A.  Well,  the  individual  generators  are  about 
fifty  per  cent  larger;  however,  they  are  about  the 
same  speed,  they  are  the  same  voltage,  and  the 
plant  operates  at  approximately  the  same  head. 

Q.  So  in  that  respect  the  plants  are  very  similar, 
are  they?  A.     That's  right. 

Q.     When  was  that  plant  built? 

A.     That  plant  was  built  in  1938. 

Q.     Is  it  now  in  operation  ?  A.     Yes,  sir. 

Q.  And  have  you  had  any  other  experience  in  in- 
stalling electrical  equipment,  Mr.  Tinling? 

A.  Yes,  we've  installed  considerable  amounts  of 
electrical  machinery  in  industrial  plants  and  sub- 
stations, and,  oh,  diesel  electric  plants,  some  steam 
work;  the  Wayne-Burnaby,  Inc.,  of  which  I  was 
general  manager,  installed  some  200,000  horsepower 
of  equipment  in  what  is  known  as  the  Aluminum 
Rolling  Mill,  Trentwood,  Washington,  about  fifteen 
miles  east  of  Spokane. 
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Q.  How  much  did  that  involve;  that  is,  how 
much  equipment?   [390]  A.     In  horsepower? 

Q.     No,  in  dollars'? 

A.  Well,  the  total  installation  ran  around  eight 
million  dollars. 

Q.     Eight  million  dollars'?  A.     Yes,  sir. 

Q.  Did  that  include  transformers,  wiring,  mo- 
tors, and  generating  equipment '? 

A.  That  includes  motors,  generator  sets,  trans- 
formers, sub-stations,  power  lines,  switch  boards, 
lighting;  everything  required  to  make  a  complete 
rolling  mill  job. 

Q.  Have  you  ever  installed  or  built  or  taken  con- 
tracts to  build  a  transmission  line? 

A.    Yes,  sir. 

Q.  Could  you  tell  us  some  of  the  jobs  that  you 
had  in  that  respect? 

A.  We  took  contracts  in  1937,  up  through  1940, 
for  approximately  six  hundred  miles  of  transmis- 
sion lines,  the  bulk  of  that  being  for  the  Rural  Elec- 
trification Administration  cooperatives;  one  job  near 
Great  Falls,  Montana,  for  one  hundred  miles,  and 
I  think  we  built  about  one  hundred  twenty-five  miles 
south  of  Missoula,  Montana,  for  the  Ravalli  County 
Electric  Cooperatives. 

Q.     That's  R-a-v-a-1-l-i? 

A.  That's  right;  and  we  built  about  three  hun- 
dred and  twenty  [391]  five  or  three  hundred  and 
fifty  miles  in  the  vicinity  of  Lewiston,  Idaho,  for 
the  Clearwater  Valley  Light  and  Power,  and  we 
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built  a  distribution  system  for  the  Army  Engineers 
at  Cam])  Adair,  Oregon,  a  contract  for  about  four 
lumdred  thousand  doHars. 

Q.  And  did  you  make  some  installations  in  Oka- 
nogan and  Grant  County? 

A.  Yes,  we've  built  lines  and  substations  for  the 
Public  Utility  District  Number  1  in  Grant  County, 
and  Public  Utility  District  Number  1  in  Okanogan 
County,  and  also  for  the  Washington  Water  Power 
Company  in  both  of  these  counties. 

Q.     A¥hat  firm  did  the  work? 

A.     Tinling  and  Powell. 

Q.  Have  you  ever  made  inventories  in  rate  cases, 
Mr.  Tinling?  A.     Yes. 

Q.    Where? 

A.  We  just  completed  a  study  for  the  Bunker 
Hill  and  Sullivan  Mining  and  Concentrating  Com- 
])any  at  Kellogg,  Idaho,  who  own  the  electric  disti'i- 
))ution  system  at  that  point.  We  have  also  made 
appraisals  of  industrial  plants,  and  an  ap])raisal  of 
the  utility  company  lines  in  the  Grant  County  area 
for  the  Washington  Water  Power  Company,  and 
have  done  some  appraisal  work  for  various  R.E.A. 
cooperatives.  [392] 

Q.  Did  you  go  over  the  Priest  Rapids  Irriga- 
tion District  properties  in  1943? 

A.    Yes,  sir,  I  went  through  all  of  it. 

(Short  Recess) 
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(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

The  Court:  Do  you  wish  to  make  this  offer  of 
proof  now,  Mr.  Powell? 

Mr.  Powell:  Yes,  your  Honor. 

The  Court:  You  have  had  a  copy  of  this,  have 
you,  Mr.  Ramsey,  to  give  you  an  opportunity  to 
read  it  over? 

Mr.  Ramsey:  Yes,  your  Honor. 

The  Court:  It  may  be  understood,  then,  that  the 
offer  of  proof  is  in  accordance  with  the  typed  sheet 
that  has  just  been  handed  to  the  reporter. 

OFFER  OF  PROOF 

The  defendant,  Priest  Rapids  Irrigation  District, 
offers  to  prove  that  it  had  under  discussion  and  con- 
sideration three  possible  sales  of  the  power  plant. 

A.  In  the  Spring  of  1939,  a  delegation  from  the 
City  of  EUensburg  visited  the  Priest  Rapids  Irriga- 
tion District  Directors  and  the  EUensburg  delega- 
tion met  with  [393]  J.  D.  Ross  at  Coulee  Dam.  The 
negotiations,  however,  did  not  result  in  any  sale. 

B.  In  the  Spring  of  1942,  the  Bonneville  Ad- 
ministration, through  Mr.  Arrowsmith,  discussed 
the  purchase  of  the  District  power  plant.  There- 
after, Mr.  C.  Marc  Miller,  a  real  estate  salesman  of 
White  Bluffs,  went  to  Portland  and  discussed  the 
sale  and  returned  and  asked  for  a  contract  for  the 
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sale  of  the  plant  allowing  him  a  commission.  The 
nee^otiations,  however,  did  not  result  in  any  sale. 

C.  In  January  of  1943,  the  Pacific  Power  & 
Light  Company  representatives  met  with  the  Dis- 
ti'ict  Directors  at  the  substation  of  the  Power  Com- 
pany at  Hanford  and  discussed  the  purchase  of  the 
plant.  The  District  Directors  were  requested  to 
state  their  proposition  of  sale,  which  they  did,  and 
the  Power  Com])any  representatives  advised  the  Di- 
rectors that  they  would  confer.  Before  anything 
further  was  heard  from  them,  the  condemnation  ac- 
tion was  started. 

Mr.  Ramsey :  The  government  objects  to  the  offer 
of  proof  upon  the  groimds  and  for  the  reason  that 
value  cannot  be  established  by  the  showing  of  nego- 
tiations for  sale  not  consummated,  and  for  the  fur- 
ther reason  that  the  District  was  without  legal 
authority  to  dispose  of  the  power  plant  of  the  Dis- 
trict. In  the  case  of  Adamson  [394]  vs.  Black  Rock 
Power  and  Irrigation  Company,  decided  by  the 
Ninth  Circuit  Court  of  Appeals,  and  found  in  297 
Federal  Reporter  at  Page  905,  this  very  question 
was  presented,  that  is,  the  question  of  whether  the 
power  plant  could  be  sold,  relieved  of  its  duty  and 
obligations  to  the  lands  now  included  in  the  Priest 
Rapids  Irrigation  District  and  sold  by  the  Hanford 
Power  and  Irrigation  Company.  The  Federal 
Court  in  that  case  defined  the  question  to  be  passed 
upon  in  the  following  language: 

''The  chief  question  is  whether,  by  the  trust 
deed  or  their  deeds  of  purchase,  appellants  ac- 
quired any  variety  of  right,  title,  interest  or 
claim  in,  to,  or  upon  the  instrumentalities." 
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and  the  Court  went  on  to  comment  upon  the  evi- 
dence in  the  case,  noting  that  the  Hanford  Power 
and  Irrigation  Company,  in  order  to  sell  land 
within  the  District,  issued  pamphlets  advertising 
the  land  for  sale,  including  a  perpetual  water  sup- 
ply, and  made  reference  thereto,  and  included  in  the 
pamphlets  photos  of  the  power  plant  and  canal  and 
referred  to  the  function  of  the  plant  to  supply  water 
to  the  irrigation  system.  The  court  further  noted 
that  the  deeds  from  the  Hanford  Power  and  Irriga- 
tion Company  to  the  individuals  provided  that  the 
water  rights  were  not  personal  property,  but  were 
appurtenant  to  the  lands.  The  court  then  concluded : 

"As  we  view  this  instrument  in  the  light  of 
the  circumstances  of  its  execution  and  there- 
after, the  statements,  reservations,  stipulations, 
and  contract  therein  constitute  [395]  a  declara- 
tion by  the  Hanford  Company  that  it  holds 
these  instrumentalities  in  trust  to  the  extent 
necessary  for  the  purpose  of  water  supply  to 
prospective  vendees  of  its  lands,  and  that  the 
vendees  in  the  vendor  settlor  of  the  trust  may 
repose  confidence  it  forever  will  apply  said  in- 
strumentalities to  their  use  and  benefit." 

The  Court:  Just  a  minute,  Mr.  Ramsey.  Have 
you  concluded  making  your  objection  to  the  offer  of 
proof  here? 

Mr.  Ramsey:  Not  entirely,  your  Honor. 

The  Court:  It  seems  to  me  that  this  is  argument 
in  support  of  your  objection.  I  would  prefer  that 
you  make  objections  to  offers  of  proof,  and  then 
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separate  your  ai'gument.  I  may  not  care  to  lioar 
your  argimieiit.  If  I  am  alreach^  witli  you  tliere  is 
110  use  ill  taking  tlie  court's  time  in  putting  in  this 
argument. 

Mr.  Ramsey:  The  principal  objection  to  the  offei", 
tlien,  is  predicated  upon  the  fact  that  the  power 
jilant  of  the  Priest  Rapids  Irrigation  District  lias 
imposed  upon  it  a  trust  or  obligation  in  perpetuity 
to  supply  power  for  use  for  pumping  ])urposes,  to 
irrigate  all  of  those  lands  sold  by  the  Hanford 
Power  and  Irrigation  Company  under  its  contracts 
to  the  settlers,  and  there  is  im]iosed  further  an  obli- 
gation upon  the  power  plant  to  sup^^ly  water  for  the 
use  of  the  holders  of  lands,  the  owners  of  lands 
within  the  Priest  Rapids  Irrigation  District  other 
than  those  which  hold  by  deed  from  their  grantors, 
from  the  [396]  Hanford  Power  and  Irrigation  Com- 
pany, and  that  this  trust  or  obligation  imposed  upon 
the  power  plant  is  such  that  the  District  could  not 
legally  offer  for  sale  or  sell  the  power  plant,  free 
and  clear  of  that  trust  imposed  upon  it  by  law. 

The  Court:  Do  you  wish  to  be  heard  in  support 
of  your  offer,  Mr.  Powell? 

Mr.  Cheadle:  If  the  Court  please,  the  reasons 
given  for  the  objection  made  by  the  government  to 
this  offer  of  iiroof  are  based  principally  upon  the 
Black  Canyon  case,  which  involved  one  of  the  prede- 
cessors in  interest  of  the  Irrigation  District,  and  we 
submit  that  there  are  substantial  differences  be- 
tween a  private  company  which  owned  this  plant 
and  at  first  owned  the  lands  and  then  sold  them. 
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considerable  difference  between  the  legal  character- 
istics of  that  entity  and  the  legal  characteristics  of 
an  Irrigation  District.    We  fully  realize  that   an 
Irrigation  District  has  the  obligation  to  administer 
its  works  and  retain  control  of  them,  to  supply  the 
lands  within  the  District  with  water,  but  we  re- 
spectfully submit  that  the  statutes  of  the  State  of 
Washington  and  the  decisions  of  the  Washington 
Supreme  Court  fully  recognize  that  an  Irrigation 
District  may  sell  its  surj)lus  property,  namely,  proj)- 
erty  that  is  not  required  to  supply  the  lands  within 
the  District  with  water,  and  we  submit  that  if  these 
negotiations  had  developed  to  the  point  of  sale,  and 
if  the   District  had   found  a   substitute  source  of 
pump  power  which  it  could  have  purchased,  from 
Pacific  Power  and  Light  Company  or  perhaps  from 
Bonneville,  then  it  would  have  been  in  a  position  in 
which  it  could  have  sold,  merely  by  action  of  the 
Board   of  Directors,   upon  posting  of  notice,   the 
power  plant,  and  certainly  and  in  any  event  could 
have  sold  the  power  plant  following  a  District  elec- 
tion at  which  the  question  were  put  to  the  land 
owners    in    the    District.      Consequently,    on    that 
ground,  and  as  I  understood  argument  it  was  the 
only  ground  submitted  for  the  objection,  w^e  submit 
that  the  law  is  to  the  contrary. 

The  Court :  Well,  I  think  there  was  another  phase 
of  the  objection  here,  that  if  it  is  offered  for  the 
purpose  of  showing  the  value  of  the  plant,  that  it 
isn't  competent  because  it  is  too  speculative,  but 
as  I  understand  it,  it  is  offered  for  the  purpose  of 
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sliowing-  that  since  t]ie  District  might  have  sold  the 
power  plant  separately,  that  the  power  ])lant  should 
not  be  considered  as  a  part  of  what  we  have  termed 
the  irrigation  assets  or  property  of  the  District. 

Mr.  Cheadle :  That  is  correct,  your  Honor. 

The  Court:  The  objection  will  be  sustained.  The 
Court  takes  the  view  that  regardless  of  whether  or 
not  [398]  the  District  had  the  legal  right  to  sell, 
that  it  would  be  too  speculative  to  go  into  the  ques- 
tion of  whether  or  not  the  sale  might  have  been 
made,  and  it  might  have  been  separated,  and  that 
power  at  a  certain  lower  cost  might  have  been  pi'o- 
cnred,  or  at  some  other  cost,  from  some  other 
source.  I  think  we  should  regard  this  situation  as 
it  existed  at  the  time  of  the  taking  by  the  govern- 
ment, and  at  that  time  the  power  plant  was  an  in- 
tegral i)art  of  the  irrigation  system,  and  was  de- 
voted to  irrigation  purposes  to  the  extent,  of  the 
power  used  for  pumping  water  for  irrigation, .  and 
on  that  basis  the  objection  will  be  sustained.  Ex- 
ception is  allowed  to  the  Defendants.  Call  in  the 
Jury. 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 
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HUGH  B.  TINLING 
a  witness  called  on  behalf  of  the  defendant,  re- 
sumed the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 

By  Mr.  Powell: 

Q.  Mr  Tinling,  have  you  had  experience  with 
the  repair  work  on  electrical  equipment  also"? 

A.  Yes.  The  firm  of  Tinling  and  Powell  operate 
electric  repair  and  service  facilities  in  Spokane  for 
re-winding,  repair  of  motors  and  generators,  trans- 
formers, and  for  [399]  electrical  testing  of  insu- 
lation. 

Q.  Did  you  have  any  government  or  Navy  con- 
tracts for  such  repairs  during  the  War? 

A.  Yes,  we  were  prime  contractor  with  the  Navy 
Department  for  re-wiring  and  overhauling  of  bat- 
tle-damaged electrical  equipment  from  Pearl 
Harbor. 

Q.     That  is  equipment  on  the  battleships'? 

A.  That's  right,  electric  motors  and  control 
equipment. 

Q.  Did  you  inspect  the  electrical  equipment  of 
the  Priest  Rapids  Irrigation  District  in  1943? 

A.     Yes,  sir. 

Q.  Who  was  with  you  when  you  made  the  in- 
spection ? 

A.  Mr.  Hall  was  with  me  part  of  the  time.  Cer- 
tain portions  of  it  Mr.  Hall  and  I  were  together, 
and  other  portions  I  made  the  inspection  alone. 

Q.    How  long  were  you  there  ? 
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A.  I  think — this  is  several  years  ago;  I  believe 
it  took  about  three  days  to  inspect  and  inventory 
the  equipment. 

Q.  And  have  you  since  that  time,  or  did  you  at 
that  time,  or  subsequently,  get  the  value  of  the 
property  that  you  insiDected? 

A.  Yes,  in  I  believe  in  April,  1943,  I  prepared 
estimates  of  the  values  of  the  power  plant  and  the 
transmission  lines  and  the  substations  and  the  tur- 
bines and  pumps. 

Q.     Were  those  figures  as  installed  ? 

A.     Yes,  sir. 

Q.  Now,  you  said  in  April,  1943.  What  would 
be  the  difference  in  the  value  of  the  equipment  as 
of  that  date  and  as  of  October  1,  1943? 

A.  I  don't  believe  there  would  be  any  difference 
in  values.  That  was  during  the  period  that  the 
O.P.A.  had  frozen  prices  on  both  material  and  labor, 
and  I  don't  believe  there  is  any  change,  even  be- 
yond that  period,  up  to  the  time  that  the  O.P.A. 
gave  special  permission,  or  until 

Q.     What  was  that  again? 

A.  I  say,  there  were  no  changes  in  machinery  or 
equipment  except  where  the  O.P.A.  made  specific 
authorization,  and  none  was  made  on  that  type  of 
machinery  until  a  year  or  so  later. 

Q.  The  figures  that  you  have  prepared,  Mr.  Tin- 
ling,  are  figures  of  the  cost  of  reproducing  the 
equipment  in  ])lace'?  A.     Yes,  sir. 

Q.  They  are  figures  as  to  installing  this  equi])- 
ment,  is  that  correct?  A.     That's  right. 
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(Whereupon,  "Cost  of  Reproduction  New, 
Electrical  Equipment,  by  Hugh  B.  Tinling" 
was  marked  Defendant's  Exhibit  No.  9  for 
identication.) 

Q.  Mr.  Tinling,  I  hand  you  Defendant's  Identi- 
fication 9,  and  will  ask  you  if  you  know  what  it  is? 

A.  This  is  a  copy  of  the  estimates  which  I  pre- 
pared on  the  value  of  the  electrical  and  hydraulic 
equipment  owned  by  the  Priest  Rapids  Irrigation 
District  during  that  inspection  trip  in  April,  1943. 

Q.  Do  you  have  the  notes  with  you  that  you 
made  then?  A.     No,  I  don't. 

Q.     Well,  are  they  in  the  courtroom? 

A.     Pardon  ? 

Q.     Are  they  in  the  courtroom? 

A.     I  don't  have  the  original  notes,  no. 

Q.  You  have  notes  that  you  have  taken  from  the 
original  pencil  notes,  have  you  ? 

A.     That's  right. 

Q.  Would  you  get  them  so  that  you  may  com- 
pare them  if  the  question  comes  up. 

A.     Yes,  sir. 

Q.  Now,  referring  to  the  exhibit,  page  1,  you 
have  the  generating  plant  and  equipment? 

A.     Yes,  sir. 

Q.  And  does  the  identification  contain  an  inven- 
tory of  all  of  the  electrical  equipment  in  the  power 
plant?  A.     Yes,  sir. 

Q.  Now,  turning  to  page  6,  that  refers  to  what, 
Mr.  Tinling? 
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A.  That's  a  brealvdown  of  the  unit  cost  of  vari- 
ous poles  and  structures  used  in  the  transmission 
line,  reproduction  [402]  cost. 

Q.     And  page  7  is  what? 

A.  Page  7  is  the  reproduction  cost  on  installing 
the  power  line,  conductors,  and  also  the  anchors  for 
guying  the  pole  structures. 

Q.     Now,  what  are  pages  8,  9,  and  10? 

A.  8,  9,  and  10  are  the  inventories  of  the  Coyote 
Pumping  ])lant,  the  substation,  and  motors  and 
})umps  and  accessories,  switch  boards,  telephone 
system,  spare  parts,  wiring,  telephone  system  for 
the  operators'  houses. 

Q.     On  Page  4  you  have  the  transmission  line? 

A.  Yes,  that  is  a  summary  of  the  breakdown  of 
the  items  on  pages  6  and  7. 

Mr.  Powell :  I  might  state  to  your  Honor  that  we 
haven't  segregated  the  last  three  pages  from  the 
other.  The  last  three  pages,  however,  refer  to  the 
pumping  plant. 

Q.  Now,  the  column  of  figures  on  the  right  hand 
side  of  the  page,  Mr.  Tinling,  and  your  totals  on 
])ages  5  and  10,  refer  to  what? 

A.  The  individual  price  is  on  each  page,  on  the 
right  hand  side.  It  shows  the  values  of  the  various 
items  that  are  described,  and  the  total  on  page  5  is 
the  total  value  of  the  power  generating  facilities 
and  transmission  line,  and  the  totals  on  ])age  10 
shows  the  value  of  the  electrical  and  }uunping 
equi]^ment  and  accessories  for  the  ])uniping  [40.S] 
plant. 
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Q.  When  you  say  values,  does  that  refer  to 
what  vahie? 

A.     Well,  what  I  call  replacement  cost. 

Q.     That  is  replacement  cost  new,  is  that  correct  ? 

A.     That's  right. 

Q.     Pardon?  A.     Yes. 

Q.  You  haven't  in  this  identification  9  endeav- 
ored to  put  any  depreciation  percentage  in,  is  that 
correct?  A.     That  is  correct. 

Mr.  Powell :  We  would  like  to  offer  the  identifica- 
tion in  evidence,  if  your  Honor  please. 

Mr.  Ramsey:  Objected  to,  if  the  Court  please. 
Objected  to  first  upon  the  grounds  that  the  identifi- 
cation number  9  simply  is  a  compilation  of  what 
the  witness  says  is  the  cost  price  of  various  items 
of  electrical  equipment  at  the  Priest  Rapids  Irriga- 
tion District  power  plant,  on  the  KV  line,  66,000,  I 
believe,  and  at  the  pumping  plant.  If  this  testi- 
mony is  to  be  on  the  basis  of  the  value  of  the  proi^- 
erty  at  the  time  of  the  taking,  and  we  are  to  pro- 
ceed upon  the  theory  of  replacement  cost  less 
depreciation,  then  the  figures  here  are  not  admissible 
for  any  purpose.  The  value  would  necessarily  be 
the  replacement  cost  less  depreciation.  The  figures 
here  appearing  are  purely  the  replacement  cost, 
with  no  [404]  depreciation  added.  It  is  objected  to 
for  the  further  reason  that  the  witness  cannot  tes- 
tify by  placing  in  evidence  a  compilation  of  what  he 
proposes  to  testify  to.  To  do  that  would  be  to  place 
in  evidence  all  of  the  matters  on  which  he  in- 
tends  to   testif}^,   without  giving  to   the   opposing 


Priest  Rapids  Irrigation  District  447 

(Testimony  of  Hugh  B.  Tinling.) 
I)arty  the  op])ortunity  to  object  to  any  portion  of 
the  testimony,  or  to  keep  out  of  evidence  any  por- 
tion of  the  testimony.  It  is  already  in  the  com- 
pendium that  is  offered  liere.  The  further  objection 
is  made  that  there  is  inchided  in  this  the  pumping 
plant  and  the  transmission  lines,  which  it  is  con- 
tended are  purely  irrigation  assets,  and  should  not 
be  valued  for  any  purpose  at  all.  The  further  objec- 
tion is  made  that  the  District  is  entitled  to  merely 
nominal  damages  on  any  and  all  assets,  including 
the  power  plant.  Further  objection  is  made  that  if 
the  Court  holds  that  the  District  is  entitled  to  com- 
j)ensation  for  assets  of  the  District  not  wholly  used 
in  pumping  water  upon  the  lands,  then  the  measure 
of  the  recovery  which  the  district  is  entitled  to 
could  only  be  the  market  value  of  those  facilities 
not  entirely  used  in  placing  water  upon  the  land 
with  the  trust  imposed  upon  them  to  supply  the 
water  to  the  land.  In  other  words,  with  regard  to 
the  power  site,  it  would  be  what  would  an  informed 
buyer  pay  for  that  power  site,  having  in  mind  his 
obligation  to  supply  at  cost  the  j)ower  [405]  neces- 
sary to  irrigate  the  lands  under  irrigation,  plus  the 
lands  that  in  the  future  might  come  under  irriga- 
tion, and  not  a  division  of  the  reproduction  cost  less 
depreciation  of  the  plant  itself.  I  submit  to  the 
Court  that  this  can  only  be  illustrative. 

The  Court :  Have  you  finished  your  objection,  Mr. 
Ramsey  *? 

Mr.  Ramsey:  Yes,  but 
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The  Court :  If  you  wish  to  argue  it,  we  had  better 
argue  it  in  the  absence  of  the  jury.  As  I  told  you 
before,  I  prefer  to  have  you  make  your  objections 
to  proffered  evidence  as  an  objection,  and  then  we 
will  follow  with  the  argument. 

Mr.  Ramsey:  This  is  objection,  if  the  Court 
please. 

The  Court:  Your  objections  are  very  argumenta- 
tive, Mr.  Ramsey.  Let  us  know  what  you  object  to, 
and  on  what  ground.  If  you  haven't  finished,  go 
ahead  with  your  objection  on  the  record  here. 

Mr.  Ramsey:  The  objection  is  made  that  the  ex- 
hibit 9  is  inadmissible  for  any  purpose  unless  it  is 
admissible  as  illustrative  of  the  testimony  of  the 
witness,  and  that  the  witness  has  not  yet  testified, 
so  that  it  is  not  admissible  for  that  particular  pur- 
pose. 

The  Court:  This  prof  erred  exhibit,  as  I  under- 
stand [406]  it,  represents  the  opinion  evidence  of 
this  witness  as  to  the  reproduction  cost  new  of  the 
property  involved  here,  at  least  to  the  extent  listed 
in  the  exhibit,  based  upon  a  study  which  he  has 
made  of  this  property  in  1943. 

Mr.  Powell:     Correct,  your  Honor. 

The  Court:  It  is  the  view  of  the  Court  that  in 
valuing  power  plant  or  power  distribution  proper- 
ties, because  there  is  no  direct  market  for  such 
properties,  that  in  arriving  at  a  fair  cash  market 
value,  other  things  may  be  offered  and  admitted  as 
tending  to  show  market  value.  One  of  them  is  re- 
production cost  new.    Another  is  reproduction  cost 
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new  less  depreciation.    For  that  reason  I  will  let 

tliis  in,  even  though  it  shows  no  depreciation,  with 

tlie  understandino-  that  either  side  may  show  the 

reproduction  cost  new  less  depreciation.    This  one 

represents  merely  the  reproduction  cost  new,  as  I 

understand. 

Mr.  Powell :  Correct,  your  Honor. 

The  Court:  In  view  of  the  attitude  which  the 
Court  has  taken  in  this  case,  which  is  well  known 
to  both  counsel,  there  should  be  a  segregation  of  the 
properties  devoted  to  irrigation,  and  the  power 
plant  proper.  That,  it  seems  to  me,  would  be  nec- 
essary for  another  reason,  and  that  is  that  there 
were  different  times  of  taking,  and  the  measure  of 
value  must  be  the  value  at  the  time  [407]  the  prop- 
erty was  taken  by  the  government.  The  i)ower  plant 
was  acquired  April  1,  1943;  the  irrigation  works 
October  1,  1943. 

Mr.  Powell :  The  reverse,  your  Honor.  The  irriga- 
tion works  in  April. 

The  Court:  Irrigation  in  April,  and  power  in  Oc- 
tober. I  see;  I  had  it  just  turned  around.  For  that 
reason  it  seems  to  me  that  as  to  the  pumping  plant 
structures  here,  and  that  part  devoted  to  irrigation, 
the  testimony  is  that  the  value  he  has  placed  here 
as  a  reproduction  cost  estimate  is  as  of  April  1, 
1943,  is  that  right? 

Witness:  It  is  not  Api-il  1,  it  is  about  April  22. 

The  Court:  Well,  that's  near  enough  to  it,  and 
the  rest  of  the  pro])erty,  there  should  be  some  sliow- 
ing    that    there    wasn't    a    substantial    amount    of 
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change,  if  that  is  the  fact,  between  April  and  Oc- 
tober. I  also  think  that  in  order  not  to  confuse  the 
jury,  that  at  some  time  during  the  trial  here,  either 
on  this  exliibit  or  on  a  sheet  attached  to  it,  there 
should  be  shown  totals  totalling  sej^arately  the  wit- 
ness's estimate  of  re])roduction  cost  new^  of  the 
property  devoted  to  irrigation,  that  is,  the  part  that 
is  a  part  of  the  irrigation  works,  and  then  sepa- 
rately the  total  of  the  pov/er  plant  properties.  With 
that  understanding  the  objection  will  be  overruled 
and  the  [408]  exhibit  admitted. 

Mr.  Ramsey:  Exception,  please. 

The  Court:  Yes,  exception  allowed. 

(Whereupon,  Defendant's  Exhibit  for  Iden- 
tification No.  9  was  admitted  in  evidence.) 

Mr.  Powell:  I  have  prepared  additional  copies. 
Might  I  ask  if  the  jury  might  have  copies  of  them, 
so  they  can  follow  the  testimony? 

The  Court:  Yes,  that's  all  right. 

Mr.  Ramsey:  Do  I  understand  that  the  members 
of  the  jury  are  furnished  with  copies  of  this  ex- 
hibit? 

The  Court:  They  are  furnished  for  their  use  in 
following  the  testimou}^  of  the  witness,  as  I  undej'- 
stand  it. 

Mr.  Ramsey :  May  I  have  an  exception  to  that  ? 

The  Court:  Yes,  an  exception  will  be  allowed. 
These  copies,  I  may  say,  should  be  turned  back  to 
the  bailiff  at  recess  time,  and  will  be  turned  back 
promptly  after  the  testimony  of  the  witness  is  con- 
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eluded.    Tlie  copies  of  the  exhibits  are  not  to  be 

kept  throughout  the  trial  by  the  jurors. 

Mr.  Powell :  Correct,  your  Honor,  and  for  the  rec- 
ord I  might  state  that  the  copies  the  clerk  has  to 
liand  to  the  jury  are  photostatic  copies  of  the  origi- 
nal that  has  been  received  in  evidence.  [409] 

The  Court:  Is  there  any  objection,  Mr.  Ramsey, 
on  the  ground  that  the  copies  are  not  true  copies 
of  the  original "? 

Mr.  Ramsey:  No,  your  Honor,  that's  not  the  basis 
of  the  objection  at  all.  If  the  court  desires  me  to 
state  the  basis  for  my  objection,  I  would  be  very 
glad  to  do  so. 

The  Court:  Yes,  I  think  you  may  state  that, 
surely. 

Mr.  Ramsey:  It  is  objected  to  upon  the  grounds 
that  it  is  placing  into  the  hands  of  the  jury  and 
giving  imdue  weight  to  the  particular  testimony 
here  proposed  to  be  adduced,  that  is,  exhibiting  to 
the  jury  and  placing  in  the  hands  of  each  of  the 
jurors  a  tabulation  of  the  testimony  which  counsel 
proposes  to  adduce  fi'om  this  witness. 

The  Court:  Well,  counsel  could  read  this  to  the 
jury,  and  then  they're  ])resumed  to  remember  it.  It 
has  been  the  practice  to  allow  that  in  this  court  in 
these  cases,  and  I  will  extend  the  same  i)rivilege  to 
both  sides,  of  course,  and  the  government  will  have 
its  exception. 

(Wheieupon  the  Clerk  distributed  coi)ies  of 
Defendant's  Exhibit  9  to  the  juiy  nnd  one 
alternate  juror.) 
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Direct  Examination 
(Continued) 

Q.  Now,  Mr.  Tinling,  referring  to  page  1  of 
Exhibit  9,  Generating  Plant  Equipment,  Item  1 
is  what  ? 

A.  The  first  item  covers  the  substation,  and  the 
substation  [410]  is  made  up  of  a  number  of  parts 
to  make  a  complete  unit. 

Q.     Where  was  the  substation  in  the  power  plant '^ 

A.  The  substation  is  in  the  lower  floor,  and  on 
the  river  side  of  the  power  house.  In  other  words, 
the  jury,  I  believe,  was  in  the  basement,  and  went 
in  and  saw  the  transformers  and  the  equipment  that 
is  listed  under  substation  is  the  equipment  that  is  in 
that  room  where  the  transformers  were  located. 

Q.  The  substation,  then,  is  the  transformer  room, 
is  that  right?  A.     Part  of  it,  that's  right. 

Q.  And  are  the  items  as  listed  under  that  sub- 
division the  items  that  you  found  there  in  1943? 

A.  Yes.  The  first  items  there,  of  three  200 
Ampere,  60  K.  V.  Single  Pole,  Single  Throw 
Switches,  $325.00,  were  disconnecting  switches.  The 
next  item  is  known  as  an  oil  circuit  breaker.  It  is 
a  switch  in  which  the  contacts  operate  in  oil,  and 
those  were  to  the  left  of  the  bank  of  three  trans- 
formers. The  next  item  was  a  set  of  choke  coils 
which  were  originally  installed  for  lightning  pro- 
tection, and  I  believe  were  located  up  high  on  the 
wall,  and  the  three  transformers  were  the  three  big 
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units  in  the  steel  tanks,  that  were  set  in  cubicles 
along  the  river  side  of  the  power  house,   on  the 
transformer  floor. 

Mr.  Ramsey:  May  the  record  show  that  my  ob- 
jection [411]  to  Exhibit  9  goes  also  to  the  testimony 
of  this  witness  on  all  items  therein  appearing? 

The  Court:     Yes,  the  record  may  so  show. 

Direct  Examination 
(Continued) 

Q.  The  values  as  placed  on  the  substation  items 
are  what  value? 

A.  Those  are  new  values,  based  on  quotations 
from  the  manufacturer  of  that  type  of  equipment 
in  April,  1943. 

Q.     In  April,  1943?  A.     That's  right. 

Q.  What  was  the  value  of  these  items  on  October 
1,  1943?  A.     The  same. 

Q.     The  same?  A.     Yes. 

Q.     Why  do  you  say  they  were  the  same? 

A.  Well,  the  prices  were  unchanged  during  that 
period,  both  as  to  the  value  of  equipment  and  as  to 
the  wage  rates  which  would  have  been  paid  to  labor 
for  installation  of  that  equipment. 

Q.  Does  that  same  thing  apply  to  all  of  the 
items  where  value  is  shown,  Mr.  Tinling? 

A.    Yes,  sir. 

Q.  Now,  go  on,  if  you  will,  please,  to  the  next 
item. 
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A.  Now,  Item  2  is  Generating  Unit  No.  1.  That 
covers  the  Allis  Chalmers  Generator,  which  was 
the  generator  farthest  [412]  from  the  door  as  we 
entered  the  power  plant.  That  has  a  value  of  $24,- 
000.00.  The  water  wheel  is  down  below  the  generator 
on  the  water  wheel  floor.  The  Allis  Chalmers 
Governor  was  replaced  since  the  time  this  inventory 
was  taken,  and  there  is  now  a  General  Electric,  or 
rather,  a  Woodward  Governor  installed  on  the  gen- 
erator floor  beside  the  Allis  Chalmers  Generator,  and 
the  rotary  pump  for  operating  the  governor  was 
also  replaced  at  the  same  time  as  the  governor. 

The  third  item.  Generating  Unit  No.  2,  was  the 
General  Electric  Generator,  which  w^as  nearest 
generator  to  the  door  of  the  power  house,  valued 
at  $27,000.00.  The  Woodward  Governor  and  alarm 
and  pump,  the  governor  was  located  near  the  genera- 
tor, and  the  oil  pump  that  operated  the  governor 
was  located  to  the  left  of  the  door  as  they  entered 
the  power  house,  and  the  water  wheel,  of  course, 
was  down  in  the  pit  below  the  lower  floor. 

Q.  Now,  when  the  jur}^  was  there  on  Monday 
which  generator  was  being  operated? 

A.  The  General  Electric  Generator  that  is  known 
as  Generating  Unit  No.  2. 

Q.  And  that  is  the  one  you  have  just  been  de- 
scribing? A.     That  is  right. 

Q.     The  propeller  type  wheel  is  located  where! 

A.     Generating  Unit  No.  2,  nearest  the  door. 


Priest  Rapids  Irrigation  District  455 

(Testimony  uf  Hu^i;h  V>.  Tinling.) 

Q.     And  that  was  also  being  operated? 

A.     Yes,  sir. 

Q.     All  rio-ht. 

A,  The  next  item,  munber  4,  the  exciters,  are 
direct  current  generators  used  to  supply  direct  cur- 
rent for  exciting  the  alternating  current  genera- 
tors, and  the  exciters  were  located  between  unit  No. 
1  and  No.  2  on  the  first  floor.  One  of  them  is  a  verti- 
cal generator  which  is  driven  l)y  a  water  wheel  down 
below  the  lower  floor.  The  second  unit  is  a  motor 
generator  set,  and  was  a  generator  driven  by  a 
motor,  and  the  water  wheel  driven  Allis  Chalmers 
exciter  has  a  governor  there  which  had  been  there, 
I  guess,  since  the  plant  was  built.  It  was  not  in  use. 
That  was  run  at  a  fixed  speed,  and  they  set  the 
speed  and  the  load  and  do  not  use  the  governor  to 
oj^erate.  I  believe  the  District  has  put  that  in  at  a 
salvage  value  of  $25.00.  The  vertical  exciter  is  listed 
at  $3600.00;  governor  $25.00,  and  the  motor  gener- 
ator at  $2100.00. 

The  next  item,  number  5,  refers  to  the  switch 
board,  which  was  on  the  west  side  of  the  power 
plant,  as  you  came  in,  and  between  the  two  genera- 
tors, and  the  switch  board  was  made  up  of  a  immber 
of  panels,  and  the  equipment  that  is  on  those  panels 
lias  been  listed,  and  the  price  listed  above  as  switch 
board  covers  all  the  [414]  switch  board,  including 
all  the  auxiliary  equipment,  meters,  current  ti'ans- 
formers,  and  the  instruments  that  are  on  the  switch 
board. 
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Q.  Each  of  these  panels  has  a  different,  distinct, 
use,  has  it? 

A.  Yes,  nominally  they  use  one  panel  for  each 
generator,  or  a  panel  for  what  they  call  synchroniz- 
ing voltage  panel.  They  have  another  panel  for 
generator  number  1  and  number  2,  easily  designated 
that  way,  so  they  can  group  the  meters  and  control 
the  feeder  unit.  These  panels  are  grouped  so  that 
they  have  the  controls  or  instruments  for  each 
machine  or  feeder  on  one  panel,  so  the  operator  can  I 
refer  to  that  one  panel  and  know  that  refers  to  one 
machine  or  feeder,  and  do  away  with  confusion.  The 
equipment  listed  on  that  switch  board,  which  is  in-  i 
eluded  in  this  $4260.00  i^rice,  continues  over  to  page 
3  and  the  top  portion  of  page  4. 

Q.  Now,  had  you  had  any  recent  experience  with 
a  similar  panel  plant,  Mr.  Tinling? 

A.  Yes,  this  plant  is  in  a  great  many  respects 
very  similar  to  this  Pend  Orielle  Mines  and  Metals 
plant  which  was  installed  in  1938,  both  as  to  range 
and  capacity  and  also  the  general  characteristics 
of  the  equipment  we  installed. 

The  Court:  Well,  we'll  recess  until  1:30.  Maybe 
the  lights  will  be  on  by  that  time. 

(Whereupon  the   Court  took  recess  in  this] 
cause  until  1:30  o'clock  p.m.) 
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Yakima,  Wasliiiigtoii,  February,  12,  1947 
1:30  o'clock  p.m. 

(All  ])arties  present  as  before  and  the  trial 
was  resumed.) 

HUGH  B.  TINLING 

a  witness  called  on  behalf  of  the  defendant,  resumed 
the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Powell : 

Q.  Mr.  Tinling,  I  believe  you  had  completed  the 
description  of  the  panels.  What  is  the  next  item 
that  is  on  page  4? 

A.  The  next  item,  item  number  6,  under  Station 
Lighting,  which  included  the  electric  wiring,  fix- 
tures, fuse  panels,  and  lighting  the  power  house, 
was  in  the  amount  of  $560.00. 

Q.     Pardon? 

A.     I  say  that  was  in  the  amount  of  $560.00. 

Q.  How  much  wiring  is  there  in  a  power  plant 
such  as  this? 

A.  You're  speaking  of  wiring  for  lighting,  or 
for  power  % 

Q.     N,  the  item  6,  Station  Lighting. 

A.  Well,  that  included  all  the  lighting  for  your 
main  floor,  the  water  wheel  floor,  substation,  and 
convenience  outlets  they  would  use  for  })ortable 
tools  for  repairs,  the  [416]  light  panel,  possibly  a 
a  transformer  for  stepping  the  voltage  from  2400 
to  240,  the  lighting  fixtures  that  would  be  necessary 
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in  there,  and  the  lighting  on  the  outside  to  give 

illumination  for  entering  the  power  plant. 

Q.  Wasthe  lighting  there  similar  to  the  station 
Lighting  you  installed  in  this  power  plant  you 
refer  to? 

A.  Oh,  the  number  of  outlets  and  lights  were 
about  equal,  however,  the  lighting  installed  in  that 
plant  is  somewhat  older,  the  fixtures  would  be  an 
older  design,  than  what  would  be  installed  in  a 
newer  plant.  However,  so  far  as  giving  illumination, 
it  gave  the  necessary  illumination  for  the  w^orkers 
to  go  about  their  work. 

Q.     Now,  the  next,  Station  Wirmg? 

A.  Item  7,  which  is  the  Station  Power  Wiring, 
includes  the  actual  installation  of  conduit  or  steel 
pipe,  which  we  call  conduit,  in  the  electrical  in- 
dustry, and  the  cables  that  run  from  the  switch 
board  to  the  generators  and  the  generator  sets  and 
exciters,  and  the  control  wiring  to  the  switch 
board,  headgates,  and  various  accessories  in  the 
station,  and  also  the  wiring  which  furnishes  what 
we  call  station  power,  in  other  words,  motors  to 
operate  the  headgates  and  control  on  your  gover- 
nors, and  you  have  motors  on  your  oil  pressure 
pumps;  it  is  miscellaneous  power  that  is  consumed 
in  the  station.  I  believe  they  also  had  a  small 
amomit  of  electric  heat  that  they  used  [417]  in  the 
operator's   office. 

Q.     And  the  amount  of  that  item'? 

A.     The  amount  of  that  item  was  $3250.00, 
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Q.  You  have  an  item  there  of  a  pump  tliat  you 
haven't  vahied? 

A.  No,  that  pum])  is  the  pump  that  lias  Ixmmi 
referred,  I  Ijelieve,  in  tlie  previous  testimony,  as 
a  pump  that  was  used  to  irrigate  the  land,  I  helieve, 
in  the  vicinity  of  the  power  house,  and  I  did  not 
price  that  in  lieie  witli  tlie  ])ower  liouse  equipment; 
however,  I  did  estimate  the  vahie  of  tlie  motor  and 
tlie  pump  and  the  installation  as  around  $1700.00. 

Q.     Now,  the  next  item,  power  lines? 

A.  The  Power  Lines,  that  includes  the  labor 
and  the  material,  conductor,  poles,  cross  arms,, 
insuhitors,  everything  necessary  t<^  build  the  T>ower 
line,  which  ran  from  the  power  house  to  Coyote 
Junction  down  to  the  Coyote  Pumping  Station, 
and  that  list  oP  structures  was  made  up  fi'om  a 
physical  count  which  I  made  by  going  over  the 
line,  and  then  taking  the  sti'uctures,  each  type  of 
structure,  and  pricing  it  with  the  values  of  mate- 
rials quoted  by  the  manufacturers  in  April,  1943, 
an  estimate  of  the  labor  in  arriving  at  a  unit  price, 
which  is  on  pages  6  and  7,  and  then  taking  the 
quantities  of  the  structures  times  the  unit  price 
gave  us  the  totals  which  are  on  the  right  hand  side 
of  this  page,  and  you  [418]  h.'ive,  incidently,  six- 
teen miles  of  power  line.  There's  580  i)ole  struc- 
tures, at  an  average  cost  of  $70.57  each,  gave  a 
price  for  the  lot  of  $40,980.60;  160  Anchor  struc- 
tures at  $33.22,  at  a  total  cost  of*  $5315.20;  one 
switch  structure  at  Coyote  Jnnction  on  wliich  we 
made  a  luni])  sum  estimate  of  $500.00. 
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Q.     Just  describe  what  that  structure  was. 

A.  That  was  a  switch  structure  where  the  line 
terminated  at  Coyote  Jmiction,  I  believe  shown  on 
you  map  there. 

Q.  That  is  Exhibit  1,  the  map  on  the  board 
there. 

A.  Yes,  Exliibit  1,  where  the  line  came  in  to 
Coyote  Jimction,  and  I  believe  the  Pacific  Power 
and  Light  Comj^any  came  in  to  that  pomt,  and 
also  the  tap  line  went  to  the  Coyote  Pumping 
Plant,  and  they  had  switching  equipment  there 
so  they  could  disconnect  the  Pacific  Power  and 
Light  and  the  Priest  Rapids  Irigation  District. 
The  conductor  on  that  line  is  about  a  4/0  aluminum 
It  is  a  type  of  conductor  that  was  used  at  that  time, 
different  than  is  used  now.  There  is  approximately 
263,000  feet  of  the  conductor  and  the  accessories 
necessary  to  string  it  and  put  it  on  the  insulators, 
at  a  value  of  $34,200.00,  and  then  the  labor  and 
expense  of  stringing  the  wire,  which  is  detailed  on 
page  7,  $4997.00.  The  total  of  that  section  would 
be  about  $85,942.80. 

Q.  Now,  while  we're  on  that,  Mr.  Tinling,  you 
have  been  [419]  requested  to  make  a  division  of 
this  as  to  the  amount  going  down  from  the  power 
house  to  Coyote  Junction?  A.     That's  right. 

Q.  And  from  Coyote  Junction  down  to  the 
Pumping  Station?  A.     That  is  correct. 

Q.  Where  is  most  of  the  difficult  construction 
of  the  power  line? 
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A.  The  iiio.st  difficult  part  of  the  eonstructiou  is 
where  you  approaeli  tlie  last  few  miles,  where  you 
approach  the  Priest  Rapids  Power  Plant.  It  is 
on  the  left  hand  side  of  the  road  as  we  were  going 
into  the  plant,  and  is  up  on  tlic  hillside  there,  rather 
inaccessible,  and  in  solid  rock  whei'e  it  is  difficult 
to  make  the  holes,  and  also  difficult  to  bring  the 
Ijoles  in  and  string  the  wire. 

Q.  What  about  the  construction  from  Coyote 
Junction  down  to  the  inim])ing  station? 

A.  Well,  that  was  relatively  open  compared  to 
the  rest  of  the  line. 

Q.  And  what  would  be  a  fair  division  of  the 
two,  that  is,  of  the  values  you  have,  between  the 
power  line  from  the  power  plant  down  to  Coyote 
Junction,  and  from  Coyote  Junction  to  the  pumping 
station  % 

A.  That  will  be — from  the  Coyote  Junction 
down  to  the  Coyote  Pumping  Station  was  approxi- 
mately one  and  a  half  miles,  and  the  cost  of  that 
proportion  of  the  line  would  [420]  not  exceed 
ten  per  cent  of  the  total. 

Q.  Then  you  would  say  one  tenth,  then,  of  the 
total  amount? 

A.  Would  be  a  liberal  amount,  because  that's 
the  less  expensive  portion  to  constnict. 

Q.  And  you  have  already  started  a  tabulation 
of  that,  have  you  not? 

A.  Well,  it  would  be  a  ten  per  cent  of  the  total 
of  that  section,  which  would   be  $8594.28,   if  you 
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took  ten  per  cent  of  that  portion  of  the  section 

for  that  portion  of  the  line. 

Q.     Would  you  give  us  that  figure  again,  please? 

A.     $8594.28. 

Q.  Now,  while  we're  there,  for  the  benefit  of 
these  of  the  jury  who  don't  know  about  stringing 
or  about  the  poles,  would  you  mind  detailing  the 
work  that  is  necessary  in  jDreparing  and  setting 
a  pole,  and  assemble  it? 

A.  Well,  that  data  has  been  detailed  on  page 
6  of  the  exhibit,  under  the  heading  of  the  Priest 
Rapids  Irrigation  District,  Work,  Pole  Struc- 
tures, and  I  have  prepared  a  bill  of  material  that 
would  be  used  in  case  of  replacement  of  that  line, 
and  also  shown  the  items  of  labor,  and  the  poles 
used  were  40  foot,  an  average  of  a  class  4  pole. 
Class  4  determines  the  weight  or  diameter  of  that 
pole,  and  we've  taken  figures  from  the  manu- 
facturer of  the  pole  to  determine  the  value  of  the 
pole,  which  was  [421]  $16.65,  and  one  would  be 
required  for  a  structure,  and  for  putting  on  the 
top  assembly,  in  other  words,  your  cross  arms, 
your  pole  top  pins,  your  insulators  and  pins,  listed 
the  billing  of  the  material,  and  you  put  on  your 
hardware  and  insulators,  four  2  inch  washers,  12 
cents,  two  cross  arms,  one  of  which  was  used  to 
carry  the  power  insulators  and  the  lower  one  for 
telephone,  a  value  for  the  two  of  $3.60,  the  tvv^o 
cross  arm  braces,  they're  used  only  on  the  power 
conductor,  not  on  the  telephone,  a  value  of  50  cents 
for  the  two,   foui'  %  inch   machine   bolts   to   bolt 
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the  cross  arms  on  and  bolt  the  pole  top  i)in  which 
goes  up  at  the  ridge  of  the  pole,  four  of  those  at  a 
price  of  92  cents,  two,  %  inch  carriage  bolts  to 
fasten  the  cross  arm,  value  10  cents;  one  lag  screw 
for  the  braces,  at  6  cents;  there's  three  60,000  volt 
porcelain  pin  insulators,  two  oi*  them  on  the  cross 
arm,  one  on  the  ridge  pin  on  to})  of  the  pole,  value 
of  $18.03;  two  insulator  pins,  they  were  used  on  the 
cross  arms  to  support  these  insulators,  value  $3.28, 
and  one  steel  pole  top  pin,  that  went  on  top  of  the 
pole  to  suj^port  the  top  insulator,  value  $1.21;  on 
the  lower  cross  arm,  two  telephone  insulators,  value 
10  cents,  and  two  telephone  insulator  j)ins,  value 
ten  cents;  for  tying  the  wires  to  the  insulators  you 
have  24  feet  of  tie  wire,  estimated  at  36  cents,  and 
for  tyinii-  the  telephone  wires  to  the  [422]  insula- 
tors, four  feet  of  tie  wire,  value  4  cents. 

That's  your  bill  of  material  required  on  a  typical 
structure  used  on  that  line.  In  your  labor  you  would 
have  certain  operations,  gaining  the  pole,  that's 
cutting  a  slot  where  your  cross  arm  fits  in,  so  it 
can't  move  out,  and  drilling  a  hole  for  the  bolt 
to  mount  the  cross  arms  on,  and  then  to  mount  the 
cross  arms,  and  the  bolts  and  the  hardwai-e,  a  cost  of 
$4.63;  for  digging  the  hole,  the  estimated  cost  of 
$12.05  average  on  that  line,  and  raising  and  setting 
and  aligning  the  iK)le,  estimated  at  $7.00;  and  for 
back  filling  the  hole,  and  tami)ing  in,  and  hauling 
the  pole  to  location,  is  estimated  at  $1.82,  making  a 
grand  total  for  your  pole  structui-e  of  $70.57;  (m 
the  next  page 
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Q.  Now,  before  we  leave  the  pole  structure,  Mr. 
Tinling,  what  experience  have  you  had  with  the 
matter  of  selecting  grading,  and  purchasing  of 
these  poles'? 

A.  Well,  I've  had — I  am  also  in  the  business 
of  manufacturing  poles.  I  own  a  part  interest  in 
a  pole  yard,  and  I  am  a  member  of  the  American 
Wood  Preservers'  Association,  and  have  had  oc- 
casion to  observe  the  life  and  weathering  and  de- 
preciation of  poles  over  a  period  of  years  I've  been 
in  the  construction  business. 

Q.  And  now,  about  digging  the  holes  for  these 
poles,  how  deep  are  those  holes  dug"?  [423] 

A.  Normally  on  a  40  foot  pole  they  will  dig 
those  about  six  feet  deep.  It  will  vary.  If  it  is  in 
a  rock,  why,  it  may  take  a  foot  less. 

Q.  All  right;  you  have  raising,  aligning,  and  set- 
ting the  pole,  $7.00? 

A.  Yes,  that  is  the  work  that  it  will  take  a  crew 
of  men  to  raise  that  pole  up  off  the  ground,  and 
with  a  40  foot  class  4  pole  you  will  probably  have 
around  an  eight  or  nine  men  crew,  possibly  more  in 
the  rough  country.  Of  course,  in  level  country,  they 
do  part  of  that  work  with  a  truck  and  winch  and  A- 
frame  derrick,  but  on  part  of  it,  you  would  have 
to  have  more  men  in  order  to  get  those  poles  up 
into  location  in  rough  terrain,  so  they  take,  say, 
.an  eight-man  crew  there  to  raise  that  x^ole  oif  the 
gromid,  get  the  butt  in  the  hole,  and  straighten  it 
up,  then  hold  it  while  you  back  fill  and  tamp  that 
hole  full  of  dirt  and  align  that  pole  so  it  is  in  line 
with  the  rest  of  the  poles  in  the  power  line. 
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Q.  Now,  vet's  go  on  to  tlu'  next  item. 
A.  On  i)age  7  the  first  item  is  the  labor  and  ex- 
pense of  stringing  the  wire.  I  have  outlined  the 
estimated  dollars  required  for  that  operation,  whicli 
includes  hauling  the  reels  to  the  scene  of  location; 
the  wire  in  that  size  of  conductor  comes  on  large 
wooden  reels,  and  that  has  to  be  hauled  to  the  loca- 
tion and  I'aised  up  with  reel  jacks  on  an  [424] 
axle  so  the  wire  can  be  i)ulled  off,  or  if*  the  ground 
is  level  enough  they  would  hook  the  reel  on  a  truck, 
or  I  suppose  in  the  early  days  on  a  wagon,  and 
drive  along  and  string  that  wire  on  the  ground,  and 
it  is  estimated  for  the  263,000  feet  of  wire  involved 
in  that  line  you  would  have  the  operation  of  haul- 
ing the  reels  to  that  location,  stringing  your  con- 
ductor, and  the  next  operation  would  be  hanging 
what  we  call  a  stringing  dolly  on  the  cross  arm, 
actually,  what  that  is,  it  is  called  a  snatch  block, 
a  block  with  a  pulley  in  it,  like  a  block  and  tackle, 
except  on  one  side  it  has  a  hook  so  you  can  open  it 
and  drop  the  conductor  in.  Those  are  hung  on  each 
cross  arm,  the  wire  is  ])ut  in  those  dollies,  or  pul- 
lies,  and  the  next  operation  would  be  pulling  the 
conductor  to  a  tension  and  dead  ending  that  con- 
ductor. That  conductor  has  to  be  pulled  to  a  certain 
tension,  certain  amount  of  clearance,  to  gain  clear- 
ance, and  it  has  to  be  on  the  pullies  so  you  won't 
have  friction  on  the  cross  arm,  otherwise  you  might 
have  different  tension  on  another  si)ot  of  the  line; 
so  that  the  wire  would  be  reeled  })ack  and  forth 
through   the   ])ullies   and   then   equalize   and   dead 
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end  the  wire,  and  the  next  operation  would  be  to 
take  that  wire  out  of  the  dollies  and  put  it  on  the 
insulators  and  tie  it  to  the  insulators,  and  remove 
the  dollies  and  terminate  the  work  on  the  stringing. 
The  estimated  labor  [425]  cost  for  that  operation, 
for  that  line  of  263,000  feet  of  wire,  was  $4997.00, 
as  shown  here  on  the  right  hand  side. 

Q.     Now,  the  next  item? 

A.  The  next  item  is  your  Anchor  Assemblies. 
Wherever  your  pole  is  out  of  line  or  where  your 
line  makes  a  turn  of  a  corner,  or  where  you  dead 
end,  of  course,  that  i^ole  has  to  be  anchored  to  hold 
it  upright  against  the  pull,  the  tension  of  the  con- 
ductor, and  for  that  anchoring  we  have  made  up 
a  typical  bill  of  material,  which  includes  a  12  inch 
by  5  foot  creosoted  anchor  log,  which  is  just  a  five 
foot  log  which  has  been  treated  with  creosote,  which 
is  a  preservative,  and  it  has  a  hole  drilled  through 
it  so  the  anchor  rod  can  be  placed  through  it,  and 
the  washer  and  the  rod,  four  by  four  inch  washer, 
and  five-eighths  inch  by  seven  foot  galvanized 
anchor  rod,  which  has  a  thimble  eye  in  the  top, 
and  a  galvanized  thimble,  which  is  simply  a  pro- 
tector to  go  through  this  eye  to  protect  the  guy 
wire  that  goes  around  the  rod,  -and  to  make  up 
this  guy  to  the  pole  would  require  approximately 
fifty-five  feet  of  guy  wire,  to  go  around  the 
pole  and  come  down  at  a  forty  five  degree  angle, 
or  more,  as  may  be  necessary,  depending  on  the 
terrain  of  the  ground,  and  to  terminate  the  guy 
wire  and  guy  around  the  pole  and  tie  it  they  use 
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what  they  call  a  three  bolt  guy  clamp.  One  of  these 
is  used  at  the  top  of  the  pole,  after  the  guy  wire 
is  wrapped  around  the  poh^  two  more  on  the  guy 
insulator  which  is  in  the  middle  of  the  wire,  between 
the  pole  and  the  ground,  and  the  other  one  is  used 
at  the  bottom  of  the  guy,  where  it  attaches  to  the 
rod. 

At  the  top  of  the  pole  there  is  an  item  of  two, 
they  show  4  inches  by  8  feet,  that  should  be  four 
inches  by  eight  inches,  strain  plates,  galvanized; 
simply  pieces  of  metal  that  go  around  the  pole 
to  protect  the  wood  of  the  pole  from  being  scari- 
fied or  broken  by  this  wire  becoming  too  tight. 

The  next  item  is  4  ''J"  Hooks  to  fasten  in  there 
with  lag  screws,  to  keep  the  wire  from  sliding  down 
off  the  pole,  off  these  protective  plates.  4  lag  screws 
ai-e  used  with  the  "J"  hooks,  and  an  item  of  8 
galvanized  nails  which  you  usually  use  to  nail  the 
steel  plates,  and  one  insulator,  used  in  the  guy 
wire  to  insulate  it  from  the  toj)  of  the  pole,  and 
one  guy  guard,  which  is  installed  there  so  somebody 
doesn't  walk  into  or  drive  into  that  cable  on  the  guy 
wire. 

On  the  labor,  you  have  your  first  item  of  digging 
tlie  hole,  which  is  an  operation  again  similar  to 
tlio  pole  hole,  and  is  estimated  at  $12.52  as  an 
average  cost  of  digging  the  hole;  assemble  the 
anchor,  estimated  at  75  cents;  putting  that  ancho]* 
in  the  hole,  back  filling  and  tamping,  $4.24;  making 
up  the  guy,  that  is,  wrai)])ing  [427]  it  around  the 
pole    and    fastening    on    these    three    bolt    clamps. 


468  United  States  of  America  vs. 

(Testimony  of  Hugh  B.  Tinling.) 
fastening  on  the  msulator,  and  fastening  it  to  the 
guy  wire,   we  estimated  $4.50;   installing  the   guy 
guard,  54  cents,  or  a  total  of  $33.22  for  the  complete 
anchor  structure. 

Those  items  are  the  basic  items  making  up  your 
power  line,  and  those  are  summarized  under  your 
item  8  on  page  4. 

Q.  The  items  you  have  just  detailed  refer, 
then,  to  the  items  referred  to  on  your  Power  Line 
item? 

A.     That's  right,  yes. 

Q.     Now,  what  is  your  item  9,  Mr.  Tinling? 

A.  Your  Item  9  are  your  storage  batteries, 
which  were  in  the  Priest  Rapids  power  plant  at 
the  time  of  the  inspection  and  were  used  for  an 
alarm  system  there.  In  other  words,  if  something 
went  wrong  it  was  part  of  the  alarm  system,  in 
case  a  switch  would  kick  out,  or  in  case  of  trouble 
of  any  kind  in  there  they  had  these  storage  bat- 
teries and  the  charging  facilities  for  keeping  those 
batteries  charged,  which  is  an  item  of  $270.00. 

Q.     The  next  item? 

A.  The  next  item  is  item  10,  under  Miscel- 
laneous, and  item  A  is  your  head  gate  control.  You 
have  a  motor  there  that  drives  the  head  gate 
mechanism  for  raising  and  lowering  the  gates  that 
admit  the  water  to  the  power  plant,  an  item  [428] 
of  $175.00  for  that  motor.  Item  B,  the  power  house 
crane,  an  estimated  cost  of  $3600.00. 

Q.     Where  is  that  crane  located? 
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A.  That  is  located  above  the — overhead  in  tlio 
main  I'oom  of  the  power  house.  It  is  used  for  in- 
stallation or  repairs,  assembly  or  dis-assombly  of 
the  generators  and  water  wheels. 

Q.     And  your  next  item? 

A.  The  next  item  is  the  spare  parts  that  wore 
available,  and  there  were  six  spare  stator  coils 
for  the  old  generator,  $60.00 ;  there  is  one  1 5  horse- 
power 110  volt  direct  current  vertical  motor,  which 
was  in  bad  order,  which  we  valued  at  $750.00;  one 
set  of  spare  coils  for  the  main  power  transformer, 
valued  at  $1700.00. 

Q.     And  your  next  item? 

A.  Item  12  is  under  the  heading  of  operators' 
houses  distribution  system  and  wiring,  and  that 
item  includes  the  overhead  power  line  that  rims 
from  the  power  plant  to  furnish  light  and  heat 
to  the  operators'  houses,  and  it  included  three  10 
K.  V.  A.  transformers  and  the  service  drops  and 
the  wiring  from  the  pole  to  the  operators'  houses, 
a  total  of  $940.00  for  the  three  houses ;  and  then  the 
next  figure,  total  cost  of  generating  equipment, 
transmission  line  and  pumping  equipment;  that 
pumping  equipment  shouldn't  be  in  there,  because 
we  didn't  price  that  one  item  of  pumping  [429] 
there;  you're  evaluating  power  propei*ty,  and  that 
$1700.00  item  that  I  mentioned  earlier,  on  ])age  4, 
is  not  included  in  that  total;  but  the  total  cost  of 
generating  equipment  and  the  hydraulic  equi})ment 
is  $250,557.80,  and  we've  estimated  engineering 
and  legal  and  interest  of  $20,044.62,  or  the  total 
of  $270,602.42. 
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Q.  That  now  mchides  this  item  of  ten  per  cent 
of  the  transmission  line  ? 

A.  That's  right.  If  you're  going  to  assign  ten 
per  cent  of  the  transmission  line  to  the  pumj^ing 
facilities,  why,  then,  you  would  reduce  that  figure 
by  $8594.28. 

Q.  Now,  this  pumping  equipment  that  you  refer 
to,  is  that  the  pump  that  is  in  the  poAver  house? 

A.  That's  right.  There  were  some  other  pumps 
in  the  power  house  that  were  used  for  drainage 
and  things  like  that,  that  were  really  part  of  the 
power  equipment,  circulating  water  through  the 
power  house,  used  for  cooling  the  generators,  and 
bearings,  and  things  like  that;  those  are  included 
in  here,  but  this  one  pump  that  was  used  for 
pumping  water  to  the  farm  is  in  this  item  of  $8,- 
594.28. 

Q.  Now,  in  the  next  section,  Mr.  Tinling,  you 
refer  to  what? 

A.  Your  next  section  is  the  electrical  equipment 
and  the  hydraulic  equipment  for  your  Coyote 
Pumping  Plant,  and  the  first  item  there  under 
item  1,  page  8,  is  your  substation,  and  included 
there  you  have  a  200  Ampere  3  pole  [430]  60,000 
volt  gang  operated  air  break,  $325.00;  three  sets 
of  60  K.  V.  choke  coils,  $300.00;  you  have  three 
General  Electric  600  K.  W.  transformers,  $10,- 
500.00;  and  two  4  Pole  structures  at  $850.00.  That 
is  the  substation  equipment  proper. 

Q.  Now,  where  was  that,  where  is  that  sub- 
station located  from  the  pumping  plant? 
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A.  That  was  just  a  little  up  the  river  and  across 
the  road  from  the  pumicing  plant,  when  we  were 
down  there  looking  at  it  on  the  iJispec^tion  trip,  the 

Q.     Where  is  the  4  pole  structure? 

A.  Part  of  that  structure  is  right  in  front  and 
around  the  building  that  those  three  transformers 
were  housed  in,  and  the  other  4  pole  structure  was 
up  on  to])  of  the  hill,  about,  oh,  I  would  judge  a 
hundred  yards  up  the  hill  from  the  pump  house 
and  substation  building. 

Q.     The  next  item? 

A.  The  next  item  is  the  inventory  of  equipment 
in  the  pumping  plant  proper,  and  the  items  in  there 
included,  the  first  was  two  Allis  Chalmers  450  horse- 
power 174  R.P.M.  three  phase  vertical  motors. 
These  were  the  motors  that  were  each  at  {he  ex- 
treme end  of  the  pumping  plant,  the  pump  house 
there.  There  is  one  just  to  the  left  of  the  door  as 
we  came  in,  one  beyond  it,  and  another  one  at  the 
extreme  right  end.  I  believe  they  were  both  covered 
up  [431]  with  canvas  when  we  were  in  there.  Those 
at  the  time  of  the  inspection  had  platfoi-ms  and 
stair  rails  on  them,  were  assembled. 

Q.  That  was  when  you  examined  them  in  April 
1943? 

A.  That's  right.  I  was  noticing  when  I  was 
down  there  Monday  that  part  of  those  had  been 
dis-assembled,  the  staii'way  and  platform  had  been 
removed,  and  were  set  off  to  one  side  there. 
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Q.  By  the  way,  Mr.  Tinling,  was  the  trans- 
mission line  still  there  from  Coyote  Junction  to  the 
pumping  plant  when  you  were  down  there  1 

A.  That  was  there  in  April,  1943.  It  was  ]iot 
when  we  were  down  there  Monday. 

Q.  What  about  the  transmission  line  from  Mid- 
way substation? 

A.  Well,  that  line  of  course  has  had  changes 
and  additions  made  to  it  since  it  was  mspected  in 
April,  1943,  quite  a  number  of  changes,  and  I  guess 
certain  portions  of  it  have  probably  been  taken  out 
and  replaced.  At  least,  some  of  the  structures  ap- 
peared to  be  new. 

Q.  What  about  the  wire  itself  on  the  line  east 
of  Midway  substation? 

A.  It  appears  to  be  the  same  wire  that  was 
there  before,  as  near  as  I  could  tell.  Of  course,  I 
didn't  make  a  detailed  inspection.  It  seems  to  be 
the  same  conductor  that  was  there  previously.  [432] 

Q.  On  which  side  of  Midway  substation  was  the 
transmision  line  the  same  on  Monday,  or  on  both 
sides  of  the  Midwa}^  substation,  as  you  recall? 

A.  I  don't  know  as  I  recall  the  other  side  partic- 
ularly. I  did  not  check  it.  I  did  not  notice  your 
conductor  from  Midway  down  the  river. 

Q.     You  say  you  did  not? 

A.  No,  I  say  I  did  not  notice  that.  As  a  mattei' 
of  fact,  a  good  share  of  the  time  you're  too  far 
away  to  be  able  to  tell  from  that  distance  whether  it 
was  the  same  wire  or  even  the  same  size,  or  near 
the  same  size. 
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Q.     Now,  going  back  to  Exhibit  9. 

A.  Continuing  hero  witli  this  first  item,  this 
price  of  $20,000.00  includes  the  two  motors.  The 
next  item  is  the  General  Electric  675  horsepower 
300/265  R.P.M.  three  phase  slip  ring  motor.  That 
was  the  machine  just  to  the  left  as  we  entered  the 
Coyote  Pumping  Plant  station.  That  also  was 
covered  with  canvas  in  an  attempt  to  keep  some 
of  the  dirt  out.  That  motor  was  priced  at  $11,000 
installed.  The  next  item  is  two  35,000  gallons  per 
minute  pumps,  and  those  were  the  two  pumps  down 
in  the  basement,  on  the  lower  floor,  underneath 
the  two  Allis  Chalmers  motors,  and  those  wei'e 
estimated  at  $2500.00  each,  or  $5000.00  for  the  two. 
The  28,000  gallon  per  minute  pump,  the  next  item, 
is  the  pump  that  was  driven  by  this  General  [433] 
Electric  675  horsepower  motor,  and  it  was  in  the 
basement  below  that  motor,  directly  connected  with 
it.  The  next  item  is  the  reciprocating  pump,  on 
which  there  is  a  price  of  $750.00.  I  didn't  notice 
that  pump  there;  I  don't  know  whether  it's  been 
removed  or  not  since  the  time  the  inventory  was 
taken.  The  next  item  was  a  5  horsepower  900 
R.P.M.  vertical  motor  driven  pump,  valued  at 
$175.00.  The  next  is  two  Allis  Chalmers  5  horse- 
power motor  driven  centrifugal  })umps,  valued  at 
$350.00  for  the  two  jmmps,  and  incidentally,  I 
believe  most  of  these  pumi)s  have  been  removed 
since  this  inventory  was  made. 

Q.     That  is  the  smaller  pumps,  you  mean? 
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A.  Yes.  Then  there  is  one  item  here  of  a  West- 
inghouse  50  horsepower  motor  driven  centrifugal  A 
pump,  valued  at  $2560.00,  and  I  didn't  see  that 
pump  there  either  on  Monday;  and  there  were 
two  items  of  one-third  and  one-sixth  horsepower 
centrifugal  pumps  of  the  value  estimated  at  $100.00. 

Your  next  item,  3,  on  page  9,  is  the  switch  board 
panel  that  was  installed  in  the  Coyote  Pumping 
Plant,  and  that  has  ])een  broken  up  into  the 
various  panels  1,  2,  3,  4,  5,  6,  and  7,  and  the  list 
of  equipment  on  each  panel  is  listed  there,  and  those  | 
panels  have  been  priced  on  the  basis  of  the  instru- 
ments and  transformers  and  equipment  involved 
on  each  one  of  those  panels,  the  lump  [434]  sum 
for  the  entire  switch  board,  $3800.00.  Incidentally, 
those  panels  also  include  the  starting  equipment 
for  these  three  pump  motors  and  also  for  the 
other  motors  which  were  in  that  pmnpmg  station. 

Q.     What  starting  equipment  is  that? 

A.  AYell,  there  is  on  the  two  large  pumps,  the 
Allis  Chalmers,  they  have  what  they  call  the  auto- 
transformer,  providing  reduced  voltage  for  start- 
ing those  pumps,  and  on  the  General  Electric  motor 
they  had  a  drum  controller  and  what  we  call  grids 
or  resistors. 

Q.     A  what? 

A.  A  drum  controller  which  was  used  to  start 
the  General  Electric  motor  and  also  to  vary  the 
speed  of  it  to  get  different  outputs  from  that  pump. 
The  next  item,  number  4,  Miscellaneous,  is  the  tele- 
phone system  that  ran  from  the  pump  house  to  the 
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operators'  lioiise,  and  the  wire  and  the  telephones, 
estimated  at  $75.00,  and  there's  a  ten  ton  crane 
in  there  which  was  used  for  installation  and  also 
for  removal  of  parts  or  for  repairs  of  the  pumps 
or  motors,  on  which  we  have  a  price  of  $3200,00; 
and  there's  a  spare  set  of  coils  at  that  location  for 
the  transformers,  which  was  estimated  at  $1700.00; 
and  6  is  wiring  for  the  pumping  plant.  That  in- 
cluded the  setting  of  the  switch  board  and  running 
the  conduits  and  the  wires  and  connecting  u])  the 
motors  and  the  lights  and  the  starters  and  every- 
thing required  to  make  a  complete  operating  unit 
of  that  pumping  station,  estimated  at  $2800.00 ;  and 
item  7,  the  operators'  houses  wiring  and  distribu- 
tion system,  which  involved  a  short  2300  volt  line 
and  two  5  K.V.A.  transformers  and  the  service 
drops,  was  estimated  at  $350.00.  Item  8,  miscella- 
neous plant  piping  and  valves,  in  other  words  under 
the  item  domestic  water  there  to  supi)ly  water 
to  the  operators'  residences  and  for  use  around 
the  pumping  plant,  and  the  piping  I'equired  for  that 
was  estimated  at  $1400.00,  making  a  total  for  the 
pumping  plant  of  $68,735.00,  with  estimated  en- 
gineering and  legal  expense  and  necessary  expense 
of  8  per  cent,  or  $5498.80,  making  a  total  for  the 
pumping  facilities  at  the  pumping  plant  of  $74,- 
233.80. 

Q.  To  that,  Mr.  Tinling,  there  should  be  added, 
should  there  not,  to  segregate  the  two,  the  10  per 
cent  you  have  taken  from  the  other  transmission 
linef 
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A.  That's  right,  to  that  $74,233.80  you  would 
want  to  add  this  8594.28. 

Q.  Would  you  mind  making  you  calculation, 
Mr.  Tinling,  by  deducting  your  ten  per  cent  from 
the  total  of  two  himdred  seventy  thousand  dollars 
that  you  mentioned  as  the  total  of  the  generating 
equipment  ? 

The  Court:  I  might  say  for  the  information  of 
the  [436]  jury  in  keeping  their  notes  here  that  the 
original  of  this  exhibit  and  all  other  exhibits  that 
are  admitted  in  evidence  in  the  case  here  through- 
out the  trial  will  go  to  the  jury  room  with  you.  You 
will  have  the  originals  of  all  the  exhibits  available 
when  you  start  to  deliberate  upon  your  verdict. 

The  Witness:  Taking  that  portion  of  the  line 
that  would  be  charged  to  the  pumping  plant,  sub- 
tracting that  from  your  total  for  the  Priest  Rapids 
Power  Plant,  would  give  you  a  revised  total  for 
the  Priest  Rapids  Power  plant  of  $262,008.14,  and 
it  would  increase  the  total  value  of  the  Coyote 
Pumping  Plant  to  a  total  of  $82,828.08;  that's 
omitting  your  8  per  cent  legal  fees  and  so  forth  on 
both  your  addition  and  subtraction. 

Q.  Now,  that  is  a  matter  of  simple  computation. 
You've  taken  10  per  cent  of  the  pole  line  cost  from 
the  generating  equipment  and  put  is  on  the  pump- 
ing equipment,  is  that  correct"? 

A.     That  is  correct. 

Q.  Now,  there  was  one  item  I  believe  you  said 
that  you  had  not  valued  in  the  listing,  and  that  is 
on  page  4?  A.     That  is  correct. 
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Q.  Did  you  give  us  an  estimated  value  on  that 
item? 

A.     Yes,  I  estimated  that  at  $1700.00. 

Q.  Could  you  add  that  to  your  total,  then,  of 
the  generating  [437]  equipment? 

A.  Yes,  sir.  Are  you  going  to  add  tliat  to  the 
generating,  or  to  the  pumping? 

Q.     Well,  it  is  in  the  power  house? 

A.     It  is  in  the  power  house. 

Q.  I  think  it  probably  should  be  added  to  the 
generating  equipment  if  it  is  located  there  in  the 
power  house,  Mr.  Tinling,  not  used  in  connection 
with   irrigation   district  property. 

A.  With  that  $1700.00  added  it  would  make  a 
total  for  your  power  house  of  $263,708.14. 

Q.  Now,  for  the  record,  Mr.  Tinling,  you  have 
not  read  all  of  the  values  in  the  first  part  of  the 
exhibit,  that  is,  the  generating  plant  equipment, 
into  the  record,  have  you?  A.     No. 

Q.     You  have  omitted  some  of  the  items  ? 

A.     That's  right. 

Mr.  Powell:  I  don't  see  any  necessity  for  i)ut- 
ting  them  in,  your  Honor. 

The  Court:  No,  indeed.  We  can  all  read.  U 
he  says  that's  what  they  are,  it  is  shown  in  the  ex- 
hibit. 

Mr.  Powell:  I  want  to  call  Mr.  Tinling  a  little 
later,  after  he's  had  an  opportunity  to  check  the 
tabulation  which  he  made,  and  that's  all  for  now. 
I  may  call  him  later  for  that.  [438] 

The  Court:     You  may  cross-examine. 
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Cross-Examination 
By  Mr.  Ramsey: 

Q.  Mr.  Tinling,  the  values  that  you  have  placed 
upon  the  generating  plant  equipment  and  the  pump- 
ing plant  equipment  and  the  transmission  lines  are 
the  replacement  value  of  those  items  listed  as  of 
1943  plus  the  estimated  cost  of  installation,  is  that 
correct?  A.     That's  right. 

Q.  Your  testimony  as  to  these  costs  do  not  reflect 
any  deduction  hy  reason  of  obsolescence  or  by  rea- 
son of  depreciation?  A.     No,  they  do  not. 

Q.  If  you  were  valuing  that  plant,  that  is,  the 
power  plant,  the  pumping  plant,  the  transmission 
lines,  for  the  purpose  of  purchase  or  sale,  would 
you  value  on  this  basis,  or  would  you  value  on  the 
basis  of  replacement  cost  less  depreciation  and  ob- 
solescence? 

A.  That  would  depend,  Mr.  Ramsey,  on  whether 
you're  buying  it  as  a  going  concern,  or  whether 
you're  selling  it  out  on  the  curb,  and  saying  "How 
much  can  I  get  for  the  machinery  and  equipment 
and  so  forth  as  is,  and  as  junk."  However,  if  it  is 
a  going  concern  the  equipment  in  there  is  producing 
the  same  amount  of  power  as  it  was  forty  years 
ago;  in  fact,  more. 

Q.  Your  idea,  then,  is  a  generator  that  was  in- 
stalled forty  [439]  or  fifty  years  ago  and  is  still 
working  is  worth  just  as  much  as  it  was  the  day  it 
was  i3ut  in  there? 

A.     So  far  as  producing  revenue,  yes. 
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Q.  What  would  you  say  al)out  the  possibility  of 
ue^'essity  of  replacement  of  that  generator? 

A.  I  don't  know  of  any  reason  why  they  would 
want  to  replace  it.  It  is  operating;  it  is  pi-oducing 
around  1200  kilowatts  of  power. 

Q.  Do  I  understand,  Mr.  Tinling,  that  once  you 
install  one  of  those  generators,  you  may  expect  it  to 
run  in  perpetuity  without  being  replaced  or  re- 
paired? 

A.     That  is  correct.  You  have  repair  on  any  piece 
of  equipment  or  machinery,  but  it  is  maintenance 
and  repair,  and  it  is  not  being  depreciated. 
Q.     But  it  never  wears  out,  is  that  correct? 
A.     No  reason  why  it  should,  if  it  is   kept   in 
repair. 

Q.     That's  true  of  the  pumping  plant  also? 
A.     Yes;   if  the  bearing  wears   out,   and   is   re- 
])abbitted,  that  bearing  is  in  just  as  good  condition 
to  operate  as  it  was  new. 

Q.  Is  there  any  reason,  then,  why  the  value  of  a 
piece  of  machiner}'  a  hundred  years  old  shouldn't 
be  as  great  as  when  it  was  new? 
A.  If  it  will  do  the  same  work  now. 
Q.  The  question  is,  is  there  any  reason  why  there 
should  be  [440]  any  depreciation  of  the  value  of 
machinery  ? 

A.     Again  getting  into  the  question  of  whether 

you're  using  it  as  a  going  concern,  or  scrap  metal. 

Q.     It  is  a  question  here  of  the  value  you  would 

place  on  this  sort  of  thing  for  the  purpose  of  sale 

or  purchase. 
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A.  In  this  particular  instance  I  would  say  that 
the  machine  would  be  just  as  valuable  to  me  as  a 
new  machine. 

Q.  It  isn't  a  question  of  value  to  you,  Mr.  Tin- 
ling;  it  is  a  question  of  market  value  of  the  ma- 
chinery. 

A.  You're  talking  of  market  value  of  the  ma- 
chinery, or  of  the  power  plant? 

Q.     Market  value  of  the  entire  unit. 
A.     I  would  say  it  is  worth  as  much  now  as  it 
was  worth  forty  years  ago,  from  that  standpoint. 

Q.  Very  well,  let's  go  back  on  the  matter  of  the 
electrical  units  of  machinery,  and  what  have  you, 
that  was  produced  forty  or  fifty  years  ago.  To  your 
mind  are  those  units  just  as  good  as  the  one  that  is 
produced  now? 

A.  What  do  you  mean  hy  "just  as  good"?  Pro- 
duce as  much  current,  or  more  current?  In  other 
words,  this  machine  produces  just  as  much  current, 
rated  1200  kilowatts,  produces  1200  kilowatts;  if 
you  bought  a  new^  machine  you  wouldn't  get  any 
more,  any  less,  any  better. 

Q.  You  don't  recognize  obsolescence,  then,  in 
electrical  equipment?  [441] 

A.     No,  not  in  the  sense  you  would  in  an  auto- 
m.obile,  where  it  is  a  matter  of  personal  convenience. 
If  you  're  producing  power,  it  is  the  same ;  you  can  'tj 
distinguish  between  that  power  and  that  from  the] 
generator  installed  in  1941. 

Q.  Far  as  that's  concerned,  referring  to  an  auto-1 
mobile,  if  it  had  a  40  horsepower  motor,  and  was 
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produced  forty  years  ago,  and  you  were  comparing 
it  with  the  40  horsepower  motor  loroduced  at  the 
present  time,  they  both  generate  40  horsepower? 

A.     That's  right. 

Q.  Is  the  motor  40  years  ago  of  the  same  value 
as  that  today? 

A.     Depends  on  what  you're  using  the  motor  for. 

Q.  I  am  assuming  if  it  was  a  motor  for  the  pro- 
pulsion of  a  motor  car,  it  was  for  that  purpose. 

A.  I  think  that  is  different  from  an  electrical 
plant. 

Q.     In  what  way? 

A.  One  for  the  purpose  of  producing  ele<itricity, 
and  one  for  the  convenience  of  the  man  who  owns  it. 

Q.  Do  you  recognize  that  an  old  ])ower  j)lant 
might  be  more  obsolescent  than  one  installed  re- 
cently, with  new  equipment  throughout? 

A.  No,  I  can't  say  that  you're  going  to  gain  a 
thing.  In  this  plant  you  actually  replaced  one  of 
those  generators  three  years  a,co,  and  that  new  gen- 
erator doesn't  produce  [442]  any  better  or  more 
kilowatt  hours  than  the  old  one  forty  years  old. 

Q.  No,  and  your  automobile  engine  that  was  pro- 
duced forty  years  ago,  that  would  j)i'oduce  forty 
horsepower,  doesn't  produce  less  power  than  a  forty 
horsepower  motor  produced  for  the  same  purpose 
today  ? 

A.  That  is  quite  true,  but  I  don't  see  the  analogy 
between  the  electric  plant  and  the  automobile. 

Q.  Mr.  Tinling,  you  have  apy)rais('d  hydro-elec- 
tric plants  heretofore,  haven't  you? 

A.     Yes,  sir. 
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Q.  Have  you  appraised  those  in  each  instance  on 
the  basis  of  replacement  cost  without  any  deductions 
for  obsolescence  or  for  the  wear  and  tear  on  them? 

A.  Your  wear  and  tear,  Mr.  Ramsey,  can  be  cov- 
ered by  insurance  from  any  number  of  reputable 
concerns. 

Q.  You're  not  selling  the  insurance,  Mr.  Tinling, 
and  I  wish  you  would  answer  the  question  as  it  was 
given  to  you,  direct. 

A.     Will  you  repeat  the  question  ? 

(Whereupon  the  reporter  read  the  last  previ- 
ous question.) 

A.  We  have  appraised  on  the  basis  of  replace- 
ment cost,  and  we  have  not,  I  am  speaking  of  the 
firm,  have  not  made  any  allowance  for  depreciation 
and  obsolescence.  We  left  [443]  that  up  to  the 
owner  of  the  plant  to  determine  that. 

Q.  Did  you  appraise  those  for  the  purpose  of 
determining  what  the  sale  or  purchase  value  of  that 
unit  would  be  1 

A.  No,  we  have  appraised  the  replacement  value 
only,  Mr.  Ramsey.  In  other  words,  we  have  not  car- 
ried the  appraisal  through  to  the  point  where  the 
owner  is  presenting  his  figures  to  determine  what 
he 's  asking  as  the  value  of  the  plant. 

Q.  Well,  now,  Mr.  Tinling,  as  a  matter  of  fact, 
and  as  an  electrical  engineer,  you  do  recognize  the 
fact  that  in  placing  value  upon  generating  equip- 
ment or  plants  or  pumping  plants,  that  in  fixing  the 
value,  the  fair  value,  of  those  things,  that  it  is  uni- 
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forinly   recognized  that   the   depreciation   and   the 
o])solescence  are  items  wliich  operate  to  de})reciate 
the    original    or    replacement    cost    valne    of*    those 
things,  don't  you? 

A.  Those  vahies  are  set  at  various  amounts,  of 
course,  by  various  authorities,  and  depending  on  the 
use  and  application  of  them. 

Q.  Suppose  that  plant  out  there,  instead  of  being 
forty  years  old,  was  a  hundred  years  old,  would 
you  still  say  that  the  value  of  that  property  was 
what  it  would  cost  to  replace  it? 

A.  Yes,  if  it  was  producing  the  same  amount  of 
power  as  it  would  produce  if  you  put  in  the  new 
equipment  to  replace  [444]  it,  yes,  it  is  worth  that 
much  to  the  owner. 

Q.  So  you  refuse  to  consider  at  all  the  factor  of 
obsolescence  ? 

A.     No,  I  didn't  say  that. 

Q.     Of  the   equipment   and  machinery,   and 

depreciation? A.     No. 

Q.     In  the  machinery  and  equipment? 

A.     No,  I  simply  would  say  on  the  amounts 

Q.     Well,  you've  allowed  no  amount,  have  you? 

A.  That's  right;  I  claim  there  is  none  on  those 
machines. 

Q.  And  there  is^  one  of  those  generators  down 
there  that  is  at  least  forty  years  old? 

A.  No,  it  is  not  quite  forty;  between  thirty-five 
and  forty. 

Q.  And  to  your  mind  that  generator  is  worth  as 
much  as  if  it  was  a  brand  new  one  today? 
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A.     It  is  worth  that  much  to  the  owner. 

Q.  It  isn't  a  question  of  the  owner.  We're  deal- 
ing with  the  sales  value  of  it;  someone  is  attempt- 
ing to  sell  that  now,  what  that  is  worth  for  the 
purpose  of  sale. 

A.  That  individual  generator,  or  the  hydro- 
electric plant  as  a  whole  ? 

Q.     The  whole  thing. 

A.     Then  it  is  worth  just  as  much  as  it  ever  was. 

Mr.  Ramsey:     I  think  that's  all. 

Mr.  Powell :  May  I  call  Mr.  Tinling  later  on  the 
tabulation  ? 

The  Court:  Yes,  if  you  have  something  else, 
you  can  call  him  later. 

(Whereupon,  there  being  no  further  ques- 
tions, the  witness  was  excused.) 

Mr.  Ramsey:  If  the  Court  please,  before  Mr. 
Hall's  testimony  begins  I  wish  to  move  to  strike 
all  of  the  testimony  of  the  witness  Mr.  Tinling  upon 
the  ground  and  for  the  reason  that  the  testimony  is 
not  predicated  upon  replacement  value  less  deprecia- 
tion and  obsolescence,  but  entirely  on  replacement 
cost  value  without  any  consideration  whatever  being 
given  to  obsolescence  or  depreciation. 

The  Court:  The  motion  will  be  denied.  Excep- 
tion allowed.  You  were  through  with  the  testimony 
in  reference  to  this  Exhibit  9,  were  you,  Mr.  Powell? 

Mr.  Powell :     Yes,  your  Honor. 

The  Court:  Will  you  pass  those  copies  to  the 
bailiff,  please,  and  return  them  to  Mr.  Powell?  He 
may  have  use  for  them  again. 
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called  as   a   witness   on  behalf   of  the   defendant, 
being  first  duly  sworn,  testified  as  follows: 

Mr.  PowtII  :  We  have  a  publication,  your  Honor, 
from  the  United  States  Geological  Survey  showing 
the  gauge  readings  at  Trinidad,  which  we  would 
like  to  offer  in  [446]  evidence  as  defendant's  Ex- 
hibit 10.  It  consists  of  seven  sheets  from  1940  to 
a  part  of  1946  inclusive,  just  showing  the  readings 
at  the  Trinidad  Station. 

(Whereupon,  compilation  of  gauge  readings 
at  Trinidad  Station  was  marked  Defendant's 
Exhibit  No.  10  for  identification.) 

The  Court:  Can  you  stipulate  or  show  how  far 
Ti'inidad  is  from  your  power  plant? 

Mr.  Pow^ell:  Yes,  your  Honor,  Mr.  Hall  I  be- 
lieve can  give  us  that. 

The  Court:  Is  there  any  objection  to  this 
exhibit  *? 

Mr.  Ramsey:  I  assume  this  is  going  to  be  identi- 
fied by  your  witness  now  on  the  stand  ? 

Mr.  Powell:     Yes. 

The  Court:  It  hasn't  been  identified;  perhaps 
y<ju  had  better  identify  it  and  offer  it  in  the  regular 
way. 

Mr.  Ramsey:  I  don't  think  there  will  be  any 
objection. 

The  Court:  I  think,  though,  for  the  record  it 
should  be  identified  and  show  how  far  it  is  from 
the  pumping  ])lant,  or  the  ])ower  plant,  of  the  de- 
fendant, so  the  one  who  reads  this  record  will  know. 
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Direct  Examination 
By  Mr.  Powell: 

Q.     Your  name  is  G.  D.  Hall  ?  A.     Yes,  sir. 

Q.     Where  do  you  live,  Mr.  Hall"? 

A.     Yakima. 

Q.     How  long  have  you  lived  in  Yakima  ? 

A.     Twenty-five  years. 

Q.     And  what  do  you  do? 

A.     I  do  private  engineering  work. 

Q.     Where  is  your  office? 

A.     Larson  Building. 

Q.     And  are  you  a  member  of  the   Society  of 
Civil  Engineers'?  A.     Yes,  sir. 

Q,     Licensed  in  the  State  of  Washington? 

A.     Yes,  sir. 

Q.     In  any  other  states? 

A.     Oregon  and  Idaho. 

Q.     Oregon  and  Idaho?  A.     Right. 

Q.  How  long  have  you  been  engaged  in  engineer- 
ing work?  A.     About  thirty  years. 

Q.  Did  you  at  any  time  work  for  any  agencies 
that  did  engineering  work  ?  Were  you  employed  hy 
the   Reclamation  Bureau   at   one   time? 

A.     That's  right;  approximately  five  years. 

Q.     When  was  that? 

A.     '14  to  '18 ;  1914  to  '18. 

Q.     And  what  Vv^ork  did  you  do  after  that?  [448] 

A.  Highway  work  and  irrigation  work  for  other 
irrigation  systems. 


Priest  Rapids  Irrigation  District  487 

(Testimony  of  Gerald  D.  Hall.) 

Q.  Have  you  been  employed  by  or  have  you 
done  consulting  work  in  connection  with  excavation 
and  structures,  computing  quantities  and  values'? 

A.     I  have,  yes. 

Q.  Just  detail,  if  you  will,  some  of  those  em- 
ployments, Mr.  Hall? 

A.  The  tunnels  and  repla<^ement  of  part  of  the 
main  canal  on  the  Naches-Selah  Irrigation  System ; 
an  extension  to  the  Sunnyside  project;  improvement 
of  the  main  canal,  Union  Gap  Irrigation  District; 
the  pumping  plants  and  distri])ution  systems  of  the 
Outlook  Irrigation  District,  Suites  Mountain,  and 
the  Grandview  Irrigation  District ;  done  some  other 
work  in  the  Spokane  area;  not  as  much  there  as  in 
this  area. 

Q.  And  were  you  employed  by  the  Priest  Rapids 
Irrigation  District? 

A.     Yes,  beginning  in  1938. 

Q.     In  1938?  A.     Yes. 

Q.  What  work  did  you  do  at  that  time  for  the 
Priest  Rapids  Irrigation  District? 

A.  At  that  time  a*n  application  was  prepared  to 
bo  submitted  to  the  Public  Works  Administration 
for  a  loan  and  grant  [449]  to  complete  the  distribu- 
tion system  and  increase  the  pmnping  capacity  for 
irrigation,  and  increase  generation  to  provide  power 
for  pumping  water  for  sale. 

Q.     Whore  did  you  start  your  work  at  that  time? 

A.  Our  first  investigation  was  the  ])Ower  plant 
and  the  power  canal. 
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Q.     And  what  kind  of  work  did  you  do? 

A.  The  first  step  was  to  determine  the  volume 
of  water  that  would  be  needed  at  minimum  flow  in 
the  river  to  obtain  maximum  generation.  We  ran 
tests  on  the  generators,  measured  the  quantity  of 
water  they  were  using,  then  surveyed  the  power 
canal  to  see  how  much  enlargement  would  be  neces- 
sary to  bring  that  water  down  at  low  water  in  the 
Columbia. 

Q.  And  you  say  you  surveyed  the  canal.  How 
did  you  survey  the  canal? 

A.     Cross  sections  and  profiles. 

Q.     Now,  what  part  of  the  canal  did  you  survey? 

A.     All  of  it. 

Q.     Did  that  include  the  bottom  of  the  canal? 

A.    Yes. 

Q.     Did  it  have  water  in  it?  A.     Yes. 

Q.  And  you  surveyed  it  while  the  plant  was  in 
operation?  A.     Right.  [450] 

Q.  What  did  you  find  the  condition  of  the  canal 
to  be,  Mr.  Hall? 

A.  No  improvement  was  needed  in  the  first  three 
thousand  feet  above  the  power  plant.  Our  survey 
started  at  the  power  plant.  At  about  3500  feet  above 
the  power  plant  there  was  an  obstruction  in  the 
"Canal,  where  a  rock  projection  was  not  removed, 
caused  considerable  head  loss.  From  that  section 
up  some  improvement  was  necessary  to  the  spilhvay. 

Q.  How  far  is  the  spillway  above  the  power 
house  ? 
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A.  It  is  5400  feet  above  that,  at  the  center.  From 
there  on  up  the  old  natural  channel  had  been  partly 
improved,  but  the  bulk  of  improvements  were  to  be 
from  this  si)ill\vay  at  5400  feet  up  to  the  river,  at 
tlie  head  of  the  rapids,  which  was  10,400  feet  above 
tlie  power  house,  leaving  5000  feet  of  the  canal  to 
have  the  major  part  of  the  imj)rovements. 

Q.     That  is  the  upper  half  of  the  canal  ? 

A.     Yes. 

Q.     Had  the  major  improvements,  is  that  rip:ht? 

A.  The  greater  percentage  of  the  work  to  be 
done  had  to  be  done  in  that  section. 

Q.  Is  there  a  direct  relationship  between  the 
water  in  the  river  as  the  canal  is  now  constructed 
and  the  amount  of  power  developed  there?  [451] 

A.    Yes. 

Q.     Now,  where  is  Trinidad? 

A.  I  can't  give  you  the  exact  distance ;  it  is  about 
fifty  miles  up  river  from  the  power  house.  It  is  by 
highway  twenty  miles  south  of  Wenatchee,  and  the 
highway  roughly  parallels  the  rivei*. 

Q.     Is  there  a  gauging  station  there? 

A.     Yes,  there  is. 

Q.     Who  operates  that  gauging  station? 

A.     United  States  Geological  Survey. 

Q.  And  are  there  readings,  if  you  know,  made 
there? 

A.  There's  not  only  readings,  but  there  is  a 
continuous  record  made  of  the  stage  in  the  river  by 
a  recorder.  The  record  is  on  a  chart. 
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Q.  And  what  is  the  condition  as  to  whether 
there  is  any  inflow  below  that? 

A.  Practically  none,  excepting  during  flash 
floods. 

Q.  What  other  streams  run  into  the  river  below 
Trinidad  and  above  Priest  Rapids'? 

A.  The  only  well  defined  is  Crab  Creek.  That 
comes  in  from  the  east,  and  there  is  seldom  any 
flow. 

Q.  Nov/,  Mr.  Hall,  I  hand  you  defendant's  iden- 
tification 10,  and  will  ask  you  if  you  know  what 
it  is? 

A.  This  is  a  summary  of  the  data  taken  by  the 
United  States  Geological  Survey  showing  the  gauge 
heights  and  discharge  in  second  feet  at  Trinidad  for 
the  year  1940  and  from  there  to  part  of  '46. 

Mr.  Powell:  We  offer  identification  10,  your 
Honor. 

Mr.  Ramsey:     No  objection. 

The  Court :     It  will  be  admitted. 

(Whereupon,  Defendant's  Exhibit  No.  10  for 
identification  was  admitted  in  evidence.) 

The  Court:  The  court  will  take  a  recess  now 
for  ten  minutes. 

(Short  recess.) 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 
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a  witness  called  on  behalf  of  the  defendant,  resumed 
the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Powell : 

Q.  How  long  did  you  take,  or  did  you  say,  in 
surveying  the  power  canal,  Mr.  Hall? 

A.  The  actual  field  survey  took  the  party  about 
a  week.  The  observations  of  the  gauges  to  check  the 
water  surface  elevations  were  carried  over  two  years 
of  low  water  periods. 

Q,     Two  years  of  low  water  periods? 

A.     Uh  huh. 

Q.  How  much  of  your  time  did  you  spend  there 
during  the  time  [453]  the  survey  party  was  there? 

A.     I  can't  recall;  probably  half  the  time. 

Q.  And  how  many  times  were  you  there  during 
the  low  water  periods  to  make  these  observations? 

A.  I  was  there  on  an  average  of  eveiy  ten  days 
01'  two  weeks,  but  the  records  were  kept  and  the 
observations  made  in  the  meantime  by  Mr.  Grell, 
who  was  then  chief  operator. 

Q.  And  as  a  result  of  those  studies  was  any  canal 
work  done  on  the  power  canal?  A.     Yes. 

Q.     What  work  was  done? 

A.  Some  obstructions  were  removed  in  the  neigh- 
borhood of  the  spillway  and  slightly  above  there, 
but  the  canal  was  completed  in  accordance  with  the 
final  plan  we  adopted  down  2000  feet  from  the  in- 
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take,  or  below  the  intake  at  the  head  of  the  rapids. 

Q.     And  when  was  that  work  done*? 

A.  1940,  I  think;  I'd  have  to  refer  to  the  con- 
tract. It  was  done  in  the  fall  of  '40  and  completed 
in  the  spring  of  '41. 

Q.     What  did  that  work  consist  of? 

A.  Opening  an  additional  channel  from  the  river 
into  the  improved  channel,  and  enlarging  the  old 
entrance  from  the  river  in  the  junction  of  those 
tvi^-o  channels,  which  formed  a  ^'Y".  The  canal  w^as 
widened  to  the  planned  width  I  think  600  feet  or 
500  feet  below  that  point,  so  we  [454]  could  have 
full  completion  that  far  down  from  the  river.  One 
of  the  reasons  for  that  was  that  earth  for  dams 
across  the  canal  was  too  far  away  at  the  head  of 
the  rapids.  We  wanted  to  get  down  where  it  was 
I'eadily  available  for  continuing  the  improvements. 
You  could  then  put  in  a  small  earth  dam  for  $100.00 
or  $125.00. 

Q.     What  was  the  earth  dam  for  in  the  canal? 

A.  That  was  to  close  the  river  off  and  work  in 
the  canal. 

Q.     And  do  work  in  it  with  no  water  in  it*? 

A.     That's  right. 

Q.  When  you  mentioned  obstructions,  what  kind 
of  obstructions  were  they? 

A.  There  were  some  rock  points  and  small  reefs 
in  the  bottom  of  the  canal  that  had  to  be  removed 
to  have  a  canal  section  that  would  conform  to  the 
size  we  wished. 
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Q.  The  jury  was  out  there  Monday  afternoon, 
Mr.  Hall,  and  went  up  to  the  intake  of  the  power 
canal.  Where  is  this  new  channel  that  you  say  was 
cut  through? 

A.  The  junction  is  about  1900  feet  down  from 
the  end  of  the  old  canal.  From  there  the  channel 
projects  northeasterly  to  the  river, 

Q.     Is  there  a  crib  dam  there  ? 

A.     Yes,  just  below  the  new  side  channel. 

Q.     Below  the  what? 

A.  Below  the  new  entrance,  across  a  narrow  side 
channel  of  [455]  the  rapids. 

Q.     And  about  how  long  is  that  dam  1 

A.  I  Ve  forgotten  the  length  of  it,  but  as  I  recol- 
lect it  was  about  300  feet. 

Q.     Did  you  inspect  it  while  you  were  there  ? 

A.     Yes. 

Q.     What  was  the  condition  of  it? 

A.  It  was  in  good  condition  excepting  the  east 
end  had  been  washed  out. 

Q.     Which  end  would  that  be  as  to  the 

A.     That  would  be  away  from  the  power  canal. 

Q.     Is  it  at  right  angles  to  the  stream? 

A.     Yes,  very  close  to  it. 

Q.     And  what  was  the  purpose  of  the  dam? 

A.  It  was  to  raise  the  water  level  in  this  side 
channel  of  the  rapids  to  provide  more  head  for  the 
power  canal. 

Q.     Approximately  how  high  is  it? 

A.     The  deepest  point,  it  is  about  twelve  feet. 

Q.     That  is  the  dam  ? 


494  United  States  of  America  vs. 

^Testimony  of  Gerald  T>.  Hall.) 

A.  Yes ;  you  see,  that  is  a  relatively  shallow  side 
channel. 

Q.  And  was  enough  of  the  dam  exposed  so  you 
could  actually  see  the 

A.     Oh,  yes,  you  could  walk  across  it. 

Q.     Are  there  timbers  there?  A.     Yes.  [456] 

Q.     And  how  was  it  constructed*? 

A.  Timber  cribbing,  timber  set  on  each  other 
and  then  cross  timbers  in  between,  dowel  pins  down 
through  the  timbers  to  hold  them  together,  and  then 
tilled  with  rock.  We  worked  a  tractor  across  the  top 
of  it  to  repair  the  east  end. 

Q.  And  does  it  show  the  effects  of  wear  and 
damage,  except  the  east  end? 

A.     No,  it  was  in  very  good  condition. 

Q.  How  wide  was  this  new  channel  that  was  cut 
through  from  the  river  to  the  canal? 

A.  '  100  feet  on  the  bottom. 

Q.  And  what  result  was  obtained  by  cutting  this 
nev»'  channel?  f 

A.  IVe  forgotten  the  exact  increase  in  genera- 
tion. It  improved  the  generation,  and  it  would  not 
be  fully  effective  and  will  not  be  until  the  enlarge- 
ment of  the  channel  is  continued  down  to  a  point 
about  3100  feet  above  the  power  house. 

Q.  And  was  that  work  all  included  in  that  plan  ? 
I  mean,  was  the  improvement  you're  discussing  now 
all  included  in  the  studies  that  you  made  ? 

A.     Yes. 

Q.  Wliy  do  the  obstructions  down  that  far  in 
the  canal  affect  the  flow  of  water  in  the  canal? 
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A.  Tlie  channel  is  narrower  and  shallower  than 
it  should  he,  [457]  and  there  isn't  enough  fall  unless 
that  canal  is  opened  ujj  for  the  full  capacity  of  the 
completed  part  ahove  to  go  through. 

Q.     For  the  full  what? 

A.  For  the  full  capacity  of  the  completed  part 
above  to  go  through  the  lower  channel. 

Q.  You  get  more  water  above  than  can  be  taken 
by  the  lower  channel? 

A.  You  can ;  if  the  obstructions  are  removed  the 
capacity  will  be  as  planned. 

Q.  Did  you  make  a  study  of  the  amount  of  water 
that  could  be  obtained  by  this  enlargement,  at  low 
water  stages  ? 

A.  Yes ;  we  had  in  addition  to  the  gauges  in  the 
canal  a  gauge  in  the  river  at  the  rapids,  other  gauges 
at  the  power  house  and  below  the  power  house,  so 
we  read  all  gauges  simultaneous  and  correlated 
the  gauge  heights  and  river  flow  at  Trinidad  with 
the  elevations  we  had  at  the  canal.  From  that  we 
established  the  depth  of  the  canal  and  the  other 
requirements  in  point. 

Q.     You  say  you  correlated  the  information? 

A.    Yes. 

Q.     What  did  that  show? 

A.  It  shows  that  when  the  river  flow  was  be- 
tween thirty  and  thirty-five  thousand  second  feet 
at  Trinidad,  a  five  thousand  second  foot  increase 
will  raise  the  water  one  [458]  foot  at  Trinidad  and 
four-tenths  of  a  foot  at  Priest  Rapids,  at  the  head 
of  the  rapids. 
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Q.  And  what  effect  would  that  have  on  the 
power  canal  •? 

A.  Well,  the  effect  would  be  to  establish  your 
elevation  so  that  you  could  obtain  the  required  flow 
at  low  water  in  the  river,  required  flow  in  the  power 
canal. 

Q.     The  effect  would  be  what? 

A.  Establish  the  elevations  you  would  have  to 
use  to  obtain  the  required  flow  in  the  power  canal 
at  low  flow  in  the  Columbia. 

Q.  Now,  just  what  is  the  effect  on  the  power 
plant  of  the  change  in  elevation  of  the  river? 

A.  Well,  that  depends  on  the  stage,  under  the 
present  conditions. 

Q.  Well,  may  I  state  it  this  way.  What  is  the 
difference  in  power  production  at  the  power  plant 
between  the  time  the  river  is  at  high  stage  and  the 
time  it  is  at  low  stage? 

A.  I  don't  have  those  records  with  me.  You 
see,  we  have  a  partially  completed  condition,  and 
we  have  taken  records  on  that,  but  I  don't  have  the 
detail  of  that  with  me. 

Q.  Well,  there  is  a  difference  in  the  head  ob- 
tained at  the  power  house,  isn't  there? 

A.  Oh,  yes;  we  have  maximum  head  at  low 
water  in  the  Columbia. 

Q.     What  is  head? 

A.  The  maximum  head  is,  I  think  the  extreme 
observed  there  [459]  is  27  feet.  That  would  be  the 
difference  in  elevation  between  the  water  surface  in 
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the  power  canal  and  the  water  surface  immediately 
below   the    power   house,    where   the   turbines    dis- 
charge. 

Q.  That  is  the  definition  of  the  term  "head"; 
the  difference  in  elevation  between  the  two? 

A.     Through  that  power  house,  yes. 

Q.  What  quantity  of  water  is  necessary  to 
oj)erate  both  generators  at  capacity? 

A.  If  num])er  1  were  not  replaced,  we  had 
planned  to  replace  7mm])er  1  because  of  the  need 
for  added  power  of  the  district,  added  power  to  im- 
prove sales,  you  need  1860  second  feet  at  25  feet 
head.  We  had  planned  more  capacity  than  that  for 
other  reasons. 

Q.     And  what  were  those  other  reasons'? 

A.  One  reason  was  to  maintain  a  continuous 
waste  at  the  spillway  to  sluice  out  sand  that  travels 
along  the  bottom  of  the  river  under  certain  con- 
ditions. The  other  was  to  provide  the  same  sluice- 
way condition  to  a  less  degree  at  the  power  house; 
one  continuous  waste  to  sluice  out  the  sand,  the 
other  as  a  sluice-way  to  waste  grit  into  the  river,  or 
ice. 

Q.  Wliat  capacity  did  you  then  figure  on  get- 
ting in  the  canal? 

A.  We  planned  on  2200  second  feet  at  the  power 
house,  2700  feet  down  to  the  spillway.  [460] 

Q.  Now,  Mr.  Hall,  from  your  studies,  is  it  pos- 
sible to  get  that  amount  of  water  in  the  canal  at 
the  powerhouse  at  low  water?  A.     Yes. 
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Q.     And  how  would  that  be  done? 

A.  We  knew  definitely  the  elevations  with  re- 
sjject  to  the  flow  at  the  entrance  to  the  canal.  The 
only  question  from  that  point  on  would  be  whether 
the  water  in  the  Columbia  would  ever  drop  below 
24,000,  I  think  it  is,  second  feet. 

Q.     Speak  a  little  louder. 

A.  The  only  hazard,  you  might  call  it,  would  be 
whether  the  flow  in  the  Columbia  would  drojD  below 
24.000,  say  300  second  feet.  Our  belief  that  it  would 
not  drop  is  the  agreement  between  Puget  Sound 
Power  and  Light  and  the  Bureau  of  Reclamation. 
The  Reclamation  guaranteed  to  them  that  their 
operation  of  Grand  Coulee  Dam  would  not  be  such 
as  to  make  their  flow  less  than  the  previous  min- 
imum flow  of  the  Columbia. 

Q.     And  what  was  that? 

A.  24,000  plus.  I  don't  recall  the  exact  figure; 
slightly  over  24,000  second  feet. 

Q.     The  Puget  Sound  is  located  where? 

A.  The  power  plant  is  about  twelve  miles  south 
of  Wenatchee,  along  the  river,  and  probably  eight 
or  nine  miles  above  [461]  this  Trinidad  Gauging 
Station. 

Q.     That  is  the  Rock  Island  Dam? 
A.     That  is  the  Rock  Island  Dam. 
Q.     And  were  your  computations  based  on  what 
you  could  do  at  a  24,000  second  foot  flow? 
A.     Yes,  sir. 


Priest  Rapids  Irrigation  District  499 

(Testimony  of  Gerald  D.  Hall.) 

Q.  And  could  yoii  detail,  Mr.  Hall,  what  work 
would  be  necessary  on  this  canal  to  secure  the  vol- 
ume of  water  at  the  power  house  that  you  have 
described  ? 

Mr.  Ramsey:  Just  a  minute.  If  the  Court 
please,  I  am  going  to  object  to  this  line  of  testimony 
as  being  purely  speculative.  Here  is  a  general  plan 
made  iii  1938,  not  carried  through  and  completed 
in  1943,  and  it  seems  to  me  moving  into  the  realm 
of  pure  speculation  when  we  start  talking  of  en- 
larging the  capa<3ity  of  the  ])lant  on  plans  made 
five  years  before  the  government  took  over  the 
plant,  and  using  that  as  a  basis  for  determining  the 
prospective  productive  power  of  the  generating 
plant. 

The  Court:  I  think  I'll  have  the  jury  step  out 
just  a  minute,  and  we  can  discuss  this. 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

The  Court:  All  right,  1  would  like  to  hear  from 
you,  ^Mr.  Powell,  as  to  wliat  your  purpose  is  here 
of  this  [462]  testimony. 

Mr.  Powell :  The  purpose,  if  your  Honor  please, 
my  understanding  of  the  testimony  is  that  the  ex- 
aminations were  started  in  1938  and  the  studies 
completed  and  part  of  the  work  done  in  1940,  and 
I  assume  that  therefoi'e  part  of  the  work  would  be 
done  during  low  water  stages  in  1941,  which  was 
the  time  the  war  started,  and  the  prices  started  to 
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go  up,  which  of  course  naturally  would  change  all 
conditions  as  far  as  the  District  and  that  improve- 
ment were  concerned.  Since  the  i3lans  had  been 
made  and  the  work  had  been  started  and  partially 
completed,  we  feel  it  is  not  speculative  at  all,  but 
is  part  of  a  general  plan  of  improvement  that  we're 
entitled  to  take  into  consideration  in  determining 
Avhat  a  buyer,  ready,  able  and  willing  to  buy,  fully 
informed,  would  take  into  consideration,  that  if  the 
work  were  done  3500  feet  or  so  below  the  intake,  but 
other  work  to  be  done  below  that,  the  work  already 
done  would  not  be  of  full  value  until  the  other  work 
were  completed,  and  the  purpose  of  the  work  being 
to  get  a  full  head  of  water  at  the  power  house  at 
]ow  stages  of  the  river,  which  could  not  be  obtained 
in  the  present  condition  of  the  power  canal ;  and  we 
will  show  later  on,  if  your  Honor  please,  the  power 
production  of  the  plant  in  '42,  as  showing  the  de- 
cline of  power  production  during  low  water  and  the 
increase  of  power  production  during  high  water, 
and  this  testimony  will  show  that  it  is  possible  to 
bring  the  power  production  up  during  the  low  water 
period,  when  there  is  plenty  of  water  in  the  river 
but  not  enough  water  in  the  canal  to  operate  at 
capacity,  but  with  this  work  done  it  would  be  oper- 
ated at  capacity  and  increase  the  power  production 
during  that  time  of  the  season. 

Mr.  Ramsey:  I  think,  if  the  Court  please,  that 
we  must  keep  in  mind  all  the  testimony  that's  been 
adduced  at  the  present  time  on  this  matter.  The 
fact  that  in  1938  the  Priest  Rapids  Irrigation  Dis- 
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tiict  had  made  application  for  a  government  loan 
in  the  amount  of  more  than  $400,000.00  for  the  re- 
hahilitation  of  the  District,  its  power  plant  and  all 
the  facilities  of  the  District,  which  they  never  re- 
ceived. It  is  all  very  well  to  talk  about  a  survey,  and 
plans  for  improvement,  but  I  think  we  should  recog- 
nize and  must  recognize  that  carrying  out  that  plan 
was  dependent  upon  receiving  a  grant  of  Federal 
money,  or  being  able  to  borrow  under  the  guarantee 
of  the  government,  a  very  large  sum  of  money  for  a 
very  small  District,  and  that  it  never  went  through. 

Mr.  Cheadle:  I  dislike  interrupting  Mr.  Ramsey, 
l)ut  he  has  not  put  in  any  evidence  of  that,  if  he  is 
stating  that  the  government  is  going  to  offer  proof 
of  that  application  for  loan,  and  the  date  of  it,  and 
so  on [464] 

The  Court:  This  witness  testified,  as  I  recall, 
that  an  application  was  made  for  a  WPA  grant 

Mr.  Ramsey:     PWA. 

The  Court:  and  loan  in  1938,  and  I  under- 
stood this  survey  was  in  connection  with  that  appli- 
cation. It  hasn't  been  shown  by  his  testimony  or 
any  other  that  the  loan  had  been  allowed  or  granted. 

Mr.  Ramsey:  If  I  recall  correctly,  I  think  there 
was  some  testimony  on  the  part  of  the  Chairman  of 
the  Board,  also,  that  is,  Mr.  Salvini,  about  those 
plans  in  connection  with  the  granting  of  the  option 
on  all  of  their  lands  to  the  Priest  Rapids  Develo))- 
ment  Company.  I  submit  to  the  Court  that  we 
should  not  ])ermit  some  of  these  plans  that  never 
matured  to  serve  as  a  liasis  for  opening  up  a  very 
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wide  field  here.  We  're  now  confronted,  if  we  go  into 
this  thing,  with  the  proposition  of  inquiring  into  the 
cost  of  carrying  through  this  proposed  or  projected 
plan  of  development,  an  inquiry  into  the  amount 
that  the  generating  capacity  of  the  plant  would  be 
added  thereby,  and  a  sort  of  comparison  for  the  pur- 
pose of  determining  whether  the  cost  involved  was 
so  large  as  to  make  the  thing  not  at  all  attractive. 
If  we're  going  to  take  the  position  of  a  prospective 
buyer,  all  of  those  things  would  enter  into  his  con- 
sideration of  the  situation;  how  much  money  he 
w^ould  have  to  put  out,  what  the  [465]  results  would 
be  if  he  did  put  that  out — we're  opening  up  a  very, 
very  wide  field,  and  I  submit  to  the  Court  that  it  is 
speculative,  purely  and  simply. 

The  Court:     Have  you  anything  further? 

Mr.  Powell:  I  don't  see  that  we're  opening  a 
very  wide  field.  We're  limiting  this  to  the  investi- 
gation made  from  1938  to  1940,  and  the  improve- 
ment partiall}^  completed  in  1940  before  the  war 
started. 

The  Court:  Well,  I  think  you  should  be  per- 
mitted to  show  the  history  of  this  project  down 
there,  and  show,  if  you  care  to,  what  improvements 
have  been  made  and  the  extent  to  which  they  were 
actually  completed  prior  to  the  time  the  govern- 
ment took  over  the  i3roperty,  but  I  don't  believe  it 
is  proper  to  go  into  speculation  as  to  what  improve- 
ments could  be  made  or  might  have  been  made  in 
the  future,  had  some  plan  been  carried  out.  It  is 
conceivable  that  a  dam  might  be  thrown  all  the  way 
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across  the  Columbia  River,   I   think   there's   some 
talk  of  that,  and  you  could  develop  a  plant  compara- 
ble to  Bonneville,  but  surely  we  can't  go  into  that. 

We  have  to  take  that  plant  as  it  existed  up  to  the 
time  the  government  took  it  over  and  to  that  extent 
tlie  evidence  will  be  admitted,  but  not  speculating 
what  might  have  been  done  sometime  in  the  in- 
definite future. 

Mr.  Powell :  I  don 't  have  it  ready  now,  your 
Honor,  we  did  not  anticipate  that  we  would  be 
precluded  from  presenting  evidence  concerning  a 
proposed  clean-out  of  the  channel,  which  is  what  it 
amounts  to,  of  the  power  plant,  and  therefore  we 
would  like  to  have  an  opportunity  to  make  an  offer 
of  proof  on  that  subject. 

The  Court:  I  think  you  have.  Testimony  has 
gone  in  without  objection,  has  it  not,  that  you  im- 
proved a  part  of  the  power  canal  channel,  and  that 
it  will  be  necessary  to  enlarge  the  rest  of  it  to  get 
the  full  flow  through  the  lower  end  of  the  canal. 
What  else  do  you  propose  to  prove,  that  you  were 
going  to  do  that  in  the  future  if  you  got  a  grant 
of  money? 

Mr.  Powell :  That  it  could  be  done  at  a  nominal 
cost,  or  the  reasonable  cost  that  Mr.  Hall  made  a 
study  of. 

The  Court :  Then  we  would  have  to  let  the  gov- 
ernment come  in  and  show  it  couldn't  be  done  at  a 
reasonable  cost.  They  could  send  their  engineers 
down  there  and  make  a  study.  That  it  seems  to  me 
is  going  a  little  too  far  afield.  I  think  I  should  limit 
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you  to  the  plant  as  it  stood,  with  the  improvements 
that  were  made  up  to  the  time  of  the  taking  by  the 
government;  and  you  may  make  an  offer  of  proof, 
of  course,  if  you  wish,  in  the  absence  of  the  jury, 
here,  if  you  care  to  do  so  now. 

Mr.  Powell:  Shall  I  state  the  offer  of  proof 
now,  [467]  your  Honor? 

The  Court :     Yes,  if  you  're  ready. 

Mr.  Powell :  We  offer  to  prove  by  this  witness 
that  starting  in  1938  he  made  a  study  of  the  power 
canal  and  a  survey  of  the  power  canal  and  planned 
canal  improvements  to  be  made,  and  that  they  were 
made  in  part  in  the  year  of  1940;  that  they  were  not 
comjDleted  at  that  time  but  that  they  could  be  com- 
pleted at  a  cost  of  $30,000.00,  that  they  could  have 
been  completed  at  that  time  at  a  cost  of  $30,000.00, 
which  would  have  increased  the  flow  of  water  at  the 
power  house  by  sufficient  to  produce  maximum  gen- 
eration of  power  during  the  low  water  stages  of  the 
river,  and  that  the  improvements  have  not  been 
made  because  of  the  fact  that  it  was  not  possible 
to  do  the  work  after  the  low  water  stage  in  1940 
because  of  the  intervention  of  the  Avar  in  the  fall, 
in  December,  of  1941 ;  and  if  I  may  add  this  to  the 
offer,  if  your  Honor  please,  it  is  our  theory  that  in 
view  of  the  fact  that  this  was  within  the  contempla- 
tion of  the  sellers,  and  part  of  the  work  had  been 
done,  but  by  reason  of  the  fact  that  part  of  it  had 
been  done,  the  maximum  use  or  value  of  the  work 
that  had  been  done  could  not  be  realized  until  it  was 
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completed,  and  that  it  would  be  information  that  a 
well  informed  buyer  would  want  to  secure  or  would 
want  to  have  in  order  to  make  the  purchase  of  the 
power  plant  and  the  power  canal  property. 

The  Court:     Mr.  Ramsey? 

Mr.  Ramsey:  Objected  to,  if  the  Court  please, 
for  the  reasons  already  stated. 

The  Court:  Objection  will  be  sustained.  Excep- 
tion allowed  to  the  defendants.  Call  in  the  jury. 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 

Direct  Examination 
(Continued) 
By  Mr.  Powell: 

Q.  What,  if  any,  improvement  work  had  been 
done  at  the  spillway,  Mr.  Hall? 

A.  There  had  been  a  concrete  wall  installed,  I 
think  three  or  four  years  before  that,  and  Some 
openings  left  for  stop  log  control  of  the  flow  of 
water. 

Q.     For  what? 

A.  For  control  of  the  flow  of  water  by  stop  logs 
in  through  these  openings.  We  did  not  do  any  work 
in  the  spillway  section  proper  in  1940  or  194-1^ 

Q.    What  was  the  purpose  of  this  spillway? ,  , 

A.  Originally  it  was  to  provide  a  sluice-way  for 
the  upper  section  of  the  canal  and  to  control  eleva- 
tion during  low  water,  but  after  the  conditions  were 
changed,  then  the  top  of  the  concrete  wall  was  much 
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higher  than  the  elevation  in  the  canal  at  low  water, 

so  only  the  sluice-way  [469]  section  was  then  used. 

Q.  And  when  is  the  spillway  actually  in  opera- 
tion? 

A.  I  couldn  't  answer  that ;  it  is — I  think  it  would 
run  over  the  wall  when  the  river  flow  was  up  to 
around  seventy  or  eighty  thousand  second  feet;  it 
would  run  over  the  wall  automatically. 

Q.  When  the  flow  of  the  river  gets  up  to  seventy 
or  eighty  thousand  second  feef? 

A.     That  is  as  I  recall  it. 

Q.  And  the  purpose  of  it  is  to  do  what,  besides 
act  as  a  sluice-way  for  sand? 

A.  It  flows  below  that.  You  would  lose  water 
through  the  opening  if  the  spillway  wall  were  not 
there  under  the  old  conditions,  but  when  we  deep- 
ened the  canal  the  spillway  then  was  not  as  effective 
as  it  had  been  previously. 

Q.  Well,  during  extreme  high  water  what  hap- 
pened at  the  spillway? 

A.     Terrific  waste  at  the  spillway. 

Q.  Lots  of  water  goes  over  the  spillway.  How 
high  does  the  water  get  at  the  power  house  at  that 
time? 

A.  I  think  the  fore-bay  elevation  is  495.  I  don't 
find  that  here,  quickly.  That's  above  the  power 
house,  against  the  river  elevation  of  496,  997,  at 
the  rapids,  and  then  during  those  periods  the  net 
head  through  the  power  plant  is  reduced  because 
of  the [470] 
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Q.  I  don't  need  that  figure,  Mr.  Hall,  except 
that  I  wondered  if  you  could  tell  us  how  far  the 
water  gets  up  on  the  upj^er  side  of  the  power  house. 

A.     About  six  feet  below  the  floor. 

Q.     About  six  feet  below  the  floor? 

A.     Below  the  main  floor. 

Q.  And  when  it  gets  up  to  that  point  does  it 
back  up  the  canal?  A.     Oh,  yes. 

Q.     And  runs  out  the  spillway? 

A.     Considerable  flow  through  the  spillway. 

Q.  You  say  at  that  time  the  net  head  is  re- 
duced? A.     Yes. 

Q.     Why  is  that? 

A.  Because  the  water  at  the  foot  of  the  rapids 
rise  more  in  proportion  than  it  does  at  the  hand. 

Q.  Why  does  it  rise  more  at  the  foot  than  it 
does  at  the  head  of  the  rapids  ? 

A.     Difference  in  channel  conditions  of  the  river. 

Q.     Wider  above  than  below? 

A.  I  think  the  channel  condition  is  different  at 
the  head,  causing  it  to  be  shallow  and  wide.  We 
have  never  taken  channel  survey  readings.  We  had 
gauges  in  there,  and  read  them  simultaneously  to 
see  what  the  effect  was,  and  eight-tenths  of  a  foot 
at  the  head  of  the  rapids,  as  I  [471]  recall  it,  this 
only  aj)plies  to  certain  stages,  would  create  a  differ- 
ence of  four  feet  at  the  power  house. 

Q.  Did  you  make  an  investigation  at  any  time 
of  the  irrigation  district,  properties  of  tbo  district, 
Mr.   Hall?  A.     Yes. 
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Q.  You  were,  I  believe,  with  Mr.  Tinling  when 
he  made  his  investigations?  A.     I  was. 

Q.  And  did  you  help  him  inventory  any  of  the 
property  ? 

A.  On  part  of  the  electrical,  yes.  I  worked  on 
the  other  parts  of  the  property  principally. 

Q.  When  did  you  make  your  investigation  of 
the  properties  for  inventory  purposes'? 

A.     I  don't  remember  the  exact  month. 

Q.     In  the  year  of  1943? 

A.     Yes ;  I  think  it  was  in  April. 

Q.     And  what  did  your  investigation  consist  of? 

A.  Valuation  of  all  properties,  and  my  phase 
of  the  work  was  the  canals  and  powerhouses,  that 
type  of  construction;  Mr.  Tinling  was  electric. 

Q.  Mr.  Tinling 's  was  the  electrical,  and  yours 
was  the  excavations  and  the  structures? 

A     Yes. 

(Whereupon,  Cost  of  Reproduction  New, 
Canals  and  Structures,  by  G.  D.  Hall,  was 
marked  Defendant's  Exhibit  No.  11  for  identi- 
fication.) 

Q.  Mr.  Hall,  I  hand  you  Defendant's  identifica- 
tion 11,  and  will  ask  you  to  examine  it,  if  you  will, 
please. 

The  Court:     What  was  the  last  question? 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 
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The  Court:  Hasn't  he  had  time  enough  now  to 
examine  it  and  tell  what  it  is?  Let's  get  ahead  with 
this. 

Q.     Yes,  your  Honor;  I'm  sorry. 

A.  This  is  a  tabulation  of  the  appraisals  of  the 
power  canal,  generating  phmt  structures,  Coyote 
Pumping  Station  structures,  main  irrigation  canal, 
and  the  lateral  system. 

Q.  Are  the  items  that  refer  to  the  power  canal 
and  the  generating  plant  stated  separately  fi'om 
the  pumping  plant  and  the  irrigation  system? 

A.     They  are. 

Q.  You  have  an  item  on  page  2,  Mr.  Hall,  of 
engineering  and  legal  expense,  8  per  cent? 

A.     Right. 

Q.  That  has  not  been  segregated,  however,  has 
is,  or  divided  between  the  two  different  items? 

A.  It  would  have  to  be  divided  out  separately 
for  each  item  [473]  if  you  wished  to  distribute  it 
that  way. 

Q.  What  is  the — rather,  do  the  items,  Mr.  Hall, 
include  the  power  canal  and  the  generating  plant 
structures  ?  A.     Yes. 

Q.     And  are  the  quantities  shown? 

A.  Quantities  of  excavation,  concrete,  rein- 
forcing, other  items  are  shown.  .  \ 

Q.     And  how  did  you  arrive  at  the  quantities? 

A.  The  quantities  of  excavation  are  from  the 
surveys  taken  foi*  that  job. 

Q.  And  were  there  definite  examinations  of  the 
quantities  of  concrete  in  the  power  plant? 

A.    Yes. 
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Q.  And  does  that  same  thing  apply  to  the  pump- 
ing station? 

A.     Yes,  the  same  method  was  used. 

Q.     How  do  you  arrive  at  those  quantities? 

A.  We  use  the  original  plans,  check  them  by 
field  measurements,  and  then  computed  the  quanti- 
ties in  the  same  manner  as  you  would  for  a  contract. 

Q.  Does  the  same  thing  apply  to  the  excavation 
of  the  main  canal  and  the  lateral  system  ? 

A.     It  does. 

Q.     Did  you  make  the  computation,  Mr.   Hall? 

A.     I  checked  them. 

Q.     Pardon.  [474] 

A.    I  checked  them. 

Q.     Were  they  made  under  your  supervision? 

A.     Yes. 

Mr.  Powell:  We  offer  the  identification  in  evi- 
dence, your  Honor. 

Mr.  Ramsey:  Objected  to,  if  the  Court  please, 
for  the  same  reasons  urged  in  objecting  to  the 
introduction  of  Exhibit  9. 

The  Court:  Objection  will  be  overruled.  Ad- 
mitted. 

Mr.  Ramsey:     Exception,  please. 

The  Court:     Exception  is  allowed. 

(Whereupon,    Defendant's    Exhibit    No.    11 
for  identification  was  admitted  in  evidence.) 

Mr.  Powell:  I  wonder  if  the  Court  would  want 
the  original? 

The   Court:     No,   that   isn't  necessary. 
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Mr.  Powell:  These  are  not  photostatie  ('0])ies; 
they  are  copies,  however,  which  have  been  pi'oofed. 

The  Court:  If  you're  short  of  copies  I  can  use 
the  original  and  let  you  have  this  one. 

Mr,  Powell :     No,  there  are  thirteen  here. 

(Whereupon,  the  Clerk  distributed  copies 
of  Defendant's  Exhibit  No.  11  to  the  jury  and 
one  alternate  juror.) 

Mr.  Ramsey:  May  the  record  show  that  the 
government  makes  the  same  objection  to  the  fur- 
nishing of  copies  of  Exhibit  11  to  the  members  of  the 
jury  as  was  made  to  the  furnishing  of  copies  of 
Exhibit  9  to  the  jury. 

The  Court :  Yes,  that  may  be  shown.  Objection 
is  overruled  and  exception  is  allowed. 

Mr.  Powell:  I  understand  that  counsel  is  not 
objecting  because  they  are  copies'? 

Mr.  Ramsey:  No,  there  is  no  objection  on  that 
ground. 

Direct  Examination 
(Continued) 

Q.  Now,  Mr.  Hall,  referring  to  Defendant's 
Exhibit  11,  on  page  1  appeal's  the  power  canal,  is 
that  correct?  A.     Right. 

Q.  And  can  you  describe  tlie  method  that  you 
followed  to  arrive  at  the  amount  of  excavation  in 
the  power  canal? 

A.  We  used  our  survey  to  com])ute  the  quanti- 
ties for  both  the  old  canal  and  the  proposed  new 
quantities  in  excavating  the  upper  end.    We  then 
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used  the  original  records  to  check  our  computation 
of  quantities  in  the  old  canal.  Now,  some  of  the 
work  they  did  was  washed  away  in  later  years.  We 
had  to  make  an  allowance  for  that,  so  the  quantity 
shown  is  less  than  that  shown  by  original  records. 

Q.     The  quantity  is  what? 

A.  The  quantity  shown  for  the  old  canal  is  less 
than  will  be  shown  in  the  original  records,  the  quan- 
tity shown  here.  [476] 

Q.  I  see.  And  where  did  you  get  your  unit 
price,  Mr.  Hall? 

A.  The  lower  end  of  the  canal  is  taken  partly 
from  original  records  and  partly  from  current  bid 
prices.  Most  of  the  material  in  that  section  had  to 
be  loaded  with  a  shovel  and  hauled  out  to  the  upper 
end,  so  the  cost  would  be  a  little  higher.  However, 
being  gravel,  there  wasn't  so  much  drilling  and 
shooting,  blasting  of  material.  I  believe  that  unit 
price  represented  a  good  cross  section  of  current 
bid  prices  for  similar  work  at  that  time. 

Q.     At  what  time? 

A.     At  the  time  of  the  appraisal. 

Q.  And  why  is  there  a  difference  between  the 
original  and  subsequent  excavation? 

A.  Because  the  work  could  be  done  better  with 
machines  upon  the  upper  section,  and  we  had  actual 
bid  prices,  we  used  the  actual  bid  prices  for  that 
part   of  the   yardage   shown. 

Q.     You  used  the  bid  prices  for  that  portion? 

A.     That's  right. 
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Q.     You  didn't  do  any  work  in  1943,  did  you? 

A.     No,  in  1940  and  1941. 

Q.  You  took  the  bid  prices  of  1940  and  1941  and 
api3lied  tlieni  to  the  1943  appraisal? 

A.     That's  right. 

Q.  They  actually  were  much  lower  than  they 
were  in  1943? 

A.     Yes,  prices  had  begun  to  increase  then.  [477] 

Q.  So  you  have  actually  taken  a  much  lower 
price  than  the  price  would  have  been  in  1943? 

A.  The  upper  section  I  think  the  cost  would 
have  gone  up  in  1943;  well,  I  think  it  would  the 
lower,  too,  but  here  we  used  the  actual  cost  prices 
and  actual  bid  prices. 

Q.  And  you  have  an  item  of  spillway  structure 
and  crib  dam?  A.     Yes. 

Q.  And  what  then  was  your  computation  of 
the — by  the  way,  Mr.  Hall,  what  do  these  figures 
represent,  a  depreciated  value  or  a  new  value  as  of 
1943? 

A.  Well,  the  cost  of  reproduction  new,  or  in 
equal  condition. 

Q.     Or  what? 

A.  Or  in  equal  condition;  the  cost  of  repro- 
duction m  kind  at  that  time. 

Q.  I  tliink,  Mr.  Hall,  you  have  two  confusing 
terms,  or  two  different  terms  there.  The  boist  of 
re])roduction  new  would  be  different  than  the  repro- 
duction in  kind,  wouldn't  it? 

A.  That's  right;  if  it  is  an  excavation  that 
hasn't  deteriorated  because  of  the  sloughing  of  the 
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banks,  and  the  channel  is  the  same,  the  cost  of  re- 
I^roduction  would  be  equal  without  depreciation; 
there  is  no  depreciation  in  that  item.  If  it  were 
concrete  structure  or  pipe  line,  the  appraisal  is 
made  on  the  basis  of  reproduction  of  actual  physi- 
cal kind,  which  I  have  termed  reproduction  in 
kind. 

Q.  Then  your  designation  of  cost  of  reproduc- 
tion new  is  not  entirely  correct? 

A.     That's  right. 

Mr.  Ramsey:  May  the  record  show,  in  the  light 
of  the  explanation  of  the  witness  as  to  the  basis  of 
his  appraisal,  that  the  government  interposes  the 
same  objection  to  the  testimony  of  the  witness  as  to 
reproduction  cost,  not  plus  depreciation,  as  it  inter- 
posed at  the  introduction  of  the  testimony  of  the 
preceding  witness. 

The  Court:  Yes,  the  record  may  show  that,  and 
the  objection  is  overruled. 

Mr.  Powell:  May  I  make  this  statement,  so 
there  will  be  no  confusion?  We  are  not  claiming 
that  the  reproduction  cost  new  is  the  sole  element 
of  value.  It  is  merely  one  of  the  elements  that 
would  be  taken  into  consideration  by  an  informed 
buyer  and  an  informed  seller. 

The  Court:  That  is  the  purpose  for  which  it 
is  admitted. 

Mr.  Powell :  Just  as  one  of  the  elements  to  show 
value. 
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Direct  Examination 
(Continued) 

Q.  Now,  what  is  the  total  value,  Mr.  Hall,  as 
of  1943,  of  the  power  canal  and  the  spillway  and 
crib  dam? 

A.  $141,840,  without  the  addition  of  8  per  cent 
for  engineering  and  legal,  which  should  be  added 
to  get  your  total  cost  for  that  item. 

Q.  And  is  there  any  depreciation,  Mr.  Hall,  on 
an  excavation  of  that  kind? 

A.  Not  in  this  particular  instance,  because  when 
the  canal  was  de-watered  for  work  in  1940  and  1941 
we  found  the  original  excavation  was  very  nearly 
as  it  was  left.  In  other  words,  your  canal  section 
had  not  changed  much  by  usage. 

Q.  Now,  what  about  the  next  item  of  generating 
plant  structures? 

A.  Structure  excavation  is  based  ui)on  prices 
at  that  time,  and  the  plant,  I  might  say,  is  set  in 
rock.  The  concrete  is  based  upon  the  same  current 
bid  price  that  we  use  here,  $30.00;  reinforcing,  6 
cents  per  iDound,  was  the  current  bid  price.  The 
other  items  are  in  line  with  that  same  practice, 
with  the  exception  of  these  operators'  residences, 
which  we  estimated  from  comparable  cost  on  the 
basis  of  rei)lacing  them  in  kind.  They  needed  consi- 
derable maintenance  in  the  way  of  paint  and  other 
items.  The  total  of  those  items,  without  the  en- 
gineering and   general  expense,   is  $138,900.00. 
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Q.  I  noticed,  Mr.  Hall,  the  two  large  items 
mider  that  particular  heading  are  the  structure 
excavation  and  the  concrete.  Why  are  the  unit 
prices  so  high?  [480] 

A.     Not  unit  prices;  you  mean  total  price? 

Q.  No,  the  unit  price  of  rock  excavation,  $4.00 
a  yard. 

A.  In  that  location  it  is  necessary  to  excavate 
some  rock  below  the  river.  You  would  have  to  de- 
water  that.  Then  too,  they  were  cutting  little 
benches  in  the  bank  as  they  went  back  up,  on 
which  to  set  the  power  plant.  That  type  of  rock  ex- 
cavation is  more  expensive  than  to  blast  a  road 
cut,  for  example. 

Q.  And  about  the  concrete,  what  is  the  condition 
of  the  concrete  now,  or  was  it  in  1943? 

A.     It's  in  very  good  condition. 

Q.     Pardon? 

A.     It's  in  very  good  condition. 

Q.  Is  the  concrete  structure — can  you  tell  by 
your  examination  whether  it  is  well  made  or 

A.  Well,  there  are  no  cracks  of  any  consequence 
in  the  structure,  and  then  we  had  to  drill  holes 
through  the  floor  to  install  a  iiew  governor,  piping, 
and  do  other  work,  and  we  found  the  concrete  to  be 
very  hard. 

Q.  Now,  your  next  item,  Mr.  Hall,  Coyote 
Pumping  Station. 

A.  Structure  excavation  in  that  location  is 
easier,  there  is  less  quantity  below  water,  so  we 
used  the  unit  price  of  $2.00,  used  the  same  unit 
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price  for  the  concrete  as  we  did  at  Priest  Rapids; 
reinforcing  steel,  because  of  a  difference  in  cliarac- 
ter,  there  were  some  special  I-beams,  [481]  caused 
us  to  use  a  higher  unit  price;  then  there  had  been 
installed  in  the  river  a  timber  intake,  and  that  price 
was  based  largely  upon  historical  value.  It,  like 
tlie  cribbing  at  Priest  Rapids,  is  in  good  condition; 
it's  been  under  water  practically  continuously. 

Q.     Could  you  see  it  % 

A.  You  could  at  low  water,  ])ut  the  top  was 
still  below  water,  piping  under  the  lowest  of  low 
water.  The  discharge  pipe  item  shown  of  $4900.00 
was  a  new  pipe  that  was  purchased  and  on  the 
ground,  ready  to  replace  the  old  pipe.  No  credit 
was  given  for  the  old  discharge  pipe.  The  opera- 
tors' residences  was  appraised  in  the  same  manner 
as  before  for  the  other  residences.  The  total  of 
those  items  in  connection  with  that  station  is 
$36,940.00,  without  the  addition  of  overhead  ex- 
pense. 

Q.  Now,  Mr.  Plall,  before  we  leave  the  Coyote 
Pumping  Station  structure,  you  have  discharge 
pipe,  $4900.00.  What  kind  of  a  discharge  pipe  was 
installed  in  the  ])umping  station  in  1943? 

A.     It  was  a  wood  stave  pipe. 

Q.  We  noticed  the  other  day  there  was  a  con- 
crete discharge  pipe.  That  was  installed  later  f 

A.     I  wouldn't  know  about  that. 

Q.     Wlien  you  made  the  inventory  what 

A.  There  was  only  the  wood  stave  ])i])e  in 
operation.  [482] 
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Q.  Do  you  remember  the  size  of  the  wood  stave 
pipe  ?  A.     72  inches,  as  I  recall. 

Q.     How  many  were  there?  A.     One. 

Q.     One  discharge  pipe*? 

A.  There  was  another  one  there  that  had  been 
abandoned  the  previous  year,  but  that  wasn't  taken 
into  consideration,  where  it  was  not  even  connected 
to  the  pumping  plant.  It  had  been  cut  off  just 
above  it. 

Q.  Now,  where  was  the  operators'  residence  lo- 
cated ? 

A.  It  was  on  a  little  higher  ground,  about  250 
or  300  feet  west  and  100  feet  south  of  the  plant. 

Q.     All  right,  the  next  item,  Mr.  Hall. 

A.  This  is  the  main  irrigation  canal.  Because 
most  of  the  material  in  that  area  is  earth  and  sand, 
to  be  excavated  easily,  and  it  could  be  side-cast 
with  a  shovel,  there's  a  unit  price  of  15  cents.  The 
loose  rock  and  gravel  prices  were  based  on  current 
bid  prices.  In  fact,  we  had  a  bid  price  of  almost 
that  amount  for  some  enlargement.  The  flume  was 
appraised  on  the  basis  of  the  value  of  the  material 
and  the  frame.  Concrete,  because  it  was  lining  that 
could  be  placed  without  forms,  we  used  a  lower 
unit  price;  spillway,  gates  and  checks,  a  lump  simi, 
in  comparison  with  similar  structures  elsewhere. 
We  had  some  current  bid  prices  on  gates  and  checks 
of  that  kind.  [483]  We  used  a  lower  sum  because  of 
the  condition  of  the  gates. 

Q.     Now,  what  concrete  does  that  refer  to? 

A.     Pardon  ? 
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Q.  What  concrete  is  referred  to  tlici-e  under  tliat 
heading  ? 

A.  There  is  a  concrete  transition  at  the  outlet 
of  the  discharge  pipe,  or  rather  there  was;  I  think 
it  was  about  fifty  feet  long.  There  were  also  some 
transitions  down  near  the  points  of  diversion  in  the 
spillway. 

Q.  What  do  you  mean  by  concrete  transition, 
Mr.  Hall? 

A.  In  this  case  the  channel  was  rectangular  at 
the  outlet  of  the  pipe,  and  the  walls  turned  from  the 
vertical  to  follow  the  slope,  the  walls  of  the  channel 
where  they  contacted  the  earth,  or  rather  went  from 
concrete  to  earth. 

Q.  That  is,  the  transition  being  a  change  from  a 
pipe  line  or  flume  to  a  ditch? 

A.  So  that  the  one  end,  say  the  outlet  end  of 
the  pipe,  corresponds  closely  to  the  area  and  shape 
of  the  pipe,  and  the  channel  is  gradually  changed 
to  conform  to  the  shape  of  the  ditch  at  the  outlet 
end,  in  this  case. 

Q.  Now,  what  have  you  included,  if  anything, 
for  concrete  lining  of  the  canals  ?  A.     Nothing. 

Q.  Nothing.  Now,  the  next  item  is  what,  Mr. 
Hall?  [484]  A.     Lateral  system. 

Q.     That  is  put  in  at  a  lump  sum,  is  it? 

A.  Yes.  The  construction  cost  of  the  canal,  the 
total  cost,  $68,400.00,  the  total  of  the  items  just 
previously  discussed,  was  $68,400.00,  then  the  lat- 
eral system  is  a  separate  item  and  a  single  item. 
That  value  is  based  solely  upon  the  condition  of  the 
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distribution  system  as  compared  to  current  distribu- 
tion system  costs  of  the  Bureau  of  Reclamation. 

Q.     Do  they  correspond  to  bid  prices'? 

A.  Yes;  we  estimated  the  condition  of  the  lat- 
eral system  to  be  about  20  per  cent  of  the  average 
cost  according  to  their  contracts  at  that  time. 

Q.  What,  then,  Mr.  Hall,  was  the  total  figure 
that  you  had  for  this,  the  reproduction  cost  of  these 
items  ? 

A.  The  total  was  construction  cost,  $395,080.00; 
adding  general  expense  of  $31,606.40  makes  a  grand 
total  of  $426,686.40. 

Q.  Now,  what  about  this  item  of  engineering 
and  overhead,  Mr.  Hall?  Engineering,  legal,  and 
overhead,  or  whatever  it  is? 

A.  That  represents  the  average  cost  for  projects 
of  this  type  and  size.  I  might  add  there  that  in  look- 
ing up  the  historical  cost  I  find  it  is  closer  to  10 
per  cent,  because  there  was  a  great  deal  of  expense 
involved  in  [485]  acquiring  titles  and  other  proce- 
dure of  that  kind,  so  that  when  you  deduct  that  from 
the  other  expense  the  original  constructors  had  to 
bear,  it  comes  very  close  to  this  8  per  cent. 

Q.  You  can  prepare,  can  you,  a  sheet,  Mr.  Hall, 
dividing  that  item  and  applying  part  of  it  to  the 
power  house  and  power  canal  and  part  of  it  to  the 
pumping  plant  and  the  irrigation  canal? 

A.     Yes,  I  can. 

Mr.  Powell :  May  we  ask  leave  to  do  that,  your 
Honor  ? 
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The  Court :  Yes,  if  you  will  segregate  the  j)ower 
plant  structures  from  the  irrigation  works  struc- 
tures. 

Mr.  Powell:  You  don't  need  to  do  it  now,  Mr. 
Hall. 

Witness:     I  have  part  of  it  broken  down  now. 

The  Court:  Well,  it  isn't  necessary  to  do  it  now. 
The  court  will  adjourn  now  until  10  o'clock  tomor- 
row morning.  We  got  along  faster  today  so  we'll 
quit  a  little  earlier.  As  you  go  out,  members  of  the 
jury,  before  you  leave  the  building  leave  your  note- 
books and  the  copies  of  the  exhibit  with  the  bailiff. 
The  court  will  adjourn  until  tomorrow  morning  at 
10  o'clock. 

(Whereupon,  the  court  took  a  recess  in  this 
cause  until  Thursday,  February  13,  1947,  at 
10  o'clock  a.m.  [486] 


Yakima,  Washington,  February  13,  1947. 
10  o'clock  a.m. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

The  Court :  Now,  gentlemen  of  the  jury,  a  ques- 
tion has  been  raised  about  the  discharge  pipe  at 
the  pumping  station  of  the  defendant.  I  under- 
stand that  when  you  went  down  to  view  the  premises 
you  saw  a  concrete  discharge  y)ipe  there,  about  36 
inches  in  diameter;  two  concrete  discharge  ])ipes. 
The  testimony  of  the  witness  Hall  has  been  that 
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there  was  formerly  a  72  inch  wood  discharge  pipe. 
It  has  been  stipulated  and  agreed  by  counsel  for 
the  ]3arties  here  that  I  may  tell  you  that  the  old 
discharge  pipe  has  been  replaced  since  the  govern- 
ment took  over  the  property,  so  that  you  are  to 
consider  this  property  as  having  a  72  inch  wood 
discharge  pipe  rather  than  the  concrete  discharge 
pipes  whi^h  you  saw.  Is  that  clear?  You  may  pro- 
ceed. 

Mr.  Powell:  I  do  not  believe  we  had  concluded 
last  evening. 

The  Court:  I  don't  believe  so;  I  think  you  were 
still  examining  this  witness. 

GERALD  D.  HALL 

a  witness  called  on  behalf  of  the  defendant,  resumed 
the  stand  and  testified  further  as  follows:  [488] 

Direct  Examination 
(Continued) 
By  Mr.  Powell: 

Q.  Mr.  Hall,  the  values  that  you,  or  the  repro- 
duction costs  that  you  testified  to,  were  they  as  of 
any  particular  date? 

A.     They  were  as  of  that  date. 

Q.     As  of  the  date  you  made  them  ? 

A.     The  date  the  valuation  was  made. 

Q.  Now,  referring  to  the  irrigation  values,  that 
is,  the  pumping  plant  and  the  discharge  pipe  and 
the  main  and  lateral  system,  what  changes  would 
there  be  if  vou  fix  that  value  as  of  April  1,  1943? 
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A.  None  that  I  can  recall.  I  was  there  Just  after 
the  taking  and  there  were  no  changes  made  then. 
There  have  been  since. 

Q.  And  the  cost  of  reproduction  that  you  testi- 
fied to,  then,  would  be  the  same  on  April  1  as  your 
testimony  has  been ;  is  that  correct  ? 

A.     That  is  right. 

Q.     Now,  that  is  April  1,  1943. 

A.  I  think  we  made  the  appraisal  in  the  middle 
of  April  or  the  latter  part  of  April. 

Q.  There  wasn't  any  change,  then,  between 
April  1  and  the  date  you  made  the  appraisal? 

A.     No. 

Q.  If  you  had  to  relate  those  figures  back  to 
April  1  would  [489]  there  be  any  change? 

A.     None. 

Q.  Now,  with  reference  to  the  power  plant,  your 
appraisal  was  made  at  the  same  time? 

A.     Right. 

Q.  And  that  was  from  data  you  had  compiled 
previously? 

A.     It  was  compiled  at  the  time  of  the  appraisal. 

Q.  Now,  what  would  be  the  difference  in  those 
cost  figures,  Mr.  Hall,  if  you  made  your  estimates 
of  cost  as  of  October  1,  1943,  as  to  the  power  canal 
and  the  power  house?  A.     None. 

Q.     And  why  is  that? 

A.  There  had  been  very  little  change  in  con- 
struction costs  in  that  period;  there  had  been  no 
changes  made  at  the  power  house  or  the  canal  by 
the  government. 
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Q.  So  the  figures  you  testified  to,  Mr.  Hall,  were, 
in  your  opinion,  the  cost  of  reproduction  of  the 
canal  and  power  house  structures  as  of  October  1, 
1943,  also?  A.     That  is  correct. 

Q.  Now,  is  there  any  appreciable  quantity  of 
land  at  the  power  house  ■? 

A.  I  am  not  certain  as  to  the  exact  area;  I  be- 
lieve it  is  near  80  acres. 

Q.  And  what  about  the  land  at  the  Coyote  Pump- 
ing- Plant?  [490] 

A.     I  couldn't  testify  as  to  the  area. 

Mr.  Powell:  I  wonder,  if  your  Honor  please,  if 
counsel  would  be  willing  that  we  have  one  of  the 
tract  maps  that  the  government  has  prepared  ?  They 
have  surveyed  this  property,  I  understand,  and  can 
give  us  a  tract  map  so  the  area  can  be  shown. 

The  Court:     At  the  pumping  plant? 

Mr.  Powell:  It  is  all  on  one  declaration  of  tak- 
ing. I  think  the  map  is  attached  to  the  original 
declaration  of  taking. 

The  Court:  I  think  there  is  a  map  attached  to 
the  declaration  of  taking,  if  you  have  a  copy  of  it, 
Mr.  Ramsey,  that  you  could  spare. 

Mr.  Ramsey:  I  have  a  map  here,  if  the  Court 
please,  of  the  power  plant  area.  Possibly  I  have 
another  map  here  too. 

Mr.  Pow^ell :     We  can  go  on  now,  your  Honor. 

The  Court :     Yes,  all  right. 
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Direct  Examination 
(Continued) 

Q.  Do  you  know  what  head,  or  rather,  how  high 
a  lift  there  was  for  the  irrigation  water  at  the  pump- 
ing plant? 

A.  That  varied  with  the  stage  of  the  river.  As 
I  ]'e<3all  it,  it  ai)proaehed,  or  rather  averaged  be- 
tween 50  and  60  feet,  but  you  had  a  maximum  varia- 
tion of  25  feet. 

Q.     A  maximum  variation  of  25  feet?  [491] 

A.     Between  low  water  and  high  water. 

Q.  Would  that  be — rather,  what  would  l)e  your 
best  estimate,  Mr.  Hall,  of  the  low  stage,  of  the 
amount  of  the  lift  at  low  stage? 

A.  I  don't  have  that  data  in  mind.  That  25  feet 
of  variation  is  the  average  variation,  and  does  not 
refer  to  extreme  low  and  extreme  high  years;  it  is 
the  average  of  25  years  of  record. 

Q.  And  what  was  the  amount  of  water  pumped 
there? 

A.  The  time  I  tested  the  efficiency  of  the  station 
they  were  pumping  78,000  gallons  a  minute. 

Q.     And  can  you  give  that  to  us  in  second  feet? 

A.  I  beg  your  pardon,  that  is  an  error.  That  is 
the  second  feet  I  gave  yoTi ;  they  were  pumping  78 
second  feet,  instead  of  78,000. 

Q.     I  didn't  get  that  answer. 

A.  That  was  an  error.  I  should  have  said  78 
second  feet,  instead  of  78,000  gallons  per  minute. 

Q.     Per  minute? 
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A.  78  second  feet,  instead  of  78,000  gallons  per 
minute. 

Q.     Did  the  quantity  of  water  vary  with  the  lift? 

A.     Yes. 

Q.  I  mean  the  quantity  of  water  that  was 
pumped 

A.  That's  right,  it  does;  the  less  head — the 
pumps  will  discharge  more  water  at  less  lift,  I 
should  say.  [492] 

Q.  Now,  what  was  the  condition  of  the  pumps 
when  you  made  your  tests? 

A.     You  have  reference  to  the  efficiency? 

Q.     Yes. 

A.  The  over-all  efficiency  at  the  head  condition 
at  the  item  we  made  the  test  was  51%  per  cent. 

Q.     Of  the  pumps? 

A.  No,  that  means  the  total  energy  produced  by 
the  pump  water  as  compared  with  the  electrical  in- 
put necessary  to  produce  it,  which  includes  the 
losses  in  the  motor  and  shaft  as  well  as  in  the  pumps. 

Q.  What  is  ordinary — you  don't  get  100  per  cent 
efficiency  from  a  machine  like  that,  do  you,  Mr. 
Hall?  A.     No,  sir. 

Q.  What  is  the  ordinary  percentage  of  effi- 
ciency? 

A.  We  recently  awarded  some  bids  on  a  guar- 
anteed efficiency  of  72  per  cent. 

Q.  And  does  that  percentage  of  efficiency  vary 
with  the  lift? 

A.     Yes;  that  is  for  one  stated  condition  of  lift? 
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Q.  I  see,  and  that  would  \w  the  efficiency  of  new 
pumps,  is  that  right?  A.     That  is  right. 

Q.     72  per  cent? 

A.     Pump  and  motor  included. 

Q.  And  in  this  particular  instance  when  you  ran 
your  tests  [493]   they  were  51  per  ^'ent  ? 

A.     511/2  per  cent. 

Q.  Now,  did  you  make  any  tests  to  determine 
the  amount  of  water  that  was  lost  in  the  canal? 

A.  We  tested  two  reaches,  one  ahout  five  miles 
in  length,  and  the  other  three  miles  further  down. 
The  total  loss  in  the  two  reaches  was  then  two  and 
a  half  second  feet  against  a  78  second  foot  input, 
which  would  be  slightly  over  3  per  cent. 

Q.  And  what  was  the  condition  of  the  concrete 
lining  of  the  canal? 

A.  The  lining  of  the  canal  w^as  badly  })roken. 
It  had  some  value  as  seepage  preventive,  but  not  a 
gi'eat  deal.  The  silting  of  the  canal  that  has  occurred 
through  the  years  has  been  more  effective  than 
anything. 

Q.     And  is  that  why  the  loss  was  low? 

A.    Yes. 

Q.     Do  you  consider  that  loss  low,  or  high? 

A.  That  loss  was  lower  than  average  at  that 
time,  and  it  could  have  been  higher  further  in  the 
season. 

Q.     What  time  of  the  year  did  you  make  the  test? 

A.  I'd  have  to  go  back  to  the  test  notes.  I  can't 
recall  the  month. 


528  United  States  of  America  vs. 

(Testimony  of  Gerald  D.  Hall.) 

Q.  Were  you  here  present  when  Mr.  Tinling 
testified  yesterday?  A.     Yes.  [494] 

Mr.  Powell:  I  have  here,  if  your  Honor  please, 
the  two  tabulations  that  were  mentioned,  to  segre- 
gate the  power  and  the  irrigation  values.  Before 
they're  marked  would  your  Honor  like  to  see  them? 

The  Court:     Yes,  please. 

Mr.  Powell:     Do  you  have  copies,  Mr.  Hall? 

The  Witness :    Yes,  I  have. 

The  Court:     Have  you  seen  these,  Mr.  Ramsey? 

Mr.  Ramsey:     Yes,  your  Honor. 

The  Court :     Well,  you  can  mark  them. 

(Whereupon,  summation  of  values  was 
marked  Defendant's  Exhibit  No.  12  for  identi- 
fication.) 

(Whereupon,  compilation  of  Exhibits  9  and 
11  was  marked  Defendant's  Exhibit  No.  13  for 
identification.) 

The  Court:  What  the  Court  had  in  mind  was 
simply  a  segregation  of  the  values  put  on  this  prop- 
erty by  the  witnesses  on  the  exhibits  already  put 
in  evidence,  for  the  convenience  of  the  witnesses, 
so  as  to  show  separate  totals  for  the  pumping  plant 
facilities  and  the  power  plant  facilities.  The  second 
one,  13,  it  does  not  show  on  the  face  of  it  that  it 
is  a  compilation  of  the  figures  contained  in  another 
exhibit.   What  is  that  exhibit,  Mr.  Hall's? 

Mr.  Powell :  13  is  a  compilation  of  both  exhibits 
9  and  11.  It  refers  to  both.  The  total  figure  at  the 
bottom  is  the  figure  that  was  arrived  at  by  adding 
both  of  the  figures  together. 
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The  Court:  Yes.  Well,  the  thought  that  the 
court  has  in  mind,  these  exliibits  here  are  merely  the 
testimony  of  the  witnesses  who  have  identified 
them  and  said  that  is  the  result  of  their  findings 
and  studies.  This  exhibit  should  not  be  just  put 
in  here  as  a  list  of  figures,  but  should  be  tied  down, 
it  seems  to  me,  to  the  particular  witness  who  testi- 
fied to  this,  so  it  will  not  be  put  to  the  jury  as  hav- 
ing any  virtue  of  its  own,  apart  from  the  testimony. 

Mr.  Powell:  I  might  state  that  the  word  "Val- 
ues" appearing  on  there  does  not  mean  it  is  the 
value.   It  is  the  evidence  of  the  cost. 

The  Court:  It  is  the  evidence  of  the  reprodu<?- 
tion  cost,  which  is  only  an  element  tending  to  prove 
market  value;  for  that  purpose,  at  any  rate.  You 
haven't  offered  that  yet,  have  you? 

Mr.  Powell :     No,  but  I'll  be  glad  to  have  that 

The  Court:  Well,  before  you  do  that,  perhaps 
you  had  better  offer  them  and  give  Mr.  Ramsey  a 
chance  to  express  his  thoughts. 

Direct  Examination 
(Continued) 

Q.  I  hand  you  Defendant's  identification  12,  Mr. 
Hall,  and  [496]  ask  you  if  you  know  what  it  is? 

A.     This  is  a 

Q.     Just  say  yes  or  no.  A.     Yes. 

Q.     What  is  it? 

A.  It  is  a  segregation  of  the  total  values  of  the 
power  plant  facilities  and  irrigation  features 
made  by  Mr.  Tinling  with  relation  to  the  electrical 
features. 
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Mr.  Powell:  We  offer  defendant's  identification 
12  in  evidence. 

Mr.  Ramsey:  Objected  to,  if  the  Court  please, 
first  upon  the  grounds  that  the  figures  represent  re- 
production cost  without  any  deduction  for  depre- 
ciation, and  that  value  cannot  be  shown  on  a  re- 
production cost  basis  without  including  as  an  ele- 
ment of  that  proof  depreciation  and  submitting 
to  the  jury  not  the  figure  of  reproduction  cost  alone, 
but  the  figure  reached  by  deducting  from  that  the 
depreciation.  It  is  further  objected  to  for  the  rea- 
son that  the  exhibits  offered  represent  nothing  more 
than  a  compilation  of  figures  testified  to,  not  only 
by  this  witness  but  by  the  preceding  witness,  and 
now  submitted  to  the  jury  as  a  whole,  that  is,  a  com- 
pilation of  the  testimony  of  the  two  witnesses.  Fur- 
ther objection  is  made  that  the  exhibits  present  this 
to  the  jury  as  a  total  value  of  power  generation 
[497]  facilities  and  total  value  of  irrigation  facili- 
ties. 

The  Court:  May  I  see  that  number  again, 
please  ? 

Mr.  Powell:     The  originals,  your  Honor? 

The  Court:  Yes.  Well,  the  jury  may  step  out 
just  a  minute,  please.  We'll  try  to  get  this  settled 
as  soon  as  we  can. 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

The  Court :  Let's  see,  this  one  that  is  offered  now 
is  13? 
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Mil  Powell:     I  offered  12,  your  Honor. 
The  Court:     12.   I  think  that  Mr.  Ramsey  has  an 
objection  there  that  shonld  be  considered,  the  matter 
of  lumping  the  testimony  of  two  different  witnesses 
here  and  making  a  summary  of  tlie  testimony  of 
both.   If  we  start  out  with  that  practice,  every  time 
we  had  a  new  w^itness  you  could  put  in  a  new  sum- 
mary and  total  everything  up  that's  gone  before, 
or  average  it.   What  the  court  had  in  mind,  purely 
for  the  convenience  of  the  jury  and  my  convenience, 
under  the  theory  the  court  has  adopted  here  there 
nnist  be  separate  findings  of  what  we  call  irrigation 
assets  and  property  and  non-irrigation  assets  and 
property,  that  w^hen  these  witnesses  testify  as  to 
value  there  should  be  some  segregation  as  between 
the  pumping  [498]  plant  and  the  irrigation  works, 
and  the  power  plant  w^orks.    Otherwise  it  is  going 
to  be  very  confusing  for  the  jury.    It  is  difficult 
enough  as  it  is.   What  I  had  in  mind  as  to  each  of 
your  exhibits  here,  if  you  could  put  in  a  separate 
exhibit  or  attach  to  the  exhibit  a  summary  show^- 
ing  the  segregation,  but  derived  wholly  from  the 
exhibit,  and  not  mix  up  two  or  three  exhibits,  or 
the  testimony  of  two  or  three  witnesses,  in  the  sum- 
maiy.   I  think  it  is  something  that  could  have  been 
put  in  before  the  exhibit  was  offered.    I  think  you 
can  total  and  recapitulate  in  one  of  these  exhibits. 
What  I  had  in  mind  was  to  take  up  one  of  these 
exhi1)its  here  that  represents  the  testimony  of  the 
witness  as  to  value,  and  make  your  recapitulation, 
separating  the  power  plant  total  from  the  pumping 
plant  total.   Is  that  clear? 
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Mr.  Powell:  Yes.  I  think  from  Mr.  Hall's  Ex- 
hibit, Number  11,  that  can  be  done  by  adding  two 
totals  for  the  power  and  two  for  the  irrigation,  and 
I  think  that  is  not  necessary,  if  yonr  Honor  will 
look  at  it  again;  the  total  of  both  of  them  appears 
on  the  exhibit,  but  the  sub-totals  show  the  various 
items. 

The  Court:  Well,  let's  see.  Here's  the  power 
canal,  that  would  be  power,  of  course.  Generating 
plant;  pumping  j)lant  structures;  irrigation  canal. 
Well,  here 's  the  difficulty  about  this.  He 's  got  them 
separated  here,  [499]  although  I  don't  see  any  sub- 
total for  your  irrigation  works.  Under  the  irriga- 
tion here  you  have  pumping  plant  structures,  $36,- 
940.00;  main  irrigation  canal,  $68,400.00;  lateral 
system,  $9,000.00,  and  then  you've  got  your  engi- 
neering and  legal  item,  representing  8  per  cent  of 
the  grand  total,  that  isn't  segregated. 

Mr.  Powell:  Let  me  withdraw  these,  then,  your 
Honor  please,  and  prepare  them  in  shorter  form. 

The  Court:  I  know  the  jury  probably  are  not 
much  better  than  I  am  at  figures,  and  it  would  be 
quite  a  job  for  me  to  sit  down  and  figure  this  out 
as  to  the  different  totals  there.  I  think  perhaps  if 
you  will  withdraw  these  and  have  them  prepared 
again  in  accordance  with  the  court's  idea,  and  Mr. 
Ramsey  v/ill  have  an  opportunity,  of  course,  to  ob- 
ject again. 

(Whereupon,  Defendant's  Identifications  12 
and  13  were  withdrawn.) 
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Mr.  Ramsey:  While  the  jury  is  out,  in  the  mat- 
ter of  these  maps  counsel  has  inquired  about,  I  am 
not  sure  I  have  anything  here  that  would  be  pi'oper. 
If  the  Court  and  counsel  care  to  examine  the  maps 
I  do  have,  I  will  be  glad  to  submit  them. 

The  Court:  Well,  I  think  all  we're  trying  to  do 
here  is  get  a  map  you  can  both  agree  on,  that  will 
show  the  land  involved  in  this  action  belonging  to 
the  District.  Isn't  that  what  you  wanted  to  get? 

Mr.  Powell:     Correct. 

Mr.  Ramsey:  Well,  in  this  map  the  entire  area 
of  the  District  is  shown,  for  the  reason  that  we  took 
the  rights  of  way  of  the  District  for  canals,  pipe 
lines,  and  what  have  you,  throughout  the  entire  area. 
At  this  point  is  shown  land  of  the  Priest  Rapids 
Irrigation  District  at  the  power  plant.  Apparently 
the  amount  owned  at  the  Coyote  Rapids  was  so  small 
that  if  anything,  it  represents  nothing  more  than 
a  red  dot.  Now,  I  do  have  another  map  which  shows 
without  coloring  the  land  at  the  power  site  itself. 
I  don't  think  that  map  is  of  very  much  value  to 
you  because  it  is  so  small  at  the  point  of  ownership. 
It  does  not  show  much  because  at  the  center  of  the 
map  it  shows  the  entire  district. 

Mr.  Powell :  In  these  other  cases,  if  your  Honor 
please,  the  government  had  tract  maps  prepared 
showing  the  area  and  showing  in  a  general  way 
the  total  area,  which  could  be  com})uted  in  acres. 
I  thought  perhaps  the  government  had  a  similar 
map  in  this  case.  We  don't  have  any  evidence  here 
as  to  the  amount  of  acreage  owned  by  the  District. 
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Mr.  Ramsey:  I  think  that  will  be  shown  by  the 
declaration  of  taking  and  the  petition.  As  a  matter 
of  fact,  nnder  this  declaration  of  taking  99,  it  was 
a  scattergun  [500]  proposition,  and  included  in  that 
was  all  of  the  right  of  ways  for  canals  and  ditches 
and  pipe  lines,  and  in  preparing  the  map  they  col- 
ored the  entire  area  embraced  in  the  Priest  Rapids 
Irrigation  District,  for  the  purpose  of  showing  the 
area  in  which  the  rights  of  way  were  taken,  so  as 
an  ownership  map  it  is  almost  valueless.  This  par- 
ticular map  here  does  show  the  ownership  data  at 
the  power  plant,  however,  it  is  just  a  direct  line  en- 
closing the  ownership. 

The  Court:  I  might  say,  I  think  I  mentioned 
this  before,  I  had  in  mind  submitting  the  amended 
petition  to  the  jury  to  take  with  them,  but  not  the 
declaration  of  taking.  It  doesn't  seem  to  me  that 
is  advisable  in  view  of  the  fact  an  amount  is  stated 
in  there  as  the  estimated  value  of  the  property.  I 
don't  know  just  who  that  would  favor;  I  haven't 
figured  that  out,  but  I  will  submit  the  amended  pe- 
tition, but  there  isn't  any  question  about  the  acreage, 
is  there,  as  set  out  in  the  petition  ? 

Mr.  Powell:  I  don't  know  that  the  acreage  is 
given  as  to  each  tract.  We  can  investigate  that  later. 
I  don't  want  to  take  the  court's  time. 

The  Court:  Yes,  all  right.  Bring  in  the  jury. 
Are  you  ready  to  proceed? 

Mr.  Powell:  Yes.  I  thought  perhaps,  if  your 
Honor  please,  rather  than  take  the  time  of  the  Court 
and  [501]  jury,  we  can  prepare  these  matters  for 
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tlie  jniy,  if  we  can  agree,  then  we  can  present  tliem 

without  taking  the  court's  time. 

The  Court:  Yes;  I  think  Mr.  Ramsey  would 
want  to  reserve  his  general  objection,  but  he  might 
be  abk'  to  agree  with  3^ou  as  to  the  form  of  the 
compilation  totalling  them. 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 

Mr.  Powell:  That  is  all,  your  Honor.  You  may 
cross  examine. 

Cross-Examination 
By  Mr.  Ramsey: 

Q.  Mr.  Hall,  with  reference  to  the  power  plant 
structures,  that  structure  is  about  39  years  old  at 
tlie  x)resent  time,  is  it  not? 

A.     Just  about,  yes. 

Q.  That  is  true  also  of  the  pumping  plant  struc- 
ture ?  A.     Yes. 

Q.     Both  of  these  are  concrete  buildings'? 

A.     That  is  correct. 

Q.  Now,  what  would  you  say  is  the  normal  life 
of  a  concrete  building,  that  is,  the  normal  useful 
life  of  a  concrete  building? 

A.  The  oldest  concrete  structure  that  I  know 
is  45  years  old.  [502]  It  is  serving  its  purpose.  You 
say  useful  life — you  might  mean  obsolescence  in 
there,  Mr.  Ramsey,  but  structurally  this  building 
that  is  45  vears  old  is  sound. 
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Q.  There  is  a  depreciation  from  year  to  year, 
however,  in  concrete  structures,  is  there  not,  a 
very  determinable  lifetime? 

A.  Depends  on  the  type  of  structures.  Certain 
types  of  canal  lining  deteriorate  because  of  crack- 
ing and  cross  feeding;  pumping  plant  structures, 
I  know  some  others  30  odd  years  old  that  have  not 
deteriorated. 

Q.  However,  there  is  a  depreciation  from  year 
to  year  in  those  structures'? 

A.  Not  a  measurable  depreciation  or  deteriora- 
tion as  in  timber  structures. 

Q.  Well,  you  say  not  a  measurable  deprecia- 
tion. Would  you  consider  that  you  might  confi- 
dently count  on  a  concrete  structure  being  in  a 
usable  condition  100  years  after  it  was  built"? 

A.  I  have  seen  a  group  of  large  bridges  that 
were  150  years  old;  Roman  aqueducts  were  400. 

Q.  Roman  aqueducts  were  not  concrete,  were 
they? 

A.  They  were  built  of  natural  cement  and 
stone. 

Q.  Now,  concrete  bridges  are  steel  re-enforced 
throughout,  are  they  not?  A.     Yes,  sir.  [503] 

Q.     That  isn't  true  of  a  concrete  building,  is  it? 

A.  That  is  generally  true;  they're  also  re-en- 
forced. 

Q.  Are  they  re-enforced  to  the  same  degree 
that  a  bridge  is?  A.     No. 

Q.  Would  you  say,  Mr.  Hall,  as  an  engineer, 
that  there  is  no  depreciation  on  a  concrete  struc- 
ture? 
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A.  I  did  not  say  there  was  no  depreciation  on 
a  concrete  stnictnre.  I  said  there  was  very  little 
depreciation  on  certain  types. 

Q.  I  understand,  of  course,  it  varies  as  to  type 
of  structure  and  type  of  construction. 

A.  If  you  measure  concrete  by  maintenance 
costs,  there  has  not  been  any  money  spent  on  the 
Priest  Rapids  on  maintenance,  and  it  was  started 
in  operation  in  1908,  and  construction  was  started 
in  1907. 

Q.  You  say  there  has  been  no  money  spent  in 
maintenance?  A.     Building  maintenance. 

Q.  Aside  from  the  concrete  shell  itself,  of  what 
are  the  floors  in  that  building  constructed'? 

A.     Concrete. 

Q.  The  interior — is  there  any  wood  used  in  the 
interior  of  the  building'? 

A.  I  think  there  is  in  some  places,  and  also  in 
the  blacksmith  shop  which  is  attached  to  the 
original  building. 

Q.  Any  dej)reciation  in  that  part  of  the  build- 
ing? [504] 

A.     Oh,  yes,  the  blacksmith  shop  needs  repairs. 

Q.  Well,  the  thing  particularly  that  I  am  inter- 
ested in  here,  Mr.  Hall,  in  appraising  as  an  engi- 
neer a  concrete  structure,  in  arriving  at  the  fair 
vahie  of  that  structure  would  you  take  into  consid- 
eration the  age  of  the  structure  or  would  you  put 
the  same  value  on  a  structure  100  years  old  that 
you  would  on  a  ])rand  new  concrete  structure  *? 

A.  No,  but  on  the  other  hand,  I  testified  to  re- 
placement in  kind. 
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Q.  I  understand  that.  I'm  getting  into  another 
angle  now,  altogether. 

A.  It  is  a  difficult  thing  to  explain  the  facts  on 
those  structures.  I  felt  that  the  value  assigned  was 
replacement  in  equal  condition  at  the  time. 

Q.  Well,  now,  just  a  minute,  getting  back  here 
to  your  testimony.  Concrete,  2900  cubic  yards, 
$30.00  a  yard.  That  represented,  as  I  understood 
your  testimony,  what  it  would  have  cost  to  have 
poured  that  concrete  at  the  time  you  made  the 
appraisal.  A.     That  is  correct. 

Q.  That  was  the  cost  of  the  concrete  on  that 
date.  Now,  you  speak  of  replacing  in  kind.  Actually 
your  appraisal  there  on  that  concrete  is  a  replace- 
ment by  brand  new  concrete,  isn't  it,  on  the  prices 
then  prevailing? 

A.  That's  right,  equal  in  strength  and  condi- 
tion to  the  [505]  other  building. 

Q.  Yes.  Re-enforcing,  60,000  pounds,  at  6  cents 
a  pound,  that  was  brand  new  re-enforcing  on  the 
prices  then  prevailing,  wasn't  it. 

A.     That's  right. 

Q.  So  actually  your  values  ascribed  to  this 
building  is  just  what  it  would  take  to  rebuild  that 
building  from  top  to  bottom  out  of  brand  new  ma- 
terial at  the  time  that  you  made  the  appraisal  *? 

A.     That  is  right. 

Q.  Now,  I  am  asking  you,  Mr.  Hall,  as  an  engi- 
neer, in  appraising  concrete  structures  of  this 
character,  would  you  put  the  same  value  on  a  struc- 
ture 100  years  old  as  you  would  a  brand  new  struc- 
ture, identical  in  building? 
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A.  From  the  viewpoint  of  obsolescence,  no ;  from 
structural  strength,  yes,  if  it  is  in  good  condition. 

Q.  You  consider  that  a  concrete  structure  is 
ever-lasting  ? 

A.  No,  but  there's  been  very  little  deterioration 
in  certain  types  of  structures,  proved  by  time. 

Q.  I  understand  that  your  rate  of  deterioration 
varied  with  the  different  type  of  structure,  but  the 
fact  remains  there  is  a  very  definite  deterioration 
in  any  kind  of  concrete  structure,  isn't  there? 

A.     Not  in  all  kinds. 

Q.  Well,  do  you  know  of  any  type  of  concrete 
structure  that  [506]  is  ever-lasting? 

A.     No,  I  haven't  lived  that  long. 

Q.  Have  you  any  reason  as  an  engineer  to  be- 
lieve that  there  could  be  a  concrete  structure  that 
would  be  everlasting? 

A.  There  could  be  in  certain  types  of  founda- 
tions structures  that  would  last  a  good  many  years. 
We  have  records  on  that  now. 

Q.  Unquestionably,  Mr.  Hall,  it  would  last  a 
good  many  years.  A  timber  structure  will  last  a 
good  many  years,  if  it  is  properly  taken  care  of, 
nevertheless  it  has  a  definite  life  span,  doesn't  it? 
It  isn't  ever-lasting? 

A.  Ever-lasting  is  too  inclusive  for  me  to  form 
an  opinion  on,  but  I  do  know^  of  structures  that 
are  in  good  condition  that  have  lasted,  oh,  one  45, 
we  have  history  on  other  structures  of  200  and  300 
years  that  are  still  in  service  for  the  purpose  for 
which  they  were  built. 
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Q.     Yes. 

A.  They  may  have  deteriorated.  I  would  meas- 
ure the  depreciation  by  the  amount  of  maintenance 
required.  If  the  maintenance  cost  exceeds  the  cost 
of  replacing  with  something  better,  then  it  has 
reached  the  end  of  its  useful  life,  although  it  may 
still  have  physical  life. 

Q.  In  other  words,  Mr.  Hall,  you  consider  that 
a  concrete  structure  if  it  is  maintained  will  last 
indefinitely'? 

A.     Yes,  structures  of  that  type  I  believe  will. 

Q.  Nevertheless  it  requires  maintenance  to  last 
indefinitely,  doesn't  if? 

A.     Yes,  and  that's  the  point. 

Q.  And  a  brand  new  structure  doesn't  require 
any  maintenance  for  a  considerable  period  there- 
after, does  it? 

A.     That  is  correct. 

Q.  However,  as  the  structure  gets  older  it  re- 
quires more  and  more  maintenance,  isn't  that  cor- 
rect? 

A.  That  depends  upon  the  type.  In  this  case 
there's  been  no  maintenance  of  the  power  house 
structure  itself. 

Q.     Very  many  cracks  in  the  structure  ? 

A.    No. 

Q.     Any  chipping? 

A.     No;  there's  some  weathering  on  the  exterior. 

Q.  As  an  engineer  would  you  expect  that  in  the 
course  of  time  there  would  be  chipping  and  crack- 
ing there? 
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A.  There  might  be;  tliere  might  be  damage 
caused  by  earthquakes  that  would  cause  a  struc- 
ture to  be  useless. 

Q.  Well,  then,  let  me  ask  you  a  straight  ques- 
tion, Mr.  Hall.  In  your  opinion  is  that  structure 
out  there,  those  two  structures  out  there,  the  pump- 
ing plant  and  the  power  house,  now  39  years  old, 
as  valuable  in  dollars  as  they  were  the  day  they 
were  built,  or  as  they  would  be  today  if  they  were 
brand  new,  for  sales  purposes'? 

A.     I  believe  they  are  in  this  respect,  for  use. 

Q.  Now,  just  a  minute,  Mr.  Hall;  I'm  not  in- 
quiring about  whether  they  can  continue  to  be 
used.  We're  engaged  here  in  attempting  to  fix  a 
value  for  sale  purposes. 

A.  There  is  no  sale  for  buildings  of  that  kind 
if  they  can't  be  used. 

Mr.  Powell:  May  I  ask  counsel  if  he's  inquir- 
ing today,  or  in  April,  or  October,  1943,  almost 
four  years  ago. 

Mr.  Ramsey:  I  can  get  back  to  that  very  easily. 
I  am  trying  to  determine  whether  this  witness  is 
recognizing  any  depreciation  at  all  in  the  sales 
value. 

(Whereupon,    the    reporter    read    the    last 
previous  question.) 

Q.  Now,  in  your  opinion,  Mr.  Hall,  are  those 
structures  out  there,  now  39  years  old,  worth  just 
as  much  as  structures  that  were  built  today  replac- 
ing them  in  kind  would  be  worth? 

A.     If  sold  as  an  operating  property,  yes. 
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Q.  Is  an  operating  property  generally  sold  at 
100  per  cent  of  its  cost,  original  cost  or  replace- 
ment cost? 

A.  No,  it  depends  on  the  earning  value  and 
other  factors. 

Q.     Yes,   including   depreciation? 

A.     Depreciation  of  certain  elements,  yes. 

Q.  Yes,  Now,  have  you  ever  acted  as  a  witness 
in  these  P.U.D.  cases  where  electrical  generation 
properties  are  being  [509]  taken  over? 

A.     No,  I  have  not. 

Q.  Do  you  know  anything  about  their  method 
of  computing  the  value  on  those  properties? 

A.     No,  not  in  P.U.D. 

Q.  Have  you  ever  acted  for  the  purpose  of  ap- 
praising properties  of  this  character  for  a  pur- 
chaser or  a  seller? 

A.     Water  works  properties. 

Q.     Which? 

A.     Water  works  properties,  principally. 

Q.  Did  you  ever  appraise  one  of  those  properties 
without  taking  into  consideration  the  depreciation 
and  obsolescence  factors? 

A.     No,  I  depreciated  the  pipe  according  to  the 

type  of  material,  very  definitely.    Certain  types  of 

structures  carried  very  low  or  little  depreciation. 

Q.     Yes,  but  they  all  carry  depreciation,   don't 

they? 

A.  Not  all  items.  You  have,  for  example,  cast 
iron  pipe  that  has  been  in  use  now  for  about  290 
years.  It  is  still  the  original  pipe;  there  is  very 
little  depreciation  there. 
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Q.  Yon  say  very  little.  Now,  we're  making  the 
distinction  between  very  little  and  none.  I  under- 
stand, of  course,  that  if  the  life  of  anything  is 
extended  over  100  years,  we'll  say,  that  your  rate 
of  depreciation  will  be  [510]  materially  less  than 
if  the  life  of  that  particular  thing  is  60  years,  or 
10  years,  nevertheless,  you  do  I'ecognize  that  there 
is  a  constant  depreciation,  don't  you? 

A.  That  is  a  difficult  question  to  answer.  By 
constant  depreciation  do  you  mean  a  uniform  rate 
per  year,  or  an  assigned  rate  after  a  number  of 
years  ? 

Q.     Take  it  either  way. 

A.  For,  I'd  say,  100  years,  there  would  be  prac- 
tically little  or  no  depreciation  of  this  power  house 
as  a  structure,  unless  damaged  by  other  factors. 

Q.  Well,  then,  let's  get  back  to  my  original 
question.  In  your  opinion,  those  concrete  stiuc- 
tures,  now  39  years  old,  are  worth  dollar  for  dollar, 
for  sale  or  purchase,  exactly  as  much  as  if  they  had 
been  constructed  and  finished  yesterday? 

A.  No,  I  said  they  were  worth  the  a})pi'aisal 
that  I  made  of  it  at  that  time. 

Q.  Now,  your  api)raisal  was  based  on  that  wry 
thing,  and  included  brand  new  materials  at  prevail- 
ing rates,  and  labor  at  prevailing  rates,  and  every 
other  item  that  went  into  the  cost  of  constructing 
those  buildings,  didn't  it? 

A.     At  the  average  rate  at  that  time. 

Q.  Yes.  Now,  I'm  asking  you  if  in  youi*  ()j)inion 
those  buildings  out  there,  39  years  old,  are  worth 
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for  dollar  as  much  as  they  would  be  if  they  just  been 

completed  [511]  and  were  ready  for  sale  today. 

Mr.   Powell:     Today? 

Mr.  Ramsey:     Today. 

Mr.  Powell :     We  're  appraising  them  4  years  ago. 

Mr.  Ramsey:  I'm  not  appraising  them  at  all. 
I  am  testing  the  witness. 

A.  Well,  at  the  time  of  the  appraisal  I'd  say 
they  were  worth  just  as  much. 

Q.  Do  you  think  there  has  been  a  distinct  varia- 
tion in  their  value  between  1943  and  today*? 

A.     Yes,  sir;  definitely. 

Q.     In  what  way*? 

A.     Increase,  because  our  bid  i^rices  are  up. 

Q.  And  if  you  were  appraising  the  property 
today  on  a  replacement  basis  your  valuation  would 
be  higher,  wouldn't  it?  A.     Yes. 

Q.  Yes.  Then  your  position  is  simjjly  this,  that 
a  concrete  structure  of  that  character  in  40  years 
does  not  depreciate  at  all  in  time? 

A.  That  one  hasn't  required  any  maintenance, 
if  you  measure  depreciation  in  maintenance. 

Q.  I  am  not  interested  in  the  slightest  degree 
in  whether  there  has  been  maintenance  had  on  those 
buildings.  I  am  asking  you  the  straight  question, 
if  in  your  opinion  [512]  those  tw^o  structures  40 
years  after  they  were  constructed  have  not  de- 
preciated one  dime  in  value? 

A.  I  wouldn't  say  that,  but  they're  substantially 
the  same  value. 
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Q.  And  you  recognize  no  depreciation  what- 
ever? A.     Not  in  that  ])articular  instance. 

Q.  In  your  opinion  was  there  any  depreciation 
in  that  power  canal  out  there  ?  A.     No. 

Q.  Those  canals  of  that  character  ordinarily  do 
some  silting  up,  do  they  not? 

A.  In  this  case  that  wouldn't  hinder,  providing 
it  wasn't  a  sufficiently  large  deposit  to  interfere 
with  the  capacity  of  the  canal. 

Q.  Well,  could  the  bottom  of  that  canal  be  filled 
up  with  sand  without  interfering  wuth  the  capacity 
of  the  canal?  A.     No,  not  filled  to  any  depth. 

Q.  Well,  ordinarily,  doesn't  a  canal  of  that  sort, 
where  it  is  taken  from  the  river  and  carried  for  a 
distance  of  I  don't  know  how  long,  this  canal  is 
about  2  miles?  A.     That's  right. 

Q.  Carried  for  2  miles  at  a  much  less  rate  of 
fall  than  the  stream  is,  isn't  there  a  tendency,  par- 
ticularly during  high  water  when  the  water  is 
muddy,  to  get  a  deposit  of  silt  in  the  bottom  of 
the  canal?  [513] 

A.  If  there  is  any  deposit,  and  there  may  be 
under  those  conditions  you  mentioned,  during 
periods  of  low  water  it  will  flush  out  through  the 
canal.  That  was  evidenced  by  the  operations  at 
the  plant. 

Q.  Now,  may  I  ask  just  why,  in  your  })lans  for 
the  rehabilitation  of  that  canal,  you  wanted  an 
additional  head  for  that  very  purpose? 

A.  That's  right;  that  was  to  i)7'event  the  sand 
that  is  continuing  to  be  along  the  bottom  from 
going  through  the  turbines. 
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Q.     Yes. 

A.  But  those  don't  remain  stationary;  they  go 
along  with  the  water. 

Q.  Would  there  be  any  less  sand  brought  in 
by  reason  of  adding  an  additional  head  and  intake 
to  that  canal*? 

A.  There  might  be,  imder  some  conditions.  That 
was  the  reason  for  providing  the  additional  waste- 
way  capacity.  I  may  have  mis-understood  you 
when  you  said  head.  I  thought  you  meant  quantity 
of  water. 

Q.  Well,  I  am  speaking  of  quantity  of  water 
in  the  canal.  A.     That  was  the  idea,  yes. 

Q.  Then  why  did  you  consider  it  was  necessary 
to  add  to  the  quantity  of  water  going  through  that 
canal  for  the  purpose,  as  you  stated,  of  preventing 
silting  up  of  the  canal?  [514] 

A.  No,  that  material  wouldn't  remain;  it  would 
go  on  through  the  turbines  if  we  didn't  divert  it 
through  the  spillway. 

Q.  Now,  just  how  do  you  take  this  sediment 
out  of  the  water  so  it  won't  go  through  the  tur- 
bines?  How  do  you  propose  to  do  that? 

A.  That  was  only  to  take  out  the  coarse  particles 
that  go  along  the  bottom  of  the  canal.  That  is  done 
in  a  number  of  ways,  sometimes  a  depression  in 
the  canal  and  taken  out  the  side  at  the  intake  of  the 
power  house. 

Q.  Was  there  any  change  in  the  original  intake 
channel  of  that  canal  between  the  time  it  was  first 
put  in  there  in  1907  and  the  time  you  cut  the  new 
channel  over  there  ?  A.     Oh,  yes. 
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Q.     And  what  was  the  nature  of  that  chanpje? 

A.  There  had  been  obstructions  removed.  I've 
forgotten  how  many;  I  know  of  three  times  there's 
been  work  on  the  canal  to  improve  its  capacity. 

Q.  Well,  I  don't  know  whether  you  understood 
my  question.  You  did  cut  a  new  intake  channel 
for  the  canal.  A.     That's  right. 

Q.     Now,  as  to  the  old  intake  chaimel 

A.  That  was  also  enlarged.  We  proposed  to 
use  both  of  them. 

Q.  And  what  made  it  necessary  to  enlarge  that 
intake?  Had  it  changed  in  any  manner  between 
1907  and  the  time  you  were  working  out  there? 

A.  I  think  there  had  been  some  work  done  there 
in  1933  or  1934;  I'm  not  certain  of  that. 

Q.  Do  you  know  what  required  that  work  to  be 
done  ? 

A.     They  wanted  more  water  for  power. 

Q.  Had  anything  occurred  that  cut  down  the 
capacity  of  that  intake  between  1907  and  the  time 
they  did  the  work  on  it  in  1933  or  1934? 

A.  Yes,  there  had  been  one  section  of  dike  on 
the  island  washed  away,  which  decreased  the  head 
under  the  original  plans. 

Q.  And  I  believe  you  stated  that  when  you  were 
out  there  working  you  found  that  the  east  end  of 
the  crib  dam  had  been  washed  out? 

A.     That's  right. 

Q.     And  it  was  necessary  to  replace  that? 

A.  We  did  that  by  large  boulders  pushed  in, 
using  a  bulldozer.   It  was  only  a  short  section. 
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Q.  Then  am  I  right  in  assuming  that  over  a 
period  of  years  there  is  a  depreciation  in  those 
canal  facilities  that  require  replacement  and  addi- 
tional work? 

A.  This  additional  work  here  was  for  the  pur- 
pose of  increasing  the  capacity,  not  to  repair  silting 
of  the  canal,  because  when  we  de-watered  it  we 
found  the  canal  sections  very  close  to  the  original 
excavation,  that  is,  the  part  on  the  lower  end  that 
had  been  excavated  on  a  true  section.  [516] 

Q.  Well,  now,  your  work  on  that  crib  dam  was 
not  a  betterment,  was  itf 

A.  Well,  w^hen  you  said  canal,  I  didn't  consider 
the  crib  dam  as  part  of  the  canal. 

Q.  Well,  it  is  the  means  by  which  you  divert 
the  water  into  the  canal,  isn't  it? 

A.     Yes,  there  is  maintenance  on  the  crib  dam. 

Q.  Yes.  Going  on  down  to  the  irrigation  sys- 
tem, what  was  the  condition  of  the  distribution 
system  of  the  Priest  Rapids  Irrigation  District  at 
the  time  that  you  went  in  there  and  made  your  in- 
vestigation ? 

A.  The  canal  was  in  good  condition  as  to  seep- 
age losses.  Going  further  into  the  distribution,  if 
you  have  reference  to  the  lateral  distribution 

Q.     Well,  I  am  referring  to  the  entire  system. 

A.  Well,  the  canal  was  in  very  good  shape,  but 
the  laterals  were  not. 

Q.  There  was  a  very  heavy  loss  of  water,  wasn't 
there,  through  that  system  by  seepage? 

A.  No,  it  wasn't  greater  than,  in  fact  it  was 
less  than,  the  Sunny  side  project. 
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Q.  Well,  without  reference  to  the  Sunnyside 
project,  about  what  per  cent  of  the  water  that  was 
pumped  into  that  system  actually  got  on  to  the 
land  that  was  being  irrigated?  [517] 

A.  At  the  time  I  made  my  tests  and  the  checks 
of  deliveries  there  was  about  18  per  cent. 

Q.    Loss? 

A.  Yes,  that  is  correct.  Now,  I  said  a  moment 
ago  that  losses  vary  with  season,  Mr,  Ramsey,  and 
that's  true.  Your  losses  in  the  main  canal  at  the 
time  I  made  that  test  was  less  than  they  should 
have  been  for  that  distance,  and  they  have  been 
found  to  be  less  than  that  by  Dr.  Woodburn  two 
years  before;  however,  if  you  have  a  bad  winter, 
heavy  freezing,  your  losses  will  go  up  until  the 
canal  is  re-silted,  so  when  I  testified  to  percentage 
losses  there,  that  was  just  at  the  time  of  the  test. 

Q.  Yes.  Now,  that  portion  of  the  canal  which 
had  been  concrete  lined,  the  concrete  had  been  very 
thoroughly  broken  up,  hadn't  it? 

A.     That  is  correct. 

Q.  And  so  far  as  any  concrete  lining  was  con- 
cerned, it  served  no  useful  purpose  whatever? 

A.  It  would  probably  reduce  the  losses  a  little, 
but  it  wasn't  a  true  lining. 

Q.  Would  you  say  that  those  ditches  and  canals, 
considering  also  that  a  portion,  that  a  large  por- 
tion, of  the  lateral  system  was  pipe  lines,  had  had 
no  depreciation  over  37  years? 

A.  Oh,  yes;  the  canal  very  little,  but  the  pipe 
lines  definitely  have.  [518] 
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Q.  You've  made  no  allowance  in  your  testimony 
for  depreciation  of  anything,  have  you? 

A.  Oh,  yes ;  in  the  lateral  system,  I  reduced  tliat 
to  about  20  i)er  cent  of  its  original  cost. 

Q.     You  did  recognize  a  depreciation  there? 

A.  Oh,  3^es;  wood  stave  pipe  has  a  very  definite 
life. 

Q.  Now,  I  note  an  item  of  engineering  and  legal, 
$31,606.40.   What  does  that  cover? 

A.  That  would  cover  all  plans,  field  inspection, 
field  surveys,  and  the  necessary  legal  expenses  of 
the  organization  of  the  district  for  the  signing  of 
contracts,  the  acquisition  of  new  rights  of  way,  and 
matters  of  that  kind.  Actually  there  should  be  also 
included  publishing  and  some  other  office  expense 
in  there. 

Q.  In  other  words,  you  have  included  as  a  part 
of  the  replacement  construction  cost  here  all  of 
the  anticipated  engineering  expenses,  anticipated 
legal  expenses,  and  all  anticipated  stenographic 
expenses  or  office  expenses  in  connection  with  the 
construction  of  the  project? 

A.     That's  right. 

Mr.  Ramsey:     I  think  that's  all. 

The  Court:     Any  further  questions? 

Mr.  Powell:     Yes,  your  Honor. 
The  Court:     All  right.  [519] 

Redirect  Examination 
By  Mr.  Powell : 

Q.  Mr.  Hall,  if  a  contract  is  let  to  do  the  work, 
aren't  those  expenses  included  in  the  contract? 


Priest  Rapids  Irrigation  District  551 

(l^estimony  of  Gerald  D.  Hall.) 

A.  The  contract  covers  only  actual  contract 
construction.  The  owner  bears  the  other  costs 
necessary  to  the  supervising  of  that  contract,  and 
the  making  of  the  plans,  so  that  is  the  reason  for 
the  items. 

Q.  So  who  would  pay  this  $31,000.00  item  in 
the  replacement  of  this  system,  the  contractor  or 
tlie  owner?  A.     The  owner. 

Q.  And  that  is  figured  as  part  of  the  owner's 
expense,  is  that  right?  A.     That  is  correct. 

Q.  Now,  I  believe  you  said  you  recognized  the 
depreciation  in  the  pipe  lines  and  lateral  system? 

A.     Yes,  sir. 

Q.  And  that  figure,  then,  of  the  lateral  system, 
does  that  represent  the  actual  cost  of  replacing 
the  system  new? 

A.  No,  that  would  be  replacement  in  kind,  or 
allowing  for  depreciation. 

Q.  Now,  you  have  depreciated  the  canal  lining 
100  per  cent,  haven't  you? 

A.     That  is  correct. 

Q.  Now,  what  is  the  condition,  may  I  ask,  of 
the  cement,  that  is,  the  physical  cement,  in  the 
power  plant  itself?  [520] 

A.     It's  in  very  good  condition. 

Q.  Is  the  quantity  that  was  used  in  making  this 
structure  more,  or  less,  than  would  be  used  today? 

A.  That  type  of  design,  it  is  ])robably  close  to 
what  would  be  used  for  those  types  of  structures. 
You  must  use  enough  head  room  in  the  power 
house  to  enable  you  to  operate  a  crane  so  you  can 
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lift  the  long  shafts  and  the  generators  up  for  re- 
pairs. You  would  require  almost  the  same  work- 
ing area  as  you  have  now.  There  would  be  some 
changes  in  draft  tubes,  and  there  would  be  scroll 
cases  instead  of  flumes.  Off-hand  I  would  say  it 
would  be  very  close. 

Q.     What  about  the  walls,  are  they  thick? 

A.  I  don't  recall  the  thickness,  but  it's  a  heavy 
structure  throughout. 

Q.     It  is  a  heavy  structure  throughout? 

A.     Yes. 

Q.  What  supports  the  floor  that  holds  up  the 
machinery  ? 

A.  That  floor  is  supported  by  partitions  into 
the  walls  and  the  foundations;  the  supports  con- 
tinue on  down  through  the  lower  floors  to  the  rock. 

Q.     Is  there  an  archway? 

A.  There  are  arches  through  the  supporting 
walls. 

Q.  How  much  does  one  of  these  machines  weigh, 
that  is,  a  generator  and  turbine  and  shaft?  [521] 

A.  I  can't  give  you  the  weight,  but  the  total 
load  on  the  thrust  bearing,  which  includes  your 
hydraulic  bearing,  I  think  is  157,000  pounds.  The 
thrust  bearing  is  on  top  of  the  generator  on  num- 
ber 2  machine. 

Q.  Now,  you  were  asked  on  cross  examination, 
Mr.  Hall,  about  the  depreciation  in  the  power 
canal,  and  the  repairs  made  in  1933.  Were  you 
there  or  familiar  with  them  at  that  time? 

A.  No;  that  may  be  '33  or  '35;  I  wasn't  there 
then. 
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Q.  Did  you  see  the  canal  when  it  was  de-watered 
in  1940  or  1941?  A.     Yes. 

Q.  By  the  way,  have  you  been  able  to  determine 
what  date  this  work  was  completed,  the  last  work? 

A.     In  March  of  1941. 

Q.     In  March  of  1941?  A.     Yes. 

Q.  And  I  believe  you  said  that  this  work  was 
done  for  the  purpose  of  getting  more  water  down 
to  the  power  house ?  A.     That's  right. 

The  Court :     We  will  recess  now  for  ten  minutes. 

(Short  recess) 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

Redirect  Examination 
(Continued) 

By  Mr.  Powell :  [522] 

Q.  In  your  canal  work  there,  Mr.  Hall,  did  the 
work  that  was  done  there  increase  the  flow  of  water 
in  the  canal?  A.     Yes,  it  did. 

Q.     And  at  what  stage  of  the  river? 

A.     At  the  low  stages. 

Q.  And  is  there  enough  water,  was  there  enough 
water,  at  the  low  stages  of  the  river  to  operate  tiie 
power  plant  at  full  capacity? 

A.     There  was  enough  water  in  the  river,  yes. 

Q.  Just  a  matter  of  getting  it  into  the  canal, 
is  that  right?  A.     That's  right. 

Q.  And  do  the  obstructions  in  the  canal  that 
were  there  in  1943  retard  the  flow  of  the  river? 

A.    Yes,  they  do. 


554  United  States  of  America  vs. 

(Testimony  of  Gerald  D.  Hall.) 

Q.     And  the  flow  of  the  canal? 

A.  Beg  your  pardon,  I  meant  the  flow  of  the 
canal. 

Q.  And  can  those  obstructions  be  seen  from  the 
surface  of  the  water? 

A.  You  can  if  the  water  is  clear,  you  can  see 
where  the  width  and  depth  is  inadequate. 

Q.  And  why  do  the  obstructions  in  the  canal 
hold  back  the  water  if  the  water  actually  gets  in 
the  canal? 

A.  Well,  the  water  doesn't  enter  the  canal  be- 
cause of  those  obstructions,  although  the  upper 
end  is  accomplished  to  a  size  that  would  permit 
the  quantity  to  enter  when  the  [523]  remainder  of 
the  canal  is  enlarged. 

Q.  And  where  were  these  points  in  the  canal 
where  the  obstructions  were  in  1943? 

A.  The  canal  is  undersize  from  a  point  3100 
feet  above  the  i^lant  to  8400  feet  above  the  plant, 
a  distance  of  about  a  mile. 

Q.  And  in  1943  how  many  yards  of  material 
would  be  required  to  be  removed  to  remove  those 
obstructions  ? 

A.  As  I  recall  that,  it  was  between  90  and  100 
thousand. 

Q.  Now,  you  mentioned  the  efficiency  of  these 
pumps  at  511/2  per  cent?  A.     Yes. 

Q.     How  many  pumps  are  there  there? 

A.     There  are  three. 

Q.     And  is  that  with  the  use  of  all  three  pumps  ? 

A.     No,  that  was  testing  only  the  two  old  pumps. 
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Q.     The  two  old  pumps'? 

A.  They  were  the  ones  in  operation  at  the  time 
of  test. 

Q.     And  were  they  connected  in  series'? 

A.     Yes. 

Q.  The  two  old  pumps,  the  tw^o  pumps  con- 
nected in  series,  were  the  ones  that  were 

A.     They  were  the  ones  that  were  tested. 

Q.     And  was  the  new  pump  tested  then  ? 

A.     No,  it  was  not  operating  at  that  time.  [524] 

Q.     And  why  wasn't  if? 

A.  They  had  sufficient  flow  in  the  canal.  I  be- 
lieve the  test  was  after  the  peak  of  the  season 
demand  was  over,  when  they  had  changed  from 
operating  the  center  pump  to  the  two  old  pumps, 
to  reduce  the  demand. 

Q.     You  mean  to 

A.  To  reduce  the  demand  for  electricity  or 
power. 

Q.  In  1941  when  this  work  was  completed,  Mr. 
Hall,  on  the  power  canal,  could  it  be  seen  that  the 
flow  was  obstructed  by  the  side  walls  of  the  canal? 

A.     Yes. 

Q.  And  also  the  fact  that  the  canal  was  not  .of 
equal  width  throughout.  A.     That's  right. 

Q.  You  could  see  that  without  using  instru- 
ments, is  that  correct  *?  A.     Oh,  yes. 

Q.  And  where  do  you  have  to  be  in  the  canal 
to  see  thaf?  A.     Just  along  the  bank. 

Q.     On  which  bank'? 
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A.  Either  one,  as  far  as  watching  or  observing 
the  contracted  portions  of  the  canal. 

Mr.  Powell:     That's  all. 

Mr.  Ramsey:     That's  all. 

(Whereupon,   there  being  no   further  ques- 
tions, the  witness  was  excused.)  [525] 

Mr.  Ramsey:  The  government  moves  to  strike 
all  of  the  testimony  of  the  witness  Hall  relative  to 
the  value  of  the  properties  of  the  Priest  Rapids 
Irrigation  District,  and  instruct  the  jury  to  dis- 
regard the  whole  of  said  testimony  upon  the 
grounds  and  for  the  reason  that  it  appears  that 
the  values  fixed  by  the  witness  were  fixed  entirely 
upon  the  basis  of  reproduction  cost. 

The  Court:     The  motion  will  be  denied. 

Mr.  Ramsey:     Exception,  please. 

The  Court:     Exception  allowed. 

HUGH  B.  TINLING 

a  witness  called  on  behalf  of  the  defendant,  re- 
sumed the  stand  and  testified  further  as  follows : 

Direct  Examination 
By  Mr.  Powell: 

(Whereupon,  Power  data  for  the  year  1942 
was  marked  Defendant's  Exhibit  No.  14  for 
identification.) 

Q.     Mr.  Tinling,  I  hand  you  defendant's  identi- 
fication 14,  and  will  ask  you  if  you  know  what  it  is  ? 
A.     This  is  a  tabulation  of  the  kilowatt  hours 
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generated  in  the  Priest  Rapids  Irrigation  ])Ower 
house,  and  the  amount  used  by  the  District,  the 
amount  used  at  the  Coyote  Pmnping  Plant,  and  the 
amount  on  the  Priest  Rapids  line  at  the  plant,  and 
the  amount  on  the  Priest  Ra])ids  line  less  the 
amount  at  the  Coyote  Pumping  Plant,  kilowatt 
hours,  [526]  as  taken  from  the  power  house  op- 
erator's daily  data  sheets,  as  identified  by  Mr. 
Yeager,  and  as  taken  from  computations  and  l)ill- 
ings  which  were  identified  by  Mr.  Salvini. 

Q.  That  is  the  daily  sheets  for  the  year  of  1942, 
the  yellow  sheets  that  were  identified  by  Mr. 
Yeager?  A.     That's  right. 

Q.  And  the  sheets  in  the  file  identified  by  Mr. 
Salvini?  A.     That  is  correct. 

Q.  Now,  referring  to  column  1,  there  are  12 
figures  in  the  column;  those  are  what? 

A.  The  figures  in  that  column  are  the  kilowatt 
hours  generated  each  month,  and  the  total  for  the 
year  1942  of  the  kilowatt  hours  generated  at  the 
Priest  Rapids  power  house. 

Q.     Now,  the  second  cohimn? 

A.  The  second  column  is  the  amount  used  by  the 
District  for  their  own  use,  that  is,  for  auxiliary 
and  power  house  and  operators'  cottages  and  mis- 
cellaneous small  use. 

Q.  Those  figures  do  show  on  the  daily  sheets^ 
Mr.  Tinling?  A.     Yes. 

Q.     And  what  is  column  3? 

Q.  The  third  column  indicates  the  amount  of 
kilowatt  hours  used  at  the  Coyote  pumping  plant 
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the  various  months  of  the  year,  and.  the  total  for 
the  year,  as  shown  in  the  compilations  and  billings 
introduced  by  Mr.  Salvini.  [527] 

Mr.  Powell:  We  offer  the  identification  in  evi- 
dence, if  the  Court  please. 

Mr.  Ramsey:  Standing  alone,  it  is  objected  to, 
if  the  Court  please,  for  the  reason  that  this  appears 
to  be  a  compilation  of  power  data  in  the  hands  of 
counsel  covering  a  number  of  years,  and  this  com- 
pilation covers  only  a  single  year.  I  have  no  ob- 
jection to  a  compilation  of  that  data  going  in  for 
the  benefit  of  the  jury,  but  I  do  strenuously  object 
to  counsel  picking  one  single  year  and  submitting 
the  power  data  for  that  one  year  alone.  If  this  is  to 
be  of  benefit  here  I  think  that  a  compilation  of  the 
data  for  the  years  that  we  have  the  information 
should  be  made  available,  not  for  a  single  year.  It 
is  objected  to  upon  that  ground. 

Mr.  Powell:  The  reason  that  we  have  one  year, 
if  your  Honor  please,  is  that  that  is  the  last  full 
year  of  the  District  operation  of  the  plant,  and  I 
assumed  that  would  be  the  year  we  would  take  in 
determining  what  was  used  in  the  plant.  Now,  we 
can  compile  the  information  for  such  years  as  we 
have  data  available,  but  this  is  the  last  full  year 
of  District  operation. 

Mr.  Ramsey:  Well,  I  want  to  submit  to  the 
Court  this,  that  the  flow  of  water  in  the  Columbia 
River  available,  the  periods  of  high  water  and  low 
water,  vary  from  year  to  year,  and  inevitably  that 
must  affect  the  total  [528]  amount  of  power  de- 
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veloped.  It  might  be  greater  in  one  year  than  the 
average  of  a  number  of  years.  I  don't  know  that 
tlie  year  1942  was  a  better  year  for  the  production 
of  power  by  reason  of  the  flow  of  water  in  the 
stream  than  the  other  years,  but  I  do  think  we 
sliould  have  the  data  covering  a  period  of  years 
in  order  to  get  the  mean  average,  the  variation  from 
year  to  year.  The  Court  can  very  well  see  that 
counsel  could  pick  a  very  advantageous  year  and 
compile  the  data  for  that  year  alone,  and  it  would 
give  an  untrue  picture  of  the  production  of  the 
plant  over  a  period  of  years. 

The  Court:  Well,  I  think  it  has  value  as  show- 
ing the  power  production  for  the  last  full  year 
prior  to  the  date  of  taking.  It  would  go  to  weight 
rather  than  the  admissibility,  and  either  side  can 
show  the  time  prior  to  that,  if  you  care  to  do  so. 
I  suppose  you  will  have  the  witness  explain  this 
exhibit? 

Mr.  Powell:     Yes,  your  Honor. 

The  Court:  The  objection  Avill  be  overruled,  the 
defendant's  identification  14  admitted,  and  the 
government  allowed  an  exception. 

(Whereupon,    Defendant's    Exhibit    No.    14 
for  identification  was  admitted  in  evidence.) 

The  Court:  I  might  say  that  the  court  does  not 
understand  your  caption  "Total  available  for  sale" 
and  [529]  opposite  that  are  figures  which  seem  to 
me  to  be  more  than  the  total  output  for  the  year. 
I  just  mention  that  because  I  thought  the  jury 
might  not  understand  it  either,  because  1  don't. 
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Direct  Examination 
(Continued) 

Q.  The  two  columns  on  the  right,  Mr.  Tinling, 
are  what? 

A.  The  second  column  from  the  right  is  en- 
titled "Priest  Rapids  Line,  plant,  kilowatt  hours" 
and  shows  the  amount  of  kilowatt  hours  metered  on 
that  Priest  Rapids  line  that  goes  out  of  the  power 
plant  and  supplies  power  to  the  pumping  plant  and 
also  to  the  Pacific  Power  and  Light  at  Coyote  Junc- 
tion. The  last  column  shows  the  Priest  Rapids  line 
less  the  Coyote  pumping  plant,  kilowatt  hours 
used. 

The  Court:     That  would  be  column  3? 

A.     That  is  the  last  column  on  the  right. 

The  Court:  Well,  the  last  column  on  the  right 
would  be  the  next  to  the  last  column  minus  column 

3  on  the  right?  A.     Yes,  that  is  right. 

Q.  The  last  two  columns  are  not  to  be  added 
together,  are  they?  A.     No. 

Q.     How  do  you  arrive  at  column  4? 

A.  Column  4  is  taken  from  the  data  that  is 
tabulated  in  Mr.  [530]  Salvini's  exhibit  and  the 
power  plant  exhibits,  the  operator's  daily  log  sheet 
exhibits. 

Q.     Well,  I  will  ask  you,  Mr.  Tinling,  if  column 

4  isn't  colimm  1,  the  total  production,  less  the  plant 
use? 

A.  No,  column  4  is  not  the  total  less  the  plant 
use.  Column  4  is  the — let's  see,  here — no,  that 
doesn't  tie  in  there ;  that  is  data  taken  directly  from 
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your  records,  your  daily  log  slicets,  and  your  data 

submitted  and  identified  by  Mr.   Salvini. 

Q.     What  is  colunm  5,  then? 

A.  Colunm  5  is  your  net  amount  that  is  left 
over  after  the  District  use  and  tlie  Coyote  Pump- 
ing Plant  use ;  that  is  the  amount  that  was  available 
for  sale  to  the  Pacific  Power  and  Light  Company, 
plus  the  addition  at  the  bottom  that  is  shown  as 
Beverly,  which  is  the  amount  that  was  also  avail- 
able for  sale,  but  taken  off  on  the  other  line  by 
Pacific  Power  and  Light. 

Q.  Then  the  two  items  a])pearing  in  the  lower 
right  hand  corner,  Mr.  Tinling,  the  first  item  of 
eleven  million  kilowatts  plus  is  before  the  Coyote 
use  has  been  taken  out,  is  it  not? 

A.     That  is  right. 

Q.  And  the  last  figure,  or  8,760,000  kilowatt 
hours,  is  what?  .. 

A.  That  is  the  surplus  power  that  was  available 
for  sale. 

Q.     After [531] 

A.  After  the  district's  use  for  their  station  fa- 
cilities and  for  pumping,  and  to  that  should  be 
added  the  amount  that  was  taken  on  a  separate  line 
known  as  the  Beverly  line,  in  the  amount  of  17,481 
hours,  and  the  total  of  the  two,  or  8,7(50,685  kilo- 
watt hours,  is  the  number  of  kilowatt  hours  that 
were  available  for  sale  by  the  Priest  liapids  Irri- 
gation District. 

Mr.  Powell:     Is  that  clear,  your  Honor? 

The  Court:     Yes. 

Mr.  Powell:     That's  all. 
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Cross-Examination 
By  Mr.  Ramsey: 

Q.  I  notice  in  column  2,  District  use;  now,  just 
what  is  that  item? 

A.  Those  are  the  items  that  are  used  for  station 
auxiliaries,  for  lighting  the  operators'  cottages, 
and  heat  and  light  around  the  power  plant  and  the 
pumping  station. 

Q.     I  notice  in  column  3,  Coyote  use? 

A.  That  is  the  amount  that  was  used  for  pump- 
ing at  the  Coyote  Pumping  Plant. 

Q.  Then  that  was  actually  also  power  used  by 
the  District?  A.     That  is  right. 

Q.  So  both  column  2  and  column  3  represents 
use  of  power  by  the  District  itself? 

A.  That  is  correct,  one  column  to  identify  the 
amount  used  for  pumping,  as  compared  to  the 
amount  used  for  station  [532]  auxiliaries  and  mis- 
cellaneous use. 

Q.  Now  then,  as  I  understand  the  set-up,  the 
power  sold  by  the  Priest  Rapids  Irrigation  Dis- 
trict to  the  P.  P.  &  L.  Company,  with  the  excep- 
tion of  the  small  amount  diverted  on  the  Beverly 
line,  was  delivered  at  Coyote  Junction? 

A.     That  is  correct. 

Q.  And  was  delivered  over  the  District's  own 
line?  A.     That  is  right. 

Q.    Was  there  any  line  loss?  A.     Yes,  sir. 

Q.  Was  that  line  loss  indicated  when  you  say 
that  there  is  8,760,685  kilowatt  hours  available  for 
sale  ? 


Priest  Rapids  Irrigation  District  5G3 

(Testimony  of  Hugh  B.  Tiiiling.) 

A.  Yes,  that  is  the  net  amount  after  tlie  line 
loss  has  been  deducted. 

Q.  Wlioro  was  tliat  lino  loss  deducted  in  this 
compilation  ? 

A.  That  shows  in  the  daily  log  sheets  and  the 
exhibits  introduced  by  Mr.  Yeager  and  Mr.  Salvini. 

Q.  AVell,  I  am  asking  now,  where  does  it  show 
on  the  compilation*? 

A.  It  wouldn't  show  on  the  compilation.  Tt 
would  show  in  the  exhibit  identified  by  Mr.  Salvini. 

Q.  I  understand  that,  but  weVe  got  a  compila- 
tion here;  we  show  so  much  genei'ated;  we  show  a 
deduction  for  District  use,  which  you  say  is  elec- 
tricity used  at  the  plant  in  the  various  auxiliaries 
and  I  presume  in  furnishing  power  [533]  to  the 
operators'  houses  and  the  operation  of  a  small 
pump  that  was  there  in  the  plant;  then  you  show 
a  deduction  for  the  electricity  metered  out  for  use 
by  the  District  at  the  Coyote  Pumping  Plant,  but 
I  don't  see  any  item  of  deduction  for  line  loss  on 
that  total  which  you  say  is  available  for  sale  on 
the  District  lines,  to  the  point  of  delivery. 

A.  No,  the  line  loss  as  a  separate  item  has  xxoi 
been  tabulated  in  this  tabulation. 

Q.  Has  there  been  any  deduction  made  in  the 
amount  available  for  sale,  of  that  line  loss? 

A.     Yes. 

Q.     Where? 

A.     In  the  exhibit  identified  by  Mr.  Salvini. 
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Q.  I'm  not  talking  about  the  exhibit,  I  am  talk- 
ing about  the  compilation.  Is  there  any  item  for 
line  loss  on  your  compilation? 

A.     Yes,  there  is. 

Q.     Well,  show  it  to  us.  Where  is  it? 

A.  It  is  not  listed  on  the  compilation,  but  it 
has  been  considered  and  taken  into  consideration 
in  arriving  at  the  figures  in  the  right  hand  column. 

Q.     In  the  left  hand  colunm? 

A.     No,  in  the  right  hand  column. 

Q.  In  the  right  hand  column.  Well,  now,  I 
have  made  a  computation  [534]  here  for  January. 
You  show  a  generation  of  917,900  kilowatt  hours, 
a  district  use  of  21,604  kilowatt  hours,  a  use  at  the 
Coyote  pumping  plant  of  2372  kilowatt  hours,  and 
I  have  deducated  that  from  the  final  item  in  that 
last  column,  and  I  am  going  to  ask  you  to  do  the 
same  and  show  me  where  there  has  been  any  deduc- 
tion made  for  line  loss  there? 

A.  I  did  not  follow  you  on  your  last  part  there. 
You  said  you  made  your  deduction  of  those  two 
from  what? 

Q.  Of  those  two  items,  the  District  use  and  the 
power  used  at  the  Coyote  pumping  plant. 

A.     And  you  deducted  that  from  what? 

Q.  Deducted  that  from  the  last  column,  from 
the  item  shown  in  the  last  column. 

A.     Well,  you  wouldn't 

Q.  From  the  item  show  in  the  next  to  the  last 
colunm,  and  I  am  unable  to  see  where  there  has 
been  any  further  deductions  made. 
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Mr.  Powell:  Are  you  referring  to  Januaiy, 
1942? 

Mr.   Ramsey:     Yes. 

Mr.  Powell:  I  think  I  may  be  of  some  assist- 
ance, if  I  may,  your  Honor. 

A.  (Witness)  Take  your  item  Coyote  use,  your 
column  headed  Coyote  use  for  January,  and  you 
have  an  item  of  2372  kilowatt  hours.  [535] 

Q.     Yes. 

A.  And  that  is  made  up  of  the  item  actually 
used  at  Coyote  of  2156  hours,  plus  10  per  cent  line 
loss  or  transmission  charge,  making  the  total  of 
2372.  In  other  words,  your  loss  has  been  allowed 
in  that  figure  of  2372,  which  includes  a  10  per  cent 
loss  on  the  amoimt  actually  transmitted  and  used. 

Q.  Well,  now,  Mr.  Tinling,  your  item  of  893,028 
kilowatt  hours,  being  the  Priest  Rapids  line  less 
Coyote,  your  line  loss  of  10  per  cent  should  be 
charged  against  the  total  electricity  metered  on 
that  line,  shouldn't  it"? 

A.  No;  that  power  is  available  at  the  Priest 
Rapids  power  plant  for  sale. 

Q.  That  is  true,  but  it  is  sold  at  the  end  of  the 
line,  isn't  it,  to  the  P.  P.  &  L.? 

A.  No,  your  895,400  is  the  amount  that  was 
available  there,  but  that  is  the  difference  between 
that  and  column  3,  there,  the  amoimt  of  kilowatt 
hours  that  was  available  for  sale  by  the  Priest 
Rapids  Irrigation  District  at  the  power  house. 

Q.  But  actually  it  wasn't  sold  at  the  power 
house,  was  if? 
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A.  It  was  sold  at  the  power  house,  yes,  but  I 
think  that  they  had  to  absorb  the  line  loss  to  Coyote 
Junction. 

Q.  Yes,  that  is  true,  so  you  haven't  got  any  de- 
duction here  for  line  loss,  have  you?  [536] 

A.  Yes,  we  have  a  deduction  for  line  loss  of  the 
Coyote  use. 

Q.  Oh,  then  you're  simply  charging  the  District 
up  for  line  loss.  A.     That's  right. 

Q.  But  your  commercial  power  you  have  for 
sale,  you  haven't  charged  any  line  loss? 

A.     It  is  available  at  the  power  house. 

Q.     Is  it  delivered  at  the  power  house  ? 

A.  Yes,  if  they  want  to  take  it  at  the  power 
house. 

Q.     Is  it  actually  delivered? 

A.  It  is  delivered  to  the  bus  bar  at  the  power 
house. 

Q.  Isn't  it  a  fact  that  the  contract  provides  that 
the  power  shall  be  delivered  at  the  Coyote  Junction, 
and  that  there  shall  be  a  stipulated  line  loss? 

A.  I  don't  know;  I  have  never  seen  that  con- 
tract. 

Q.  Then  you  don't  know  anything  about  it  ex- 
cept the  amount  of  power  generated  at  the  plant? 

A.  I  have  the  amount  of  power  available  at  the 
power  plant  for  sale. 

Q.  Ordinarily  does  a  power  company  market 
their  power  at  the  power  house. 

A.     Yes,  sir,  they  do. 
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Q.  Do  you  know  of  a  single  instance  where  that 
is  done'?  A.     Yes,  sir. 

Q.     Where.  [537] 

A.  Pend  Oreille  Mines  and  Metals  Company  at 
Metaline  Falls;  the  Montana  Power  Company  at 
Troy,  Montana,  is  two  instances. 

Q.  Ordinarily  doesn't  any  power  company  de- 
liver the  power  over  their  own  lines  to  the  users? 

A.  Not  necessarily;  depends  on  the  type  of  con- 
tract, the  type  of  user,  and  the  amount  of  power 
available,  whether  it  is  wholesale  rate  or  retail. 

Q.  Well,  let  me  ask  you  this:  Is  it  a  usual  pro- 
cedure for  every  user  of  electricity  to  build  a  line 
into  the  power  plant  of  the  generating  company  in 
order  to  get  power? 

A.  Not  every  user.  It  is  in  a  good  many  in- 
stances where  they're  taking  power  wholesale. 

Q.  As  a  business  man  in  this  electrical  field,  is 
it  your  position  that  any  potential  user  of  the 
power  generated  by  the  plant  would  be  willing  to 
build  its  own  line  into  the  plant  in  order  to  get  de- 
livery of  power? 

A.     They  would  if  the  rate  was  low  enough,  yes. 

Q.  I  suppose  so,  if  they  would  give  it  to  them. 
I  am  asking  now  under  normal  business  conditions. 

A.  Yes;  in  the  instance,  I  just  mentioned,  the 
Pend  Oreille  Mines  and  Metals,  the  customer  builds 
his  line  into  the  power  plant,  and  pays  a})pi'oxi- 
mately  two  and  a  half  times  the  rate  the  Priest 
Rapids  would  charge  you  for  sale  of  this  power. 

Q.     Oh,  I  can  veiy  well  conceive  where  a  man 
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might  do  ahnost  anything  and  pay  any  rate  in  order 
to  get  power,  but  I  am  dealing  now  with  this  par- 
ticular set-up.  Now,  the  only  purchaser  of  power 
from  the  Priest  Rapids  was  the  P.  P.  &  L.,  wasn't 
it  ?  A.     So  far  as  I  know,  yes. 

Q.  And  do  you  know  of  any  other  potential  or 
prospective  purchaser  of  power  than  the  P.  P.  &  L. 
in  that  area  at  the  time  the  govermnent  took  over? 

Mr.  Powell:  If  your  Honor  please,  I  don't  think 
this  is  proper  cross  examination. 

Mr.  Ramsey:    Well,  I  do. 

Mr.  Powell:  Well,  we're  putting  in  a  tabulation, 
and  he's  testifying  about  the  figures  in  that  com- 
pilation. 

The  Court:  He  can  answer  if  he  knows.  I  think 
the  testimony  is  the  amomit  of  power  available  for 
sale.    I  will  overrule  the  objection. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

A.     No,  I  don't  know  of  any. 

Q.  And  the  contract  with  the  Pacific  Power  and 
Light  provided  for  delivery  of  that  power  at  the 
end  of  the  company's  transmission  line  at  Coyote 
Rapids,  didn't  if? 

A.  I  don't  know,  I  haven't  examined  that  con- 
tract. 

Q.  You  don't  know.  In  any  event,  this  tabula- 
tion doesn't  [539]  make  any  deduction  for  line  loss 
on  your  commercial  power,  does  itf 

A.  No;  this  is  the  kilowatt  hours  that  are  avail- 
able for  sale. 
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Mr.  Ramsey:     That's  all. 

The  Court:     Any  further  questions  of  this  wit- 
ness ? 

Mr.  Powell:     No,  your  Honor,  that's  all. 

(Whereupon,   there  being  no   further  ques- 
tions, the  witness  was  excused.) 

JOSEPH  S.  PICATTI 
called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Powell : 

Q.     Will  you  state  your  name,  please? 

A.     Joseph  S.  Picatti. 

Q.     Can  you  hear  me  all  right,  Mr.  Picatti? 

A.     Yes,  I  can  hear  you. 

Q.     And  you  want  to  be  sure  and  speak  loud 
enough  so  the  jury  can  all  hear  you. 

A.     I'll  do  that. 

Q.    Where  do  you  live,  Mr.  Picatti? 

A.     In  Yakima. 

Q.     What  business  are  you  engaged  in? 

A.     In  the  electrical  machinery  and  contracting. 

Q.     Where.  A.     105  South  Third,  Yakima. 

Q.     How  long  have  yoTi  been  in  Yakima? 

A.     Since  1928. 

Q.     Where    did    you    live    before    you    came    to 
Yakima?  A.  Hanford. 

Q.     How  long  did  you  live  in  Hanford? 

A.     Since   1908,   with   the   exception   about   four 
years  between  '18  and  '23. 
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Q.     And  what  did  you  do  at  Hanford'? 

A.  Well,  I  started  from  bull  cook  in  a  hotel,  and 
got  up  to  assistant  manager  of  the  company. 

Q.     And  what  company? 

A.  Hanford  Irrigation  Power  Company,  Black 
Rock  Power  &  Irrigation  Company,  Consumers' 
Ditch  Company,  and  Agathon  Land  Company. 

Q.  Did  you  at  any  time  operate  the  Priest 
Rapids  powder  plant*?  A.     Yes,  sir. 

Q.     When? 

A.  Well,  I've  operated  as  a  cub  operator,  about 
3  months,  in  1909,  and  then  I  operated  occasionally, 
now  and  then,  and  in  1912  I  operated  a  w^hole  year; 
I've  operated  at  Coyote  some,  and  then  I  was  in 
charge  of  the  equipment  while  it  w^as  in  the  hands 
of  the  receiver,  Marvin  Chase,  and  that  time  I  was 
in  charge  of  the  whole  equipment,  and  from  1924- '25 
up  to  '27  I  was  also  rather  in  charge  of  the  lines 
and  so  forth.  While  I  was  bookkeeping  I  was  in 
charge  [541]  of  construction  work  for  the  company, 
while  I  was  working  for  the  Hanford  in  the  office. 

Q.  Did  you  ever  do  any  work  of  replacing  or 
repairing  an^^  of  the  large  equipment  there  in  the 
power  house?  A.     Yes,  sir. 

Q.     When? 

A.  That  was  done  when  we  took  the  contract  to 
furnish  the  turbine  on  number  2  generator. 

Q.  Then  you're  the  one  who  put  in  the  new  tur- 
bine on  the  number  2  generator?  A.     Yes,  sir. 

Q.     What  kind  of  wheel  was  taken  out? 

A.     The  old  Francis  type  wheel. 
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Q.     And  what  kind  did  you  put  in? 

A.     Propeller  type. 

Q.     Where  was  this  work  done  in  the  plant? 

A.  Dow^n  in  the  pit,  down  in  the  turhine  cham- 
ber. 

Q.  And  what  did  you — do  you  recall  how  long  it 
took?  A.     Beg  pardon? 

Q.  Do  you  recall  how  long  it  took?  To  do  the 
work  ? 

A.  Well,  we  started  the  work  as  soon  as  we  got 
the  contract,  along  about  September  or  October,  and 
then  we  got  done  just  in  time  before  the  water  came 
up,  along  about  May. 

Q.  And  how  did  you  get  the  machinery  into  the 
pit? 

A.  They  de-watered  the  canal  and  removed  the 
grates  and  put  [542]  it  in  through  the  head  gates 
of  the  power  house. 

Q.     Did  you  have  to  change  the  draft  tube  ? 

A.     Yes,  sir. 

Q.     And  what  is  the  draft  tube  ? 

A.  Well,  the  draft  tube  is  where  the  water  goes 
out  from  the  turbine. 

Q.  Through  the  turbine  and  out  of  the  power 
house?  A.     Out  in  the  tail  race,  yes. 

Q.    And  was  that  a  good  wheel  that  put  in  there  ? 

A.  Well,  we  would  naturally  expect  to — yes,  it 
was  a  new  wheel. 

Q.     It  was  a  new  wheel?  A.     Yes. 

Q.     What  kind  of  a  wheel  was  it? 

A.     Propeller  type. 
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Q.     Who  manufactured  it? 

A.  Alhs  Chahners  Manufacturing  Company, 
Milwaukee. 

Q.  During  the  time  you  were  putting  in  the 
wheel  did  you  have  occasion  to  observe  what  kind 
of  concrete  was  in  the  power  house? 

A.     I  sure  did. 

Q.     How  did  3^ou  find  it  out? 

A.  Because  we  had  to  do  a  lot  of  chipping  in 
there.  We  put  in  344  shots  in  that  building,  blasted 
around,  and  towards  the  last  we  were  able  to  chip 
off  four  or  five  [543]  inches  of  concrete  from  the 
walls,  and  we  never  cracked  one  of  the  walls.  Of 
course,  we  just  put  in  little  shots,  in  order  to  make 
room  for  the  new  wheel. 

Q.  And  can  you  state,  Mr.  Picatti,  whether  the 
concrete  was  good  or  bad  concrete? 

A.  The  hardest  one  we  ever  foimd  in  my  con- 
tracting work,  yes. 

Q.  And  were  there  any  cracks  or  defects  in  the 
concrete  building? 

A.  No,  not  to  my  knowledge.  I  wish  there  had 
been,  at  that  time. 

Mr.  Powell:    I  think  that's  all. 

Mr.  Ramsey :    No  questions,  that 's  all. 

The  Court:    That's  all,  then,  Mr.  Picatti. 

(WhereuiDon,   there  being  no  further  ques- 
tions, the  witness  was  excused.) 

The  Court :    The  court  will  recess  until  1 :30. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  1:30  o'clock  p.m.) 
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Yakima,  Washington,  February  13,  1947, 
1:30  o^Clock  P.M. 
(All  parties  j)resent  as  before,  and  the  trial 
was  resumed.) 

J.  C.  STEVENS 
called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows  [544] 

Direct  Examination 
By  Mr.  Powell : 

Q.     Your  name  is  J.  C.  Stevens'? 

A.     Yes,  sir. 

Q.    Where  do  you  live,  Mr.  Stevens? 

A.     Portland. 

Q.     What  business  are  you  engaged  in? 

A.     Engineering;  civil  engineering. 

Q.     Are  you  a  professional  engineer? 

A.  Yes,  sir,  licensed  in  Oregon  and  Washington, 
Idaho,  Montana. 

Q.     Where  did  you  take  your  engineering  work? 

A.  I  am  a  graduate  of  University  of  Nebraska. 
I  have  a  degree  there  of  Bachelor  of  Science  in  Civil 
Engineering,  and  later  a  degree  of  Civil  Engineer, 
in  1928,  and  I  have  a  degree  of  Doctor  of  Engineer- 
ing from  the  Oregon  State  College. 

Q.  Have  you  occupied  any  public  positions  as 
engineer  ? 

A.  Yes.  I  was  assistant  state  engineer  of  Ne- 
braska in  the  early  days  of  the  Reclamation  work, 
and  then  I  was  assistant  engineer  in  the  Reclama- 
tion  Service,   it  was  called  then,  now  called   the 
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Bureau  of  Reclamation.  I  was  secretary  of  tlie 
State  Conservation  Commission,  I  mean  a  member 
of  the  State  Conservation  Commission,  in  Oregon; 
secretary  of  a  super-power  survey  committee  that 
made  a  study  of  power  in  the  Pacific  Northwest. 

Q.  And  what  has  been  your  experience  with 
irrigation  and  irrigation  districts? 

A.  Well,  I've — I  was  also  assistant,  I  mean  the 
District  Engineer  in  the  Pacific  Northwest  for  the 
Reclamation  Service  in  1906,  '07,  '08,  up  to  1910. 
In  that  work  I  had  charge  of  investigation  for  all 
of  the  water  supply  problems,  'most  all  of  them,  for 
the  Bureau  of  Reclamation  in  this  northwest,  in- 
cluding a  study  of  the  accounting  for  the  water  sys- 
tem, for  the  water  taken  in  and  distributed,  de- 
livered, loss  in  seepage,  and  so  on,  a  regular  account- 
ing system  for  all  the  water  taken  into  the  Sunny- 
side  Canal,  in  1908,  I  think,  and  1909.  I  think  that 
system  has  been  expanded  now  to  the  other  reclama- 
tion projects  in  this  territory.  Then  I  was  over  in 
Spain  for  two  years  and  a  half,  primarily  on  hydro- 
electric development,  but  also  on  study  of  irrigation 
projects  there,  and  on  return  here  I  designed  and 
constructed  the  Oroville-Tonasket  Irrigation  Proj- 
ect up  in  Okanogan  County  in  1915  and  '16.  I've 
had — oh,  I've  been  in  close  touch  with  irrigation 
throughout  this  northwest,  studied  duty  of  water, 
written  considerably  about  it  in  technical  papers. 

Q.  Did  3^ou  have  any  connection  during  this 
time,  or  make  any  studies  in  connection  with  the 
properties  around  White  Bluffs  and  Hanford? 
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A.  Yes,  I  did.  I  resigned  from  the  government 
service  in  1910,  and  one  of  the  first  engagements  I 
had  was  a  stndy  of  the  possible  futnre  {lev(']<)])inent, 
and  the  program  of  development,  for  this  irrigation 
project  later  taken  over  by  the  Priest  Rai)ids  Irri- 
gation District. 

Q.     When  was  that?  A.     That  was  in  1911. 

Q.     With  whom  did  you  work? 

A.  With  Mr.  D.  C.  Henny.  Mr.  Henny  was  su- 
pervising engineer  when  he  first  came  here  about 
1905  for  all  of  the  reclamation  work,  and  then  he 
left  the  government  service  and  opened  up  an  office 
for  private  practice,  and  I  was  him  in  some  private 
projects.  In  this  particular  one  we  served  in  the 
capacity  of  partners  on  that  project.  He's  deceased 
now. 

Q.    And  there  were  reports  made? 

A.  There  were  reports  made  for  the  future  de- 
velopment of  the  country,  of  that  area,  studies  and 
re])orts  for  distribution  system,  and  improvement 
of  the  pumping  facilities. 

Q.  By  whom  were  you  employed  in  making  that 
study? 

A.     Pacific  Power  and  Light  Company. 

Q.  Did  you  have — have  you  had  any  connection 
with  the  design  or  construction  of  power  plant  jjrop- 
erties  ?  A.     Yes. 

Q.    With  the  Lewis  River?  [547] 

A.  Yes,  I  made  reports  and  studies  on  proposed 
developments  on  the  Lewis  River,  and  on  the 
Deschutes  River  in  Oregon.     As  I  say,  1  was  in 
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Spain  from  1912  to  '14,  largely  on  hydro-electric 
development,  and  it  culminated  in  the  construction 
of  two  projects  for  which  I  served  as  chief  engineer. 

Q.  And  what  was  the  total  power  output  of  those 
projects? 

A.  One  was  a  small  one  the  Gerri  plant,  designed 
first  for  power  to  be  used  during  the  construction 
program,  but  it  was  later  included  in  the  general 
plan  of  development.  The  other  was  the  Seros  proj- 
ect, taking  water  from  the  Segre  River.  That  was 
a  development  of  about  80,000  horsepower,  and  in- 
cluded transmission  lines. 

Q.  Have  you  ever  done  any  w^ork  for  the  Mon- 
tana Power  Company? 

A.  Yes,  I  have  made  a  study  in  1918  and  1919  of 
the  ice  problems  which  they  had  in  comiection  wdth 
their  projects  or  plants  on  the  Madison  and  Mis- 
souri Rivers,  then  the  next  work  I  did  was  for  the 
evaluation  of  the  powder  sites  which  the  Montana 
Power  Company  had  along  the  Missouri  River. 

Q.     About  how  many  were  there? 

A.     Oh,  seven,  I  think. 

Q.  And  were  you — were  there  any  other  hydro- 
electric developments  ? 

A.  Yes.  I  designed,  I  charted  the  design  and 
the  supervision  [548]  of  construction  of  the  Lea- 
burg  plant  for  the  city  of  Eugene,  a  municipally 
owned  system,  and  later  had  charge  of  the  design 
and  construction  of  a  steam  plant  for  them  to  serve 
as  an  auxiliary  for  their  power  system.  Then  we 
made  studies  for  the  reconstruction  of  their  earlv 


Priest  Rapids  Irrigation  District  511 

(Testimony  of  J.  C.  Stevens.) 

plant,  kno\\ai  as  the  Walterville  plant.  They  have 
some  old  Pelton  wheels  in  there;  they're  ])lanning 
to  replace  them  with  new  nnits.  We  have  already 
constructed  the  spillway  for  that  project.  The  rest 
of  the  work  luidoubtedly  will  go  ahead  when  they 
can  get  the  equipment  necessary. 

Q.  Have  you  ever  written  any  articles  on  hydro- 
electric development,  or  power? 

A.  Yes,  I  have,  quite  a  little.  I  wrote  the  chap- 
ter ill  Calvin  Davis'  handbooks  on  hydraulics.  It  is 
rather  a  large  volume,  and  I  wrote  the  newest  edi- 
tion, the  chapter  on  hydraulics. 

Q.  Does  that  handbook  have  very  wide  distribu- 
tion? A.     I  think  so,  yes. 

Q.  Are  you  a  member  of  any  electrical  engineer- 
ing society? 

A.  American  Institute  of  Electrical  Engineers, 
American  Society  of  Civil  Engineers. 

Q.     Occupy  any  offices  ? 

A.  I  served  as  director  and  later  president  of 
that  society,  in  1945.  I  am  also  a  member  of  the 
American  Institute  of  Consulting  Engineers,  and 
the  Professional  Engineers  of  [549]  Oregon.  I  was 
the  first  president  of  that  organization. 

Q.     What  is  the  name  of  your  firm,  Mr.  Stevens  ? 

A.     Stevens  and  Koon. 

Q.     With  offices  where? 

A.     Offices  in  the  Spalding  Building,  Portland. 

Q.     Are  you  a  partner  in  any  other  fiim  ? 

A.  Yes,  I  am  a  partner  in  a  manufacturing  firm, 
of  the  name  of  Leupold  and  Stevens  Instruments. 
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Q.     What  kind  of  instruments'? 

A.  Well,  we  manufacture  engineering  instru- 
ments of  any  kind,  surveying  instruments,  water 
level  recorders,  rifle  scopes,  navigation  instruments, 
and  radio  recording  instruments  for  water  levels 
and  flow  meters. 

Q.     For  whaf? 

A.  Water  level  recorders  by  radio,  and  flow 
meters;  quite  a  long  list  of  instruments.  We  have 
about  65  employees  there. 

Q.  And  when  you  say  flow  instruments,  what 
kind  of  instruments  are  they? 

A.  Well,  those  would  be  instruments  for  measur- 
ing the  flow  in  Venturi  tubes  or  orifices  or  pipe  lines. 

Q.     Did  you  say  Venturi  tubes? 

A.  Yes,  V-e-n-t-u-r-i ;  it  is  a  tube  that  has  a 
constriction  and  then  an  expansion.  The  increase 
of  velocity  in  that  construction  is  a  measure  of  flow. 
We  also  make  instruments  [549A]  that  record  the 
flow  in  nearly  any  type  of  measuring  device. 

Q.  We  notice  on  defendant's  Exhibit  10  the 
reference  is  to  a  Stevens  continuous  recorder. 

A.     That  is  one  of  our  manufacture,  yes. 

Q.  Used  by  the  United  States  Geological  Sur- 
vey? 

A.  Yes,  they  have  a  large  number  over  the  coun- 
try.   They're  using  them  very  extensively. 

Q.     And  what  does  it  measure  ? 

A.  Well,  it  measures  the  height  of  water,  records 
— makes  a  graphic  record  of  the  rise  and  fall  of  the 
water  surface,  and  the  engineer  of  the  Geological 
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Survey  makes  discharge  measurements  of  the  river 
at  different  stag'es  and  developes  what  he  calls  a 
rating  curve,  that  is,  a  calibration  curve,  so  that 
he  can  determine  the  flow  for  any  given  height  of 
water,  and  he  takes  the  average  daily  height  from 
this  graph,  from  this  recording  chart,  and  in  that 
manner  tabulates  the  flow  that  appears  on  those 
sheets,  and  they're  also  published  every  year  by  the 
Geological  Survey  in  water  supply  and  irrigation 
papers. 

Q.  Have  you  previously  been  a  witness,  Mr. 
Stevens,  in  cases  involving  evaluation  of  hydro- 
electric plants'?  A.     Yes,  I  have. 

Q.     And  of  sites  for  hydro-electric  plants'? 

A.  Yes,  I  was  a  witness  for  the  city  of  Centralia 
in  the  [550]  acquisition  of  some  of  their  lands  for 
hydro-electric  purposes.  I  have  done  quite  a  lot  of 
work  for  the  Washington  Power  Company  in  con- 
nection with  their  lands  along  the  Coeur  d'Alene 
River,  and  I  have  made  valuations  for  quite  a  num- 
ber of  projects  in  which  some  element  of  power  is 
involved ;  for  example,  the  city  of  Hood  River,  there 
is  some  power  involved  there.  I  made  evaluation 
of  water  system  for  the  city  of  Yakima,  city  of 
Salem,  Boise,  Idaho,  Dallas,  Oregon,  and  various 
other  places,  and  I  mentioned  a  moment  ago  the 
power  work  for  the  Montana  Power  Company. 

Q.     Were  there  valuation   cases  involved  there  *? 

A.  It  involved  the  valuation  of  power  sites,  and 
in  arriving  at  that  I  set  up  a  series  of  substituting 
steam  plants  for  the  power,  for  the  hydro-electric 
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plants,  as  some  measure  of  index  of  the  value  of 
those  power  sites.  That  was  one  way  of  getting  one 
element  in  the  valuation. 

Q.  And  what  about  the  Southerland  Irrigation 
District? 

A.  Southerland  Irrigation  District  was  a  valua- 
tion of  some  old  property  that  a  bank  had  some 
bonds  on,  that  included  the  pipe  lines  and  the 
flumes;  no  power  involved  there,  however,  it  was 
irrigation. 

Q.     No  power  involved?  A.     Irrigation. 

Q.  Mr.  Stevens,  when  was  your  first  connection, 
or  when  was  [551]  the  first  time  that  you  examined 
the  properties  around  White  Bluffs  and  Hanford? 

A.     1911. 

Q.  How  long  did  you  spend  there,  how  much 
time? 

A.  Oh,  we  worked  on  that  project  for  nearly  a 
year,  I  think. 

Q.  How  much  of  the  time  were  you  there  per- 
sonally ? 

A.  Well,  I  was  there,  oh,  several  weeks  at  a 
time,  or  a  week  at  a  time,  many  different  times.  We 
had  survey  parties  in  the  field,  and  land  classifica- 
tion crews  in  the  field,  and  we  run  out  extensions  of 
the  irrigation  system,  and  laid  out  a  distribution 
system.  I  wouldn't  know  how  much  time,  but  quite 
a  substantial  portion  of  all  the  work  was  done  by 
parties  working  under  my  direction. 

Q.  Did  you  at  that  time  go  up  to  the  power 
house  ? 
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A.  Oil,  yes,  I  examined  the  power  house  and 
the  facilties  there,  and  also  the  Coyote  l*utnpin,L;- 
Plant. 

Q.     And  you  have  been  n\)  there  since? 

A.     Yes,  I  was  there. 

Q.  Was  the  canal  located  in  1911  where  it  is  now 
located,  that  is,  the  irrigation  canal  ? 

A.  Just  about,  yes,  miless  there's  been  some 
breaks  and  they  have  made  some  minor  changes;  at 
least  as  far  as  I  can  tell.  I  was  there  in  September 
of  this  last  year,  1946,  and  again  in  January  of  19 17. 

Q.  You  mentioned  the  ])umping  plant.  Was  the 
building  that  [552]  housed  the  X)umping  plant  in  the 
same  location  then  as  it  is  now? 

A.     Same  building  that  is  there  now,  yes,  sir. 

Q.  Did  you  make  any  tests  as  to  the  outimt  of 
the  plant,  the  ])umping  plant,  at  that  time,  Infiean? 

A.  No,  we  did  not.  AVell,  I  say  we  did  not;  we 
made  some  measurements  in  the  canal  showing  the 
flow  and  what  the  pumps  were  producing.  At  that 
time  the  two  first  units,  the  two  AUis  Chalmers 
motors  and  pumi:)s  that  were  installed  in  either  end 
of  the  pump  station,  they  were  inadequate  for  the 
service.  They  were  designed  to  deliver,  I  think  the 
rating  was  62%  cubic  feed  per  second,  or  second 
feet,  a  further  term,  under  37  foot  head,  but  the 
head  at  this  plant  varies  with  the  stage  of  the  river 
between  40  and  65  feet,  and  it  was  very  difficult  to 
get  any  water  up  there  into  that  canal  at  all  at  the 
normal  speed  of  the  pumi)s,  so  the  expedient  was 
adoi)ted  of  speeding  up  the  generators  at  the  Priest 
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Rapids  Power  Plant.  The  normal  speed  was  150 
revolutions  per  minute,  and  I  think  they  speeded  up 
to  180  revolutions  per  minute,  and  that  enabled 
them  to  pump  water  up  into  the  canal.  Of  course, 
they  couldn't  continue  to  do  that  because  that  gave 
them  an  unsalable  power  if  they  wanted  to  sell  any 
portion  of  that,  so  the  expedient  was  later  adopted 
of  connecting  those  two  old  pumps  in  series.  By 
that  I  mean  [553]  that  a  30  inch  pipe  line  was  laid 
in  the  building  to  connect  the  discharge  of  one 
pump  with  the  suction  side  of  the  other,  then  when 
both  ran  together  they  would  have  the  capacity  of 
one  unit  under  twice  the  head,  roughly,  and  then 
later  the  third  unit  that  is  there  now,  it  was  not  in 
1911,  it's  been  added  since. 

Q.  I  see;  so,  Mr.  Stevens,  when  you  say  these 
pumps  are  connected  in  series,  they  were  connected 
— the  intake  from  the  river  came  into  only  one  of 
the  pumps.  A.     That  is  right. 

Q.  You're  describing  the  conditions  that  were 
there  in  1911? 

A.  No,  in  1911  they  had  two  separate  pumps  that 
were  not  connected  together,  and  each  of  them  had 
their  own  suction  from  this  tunnel,  and  they  were 
connected  later  at  some  time.  I  don't  know  when 
that  v/as  done,  but  very  shortly  after  1911.  Our 
studies  for  the  canal  and  pumping  plant  station  was 
to  find  out  very  definitely  what  each  of  those  units 
would  do  by  itself,  and  how  they  could  be  speeded 
up,  and  the  water  that  we  could  divert  from  them 
after  they  were  speeded  up. 
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Q.  Now,  did  you  examine  the  inside  of  the 
pmnping  station  the  last  time  you  were  there? 

A.  Yes,  that  was  in  January,  oh,  the  29th  or 
30th  of  January,  1947. 

Q.     About  three  weeks  ago*?  [554] 

A.     Yes,  something  like  that. 

Q.     And  were  you  there  in  September? 

A.  I  did  not  go  to  the  Coyote  Pumping  Station 
in  September,  but  I  did  go  to  the  power  plant.  We 
had  a  little  car  trouble  and  we  didn't  have  time  to 
ge\  to  the  Coyote  Station.  We  had  i)lanned  to  do  so, 
but  darkness  fell  before  we  could  make  it. 

Q.  Now,  would  you  just  describe  in  general 
terms,  Mr.  Stevens,  the  condition  that  you  foimd 
when  you  examined  the  pumping  plant  last  month? 

A.  Well,  the  building  was  locked,  of  course,  and 
the  generators  were  covered  up  with  canvas. 

Q.     Do  you  mean  the  generators? 

A.  I  mean  the  pumps.  The  motors,  there's  two 
large  induction  motors,  and  two  of  these  pumps,  the 
original  pumps.  The  motors  were  rated,  I  think,  at 
450  horsepower,  and  the  pumps  were  rated  for  621/2 
cubic  feet  per  second  under  37  foot  head,  each  of 
them,  but  being  coimected  in  series,  of  course  they 
can  pump  under  twice  that  head  the  (juantity  that 
one  pump  would  otherwise  pump.  The  switch  board 
was  there  intact.  The  crane  was  there.  T  examined 
the  building.  Tt  was  in  very  excellent  shape.  The 
substation  transformer  building  was  there,  and  the 
two  4-pole  structures,  one  ovei*  the  substation  and 
another  one  up  on  the  hill.  The  pipe  line  there  had 
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been  changed  [555]  from  the  original  pipe,  which 
was  a  single  72  inch  wood  stave  pipe.  They  have 
been  converted  now  to  two  42  inch  cement  culvert 
pipes,  bell  and  spigot  culvert  pipes ;  at  least  it  looked 
so  from  the  inside,  and  the  canal  had  been  divided 
so  that  there  was  two  entrances  into  the  canal.  Con- 
crete structures  have  been  constructed  there;  that's 
since  I  knew  it  in  1911.  The  third  pump,  which  I 
had  never  seen  before,  is  a — was  a  variable  speed 
pump,  had  a  capacity  rated  at  2800  gallons  i)er 
minute,  I  think,  under  a  60  foot  head,  but  it  had 
controllers  on  the  switch  board  so  that  the  speed 
could  be  varied  somewhat  to  pump  more  efficiently 
at  the  variable  heads  that  would  occur  there,  and 
on  the  discharge  sides  of  all  three  pumps  was  a 
large  hydraulic  operated  gate  valve,  30  inch.  There 
was  a  pump  there  for  supplying  water,  I  presume, 
for  supplying  water  for  domestic  supply,  and  also 
pumping  into  a  tank  up  on  the  hill  that  I  took  to 
be  a  reservoir  for  the  insured  operation  of  these 
hydraulic  valves,  and  then  there  were  two-way 
valves  in  the  piping.  You  see,  the  hydraulic  valve 
consists  of  the  ordinary  gate  valve  that  is  con- 
nected to  a  piston  and  a  cylinder,  and  then  they 
have  pipes  connecting  the  upper  end  of  the  cyl- 
inder and  the  lower  end  of  the  cylinder,  and 
they're  connected  to  the  water  system  through 
a  two~v/ay  valve,  so  if  they  want  to  lower  the  valve 
they  turn  this  valve  in  one  direction;  [556]  that 
lets. the  water  in  from  the  upper  side,  and  out  from 
the  lower  side  of  the  piston.    If  they  want  to  raise 
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it  they  turn  it  the  other  way,  cind  reverse  it,  and 
that  makes  the  valve  rise.  Those  are  used  just  to 
save  labor  and  long  hand  turning  of  the  valves. 
Tliere  was  an  oil  system  there  for  the  bearings, 
that  is,  the  piping  was  thei'e.  This  pump  that  I 
si)eak  of  was  gone.  It  was  not  there.  The  place 
for  its  location  was  there.  The  oil  pumps  were  gone, 
liad  been  taken  away,  but  their  location  was  still 
there.  The  building  I  examined  as  far  as  I  was  able 
to  examine  it,  and  I  went  all  around  it;  it  was  in 
very  excellent  condition.  The  concrete  was  in  good 
shape. 

Q.     You  were  not  there  in  1943,  were  you  ? 

A.     I  was  not,  no. 

Q.  Have  you  examined  the  inventory  list  made 
by  Mr.  Tinling  and  introduced  in  evidence  as 
Exhibit  9?  A.    Yes,  sir. 

Q.  And  you  heard  his  testimony  describing  the 
articles,  describing  the  equipment? 

A.     Yes,  sir. 

Q.  Now,  there  were  transformers  in  the  substa- 
tion there  at  the  pumping  station? 

A.     Yes,  three  transformers  at  the  substation. 

Q.  You've  given  us  a  general  description  of  the 
power  plant,  have  you  not?  [557] 

A.     Of  the  x^i^iniping  station. 

Q.     Of  the  pumping  station,  I  mean. 

A.  Yes,  except  that  I  did  not  mention  the  trans- 
mission line  that  runs  about  a  mile  and  a  half  to 
the  southward  and  there  joins  with  a  transmission 
line  from  the  Priest  Rapids  Power  jjlant  that  ex- 
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tends  on  eastward  from  that  point,  or  it  did.  Part 
of  that  line  had  been  robbed  of  the  insulators,  and 
the  line  was  not  in  service. 

Q.  Now,  did  you  see  the  transmission  line  that 
extended  from  the  pumping  plant  up  to  the  power 
plant  *? 

A.  Yes,  we  followed  it  along  the  road.  You 
could  see  it  from  the  road. 

Q.  And  from  the  amount  that  was  still  there 
did  it  correspond  with  the  inventory  given  by  Mr. 
Tinling.  A.     I  should  say  so,  yes. 

Q.  You  did  not  make  an  inventory  of  the 
poles  ? 

A.  I  did  not.  I  had  the  inventory  with  me,  and 
I  just  made  a  spot  check. 

Q.  Did  the  inventory  appear  to  be  correct  to 
you?  A.    Yes,  sir,  it  did. 

Q.  And  did  you  check  the  inventory  at  the 
pumping  station? 

A.  Yes,  in  general  terms  I  did,  what  we  call  a 
spot  check;  looked  at  the  larger,  more  important 
items,  and  verified  them. 

Q.  Some  of  the  things  on  the  inventory  were 
not  then  in  the  [558]  pumping  station,  v/ere  they  ? 

A.  The  inventory  included  the  whole  power 
plant,  electrical  equipment  for  the  power  plant, 
and  the  transmission  line,  two  substations,  and  the 
j)umping  equipment. 

Q.  There  is  some  of  the  equipment  that  appears 
on  Mr.  Tinling 's  inventory.  Exhibit  9,  that  was  not 
in  the  pumping  plant  when  you  were  there  in  Janu- 
SLYj  of  this  year? 
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A.  Oh,  yes,  that's  right,  here  were  some  pumps 
and  motors  and  I  don't  know  what  all  woie  out. 
Places  you  could  see  they  had  heen  taken  away; 
the  foundations  and  supports  were  still  there,  and 
the  pipe  connections  were  still  there,  hanging  in 
the  air. 

Q.  You  heard  his  testimony  concerning  the 
transmission  line,  and  from  your  checking  that  you 
did  did  it  appear  to  be  as  described  by  him  ? 

A.     Yes. 

Q.     That  is,  the  part  that  you  could  check? 

A.  Yes.  As  I  say,  they  had  been  robbed  of 
some  of  the  parts,  some  of  the  insulators,  some  of 
the  wire,  was  gone. 

Q.  By  that  you  don't  mean  anybody  committed 
larceny? 

A.  What  I  mean  is,  I  assumed  that  the  Army 
Engineers  had  taken  it  for  service  elsewhere,  same 
as  the  pumps  they  had  taken  out  of  the  Coyote  Sta- 
tion and  other  facilities,  put  them  some  place  else. 

Q.  Now,  at  the  power  plant,  did  you  make  a 
similar  check  of  [559]  the  inventory? 

A.     Yes,  I  did. 

Q.  Did  you  examine  the  pow^r  plant  in  Septem- 
ber of  1946?  A.     I  did. 

Q.     And  how  did  you  examine  it? 

A.  Well,  I  went  up  there  by  automobile, 
through  the  Hanford  area.  I  was  met  there  by  Mr. 
Hall,  who  came  over  in  his  '])lano,  and  together  we 
went  over  the  power  canal  and  the  power  house, 
the  pumping  station;  he  explained  tlie  work  that 
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had  been  done  in  '38  and  '40,  and  all  other  features 
concerning  the  pump  station.  I  read  the  gauges 
and  examined  all  the  important  portions  of  the 
equipment,  the  generator,  governors,  pumps,  and 
the  substation. 

Q.  And  did  you  subsequently  make  a  check  of 
the  property  there? 

A.  I  went  here  again  in  January,  I  think  it  was 
January  30  or  31,  I've  forgotten  the  exact  date. 

Q.  Did  you  at  that  time  have  a  copy  of  the  list 
that's  been  introduced  as  Exhibit  9,  the  Tinling 
list? 

A.  Well,  I  had  a  typewritten  copy  that  had,  I 
think,  'most  everything  that  this  list  had.  There 
might  have  been  some  additions  to  this  exhibit  that 
I  did  not  know  about.  I  didn't  compare  them  with 
this  exhibit. 

Q.    You  did  not  compare  them  with  this  exhibit? 

A.     No.  [560] 

Q.     But  you  did  have  a  list? 

A.  I  had  a  list,  and  I  made  a  list  of  my  own,  of 
the  important  pieces. 

Q.  Have  you  since  compared  that  list  with  the 
Exhibit  9? 

A.  Yes,  in  a  general  way.  I  haven't  in  minute 
detail. 

Q.  And  did  your  checking  of  the  property  there 
at  the  power  plant  in  January  substantially  cor- 
respond with  the  inventory  that  is  introduced? 

A.  Yes,  except  for  some  rather  minor  things; 
some  of  the  serial  numbers  on  some  of  the  units 
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were  not  what  he  had  on  his  list.    There  was  one 

irrigation  pumping  set,  pump  and  motor,  that  was 

not  included  on  his  list.    In  general,  however,  his 

list  was  in  general  conformity  with   what   I   saw 

there. 

Q.  Now,  did  you  at  any  time  look  at  the  power 
canal?  A.     Power  canal? 

Q.    Yes.  A.    Yes. 

Q.     When? 

A.  Well,  in  September,  1946.  I  did  not  go  up 
to  the  power  canal  in  January,  '47;  of  course  we 
could  see  it  from  the  power  station,  such  portion 
of  it  as  was  visible  from  there  we  could  see  it,  and 
did  examine  the  lower  end  of  it  with  some  ideas 
there  of  putting  in  some  guards,  possibly,  for  sluic- 
ing the  sand  out.  [561] 

Q.  Now,  would  you  just  describe  the  power 
house  in  general  terms  to  the  jury? 

A.  Well,  the  power  house  is  a  concrete  stiiic- 
ture,  very  well  built.  Aside  from  the  building 
that's  there,  there  is  an  extension  to  the  southward 
that  was  intended,  undoubtedly,  for  an  increased, 
dimension  of  the  power  house,  that  is,  for  an  addi- 
tion to  be  ]nit  on  to  the  power  house.  In  1911  when  I 
was  there  the  plans  that  I  did  see  provided  for  six 
generators  there,  but  they  never  put  in  but  two,  and 
this  extension  of  the  power  house  was  undoubt- 
edly intended  to  cover  that  extension.  Part  of  the 
retaining  walls  and  up  to  the  elevation  of  the  gene- 
rator floor  was  the  skeleton  work  of  a  now  addition 
to  that  building.    Well,  the  power  house   is   right 
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across  the  end  of  the  canal.  The  north  and  south 
direction  of  it  is  parallel  with  the  river  bank.  The 
intake  to  the  water  wheels  is  through  some  racks 
there,  and  there  are  two  units  in  the  plant.  One 
is  the  old  original  unit  that  was  installed,  it  was 
there  in  1911,  I  understand  it  was  installed  along 
about  1906  or  '07,  and  w^as  running  when  I  was 
there  in  September.  This  unit  has  a  generator  and 
a  turbine  with  three  water  wheels  to  it.  The  pur- 
pose of  those  three  was  that  on  account  of  certain 
variations  in  the  head  due  to  the  flow  in  the  river, 
that  these  three  turbines  would  maintain  the  speed 
of  the  unit  up  to  that  required  for  [562]  commercial 
power. 

The  other,  the  second  unit,  is  a  General  Electric 
unit,  a  new  one,  with  a  propeller  type  of  wheel, 
and  with  its  governor,  a  Woodward  governor. 
There  is  also  a  small  turbine  that  operates  a  direct 
current  generator  for  excitation  purposes,  and  there 
is  also  a  motor  generator  set  for  excitation,  that  is, 
there  is  a  direct  current  motor — I  mean,  an  alter- 
nating current  motor,  induction  motor,  and  coupled 
to  the  same  shaft  is  a  direct  current  generator. 
That,  I  believe,  is  used  as  an  emergency  service  for 
exciting  the  field  of  both  the  generators. 

Then  there  is  the  switch  board  with  all  of  its 
rather  intricate  instruments  and  paraphernalia, 
some  seven  panels,  I  think;  and  then  there  is  down 
on  the  second  floor,  the  lower  basement  floor,  there 
is  an  extension  extending  on  the  river  side  that 
houses  the  transformers  and  the  circuit  breakers. 
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Tlie  water  that  leaves  the  water  wheels  goes  out  into 
draft  tu])es  molded  in  the  concrete;  and  below  the 
draft  tubes  are  some  remnants  of  some  old  gates 
that  were  used  with  some  operating  mechanism 
there  that  I  think  are  entirely  unused  at  the  present 
time.  Their  purpose,  I  think,  was  to  seal  off  the 
water  from  coming  into  the  unit  in  case  it  was 
necessary  to  examine  the  wheel,  or  make  any  repairs 
to  it,  and  the  I'iver  was  high  enough  to  get  into  the 
unit.  [563] 

Now,  then,  there  are  also  gates  at  the  head,  in  the 
canal,  in  the  penstocks  that  go  into  these  two  units, 
four  of  them. 

Q.     Did  you  say  in  the  forebay? 

A.  In  the  fore-bay,  that  is  in  the  canal,  yes.  The 
fore-bay  is  usually  considered  the  water  just  ahead 
of  the  penstocks  in  the  canal.  Of  course,  it  was  at 
the  end  of  the  canal,  the  fore-bay. 

Q.     The  gates  were  there? 

A.  The  gates  were  there,  yes,  you  can  see  the 
mechanism  for  operating  them.  Now,  in  additicm 
to  that  there  are  three  cottages  for  operators,  with 
wires  going  over  to  them,  transfoi'mers,  there  is  the 
pump  for  irrigation  service,  that  is,  there  is  an 
eight  inch  pump  with  a  50  horsepower  motoi*  on  it, 
used  for,  I  presume,  irrigation  of  some  of  the  gar- 
dens and  probably  some  of  the  land  up  there,  for 
irrigation,  I  am  so  informed,  and  then  there's  a 
couple  of  pumps  there,  I  think,  for  domestic  water 
sui)])ly,  used  for  the  cottages. 


592  JJmted  States  of  America  vs. 

(Testimony  of  J.  C.  Stevens.) 

Q.  Mr.  Stevens,  you  described  or  mentioned  an 
exciter.  Where  was  that  located  in  the  power  house  ? 

A.  Well,  it  is  in  between  the  two  units,  now,  a 
little  bit  to  the  west,  I  should  say,  of  the  center 
line  of  those  units. 

Q.     And  does  it  look  like  a  little  generator?  [564] 

A.  Well,  yes,  it  looks  like  a  small  generator,  it  is 
a  small  generator,  and  the  turbine  is  down  below. 

Q.  And  it  is  operated  on  a  small  scale  the  same 
as  the  large  ones  on  a  large  scale? 

A.  Exactly,  except  this  is  direct  current.  In 
order  to  excite  these  magnetic  coils  on  those  genera- 
tors, you  have  to  use  direct  current  for  that,  and 
this  produced  direct  current.  Alternating  current, 
the  voltage  rises  to  a  maximum,  then  passes  through 
zero  and  to  a  negative  value,  so  that  you  get  a  vari- 
able voltage  throughout  each  cycle.  Direct  current 
is  like  the  current  from  a  battery;  it  is  continuous 
at  all  times. 

Q.     And  that  is  necessary? 

A,  It  is  necessary  for  the  exciters,  yes.  All  the 
exciters  have  to  be  of  that  character. 

Q,  Does  the  exciter  produce  this  electrical 
energy,  the  direct  current? 

A.  Well,  it  aids  in  producing  it,  because  it  sup- 
plies the  magnetic  field  through  which  the  coils  of 
the  generator  have  to  cut  in  order  to  produce  the 
commercial  alternating  current.  It  is  an  indirect 
aid;  it  doesn't  produce  the  power  for  sale  at  all,  I 
mean  for  use. 


Priest  Rapids  Irrigation  District  593 

(Testimony  of  J.  C.  Stevens.) 

Q.  Now,  what  about  the — liow  was  this  tnrl'ine 
driven,  the  exciter? 

A.  Well,  there  is  a  little  water  wlieel  turbine 
down  on  a  [565]  long  shaft,  down  below. 

Q.  Is  there  a  gate  in  the  fore-bay  through  which 
the  water  goes  to  the  turbine  on  this  exciter? 

A.    Yes. 

Q.     And  where  was  that  located  in  the  fore-bay? 

A.  Well,  that  would  be  in  the  fore-bay,  that  is, 
in  the  upper  side  of  the  power  house,  the  upper  end 
of  the  penstock.  I  might  say,  then,  the  second  unit 
as  I  described  is  a  General  Electric  unit.  General 
Electric  generator  with  a  propellor  type  of  wheel, 
which  is  a  wheel  shaped  something  like  the  fins  of 
a  wind-mill,  you  might  say,  different  from  the  ordi- 
nary Francis  type  of  w'heel,  and  both  units  were 
running  when  I  was  there  in  September,  ])ut  only 
this  General  Electric  unit  was  running  when  I  was 
there  in  January. 

Q.  Can  you  give  us  the  kind  and  ca]>acity  of 
these  two  generators,  Mr.  Stevens? 

A.  The  rated  capacity  of  the  old  generator — 
I've  forgotten  whether  they  call  that  number  1  or 
inimliei"  2 

Q.     That  is  number  1. 

A.  Number  1,  I  think  it  is  the  old  Allis  Chalmers 
generator  with  the  triple  tui'bine  water  wheel  there. 

Q.  What  is  the  name  of  that  type  of  water 
wheel  ? 

A.  Well,  that  is  a  Francis  wheel,  taken  from  the 
name  of  the  early  inventor   'way  back  in  the  60 's 
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sometime,  I've  [566]  forgotten  just  when  it  was, 
James  B.  Francis.  In  entering  that  t3^pe  of  turbine 
the  water  enters  through  the  shaft  and  then  is 
turned  to  a  direction  following,  that  is,  in  the  direc- 
tion the  water  goes  out  peripherally  from  the  direc- 
tion of  rotation  of  the  machine.  The  blades  are 
rather  long,  and  they're  all  curved  out  in  that  direc- 
tion, so  as  the  water  enters  them,  it  is  thrown 
backwards  trailing  the  direction  of  the  flow.  The 
propellor  type  turbine  is  more  on  the  nature  of  a 
fin  on  a  windmill. 

Q.     Or  the  screw  on  a  ship. 

A.  Yes,  or  the  screw  on  a  ship,  yes.  It  has  con- 
siderably higher  speed,  that  is,  you  can  get  higher 
speed  out  of  that  type  of  unit  under  low  heads  than 
you  would  with  a  Francis  type.  Did  I  cover  your 
question  ? 

A.  Yes.  Mr.  Stevens,  have  you  made  cost 
studies  of  the  various  items  that  comprise  the 
power  system  and  the  irrigation  system  in  the 
District?  A.     Yes,  sir. 

Q.  And  that  is  the  properties  that  are  involved 
here?  A.     Yes. 

Q.  Have  you  also  from  your  examination 
formed  an  opinion  as  to  the  depreciation  of  these 
various  items?  A.     Yes,  sir. 

Q.  And  you  have  had  information  as  to  the 
power  production,  [567]  have  you,  of  the  power 
plant  for  the  last  year  of  District  operation? 

A.     1942,  ves. 
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Q.     And  did  you  examine  the  power  canal? 

A.    Yes. 

Q.  And  have  you  seen  the  information  or  data 
concerning  the  flow  of  the  river  at  or  near  Priest 
Rapids?  A.    You  mean  at  Trinidad? 

Q.     Yes. 

A.  I've  seen  the  records.  I  haven't  examined 
them  in  detail. 

Q.  Do  you  know  approximately,  Mr.  Stevens, 
how  much  water  is  required  to  operate  the  two  units 
in  the  power  plant  at  capacity? 

A.     I  don't  know  the  exact  quantity. 

Q.  Do  you  know  whether  or  not  there  is  suffi- 
cient water  in  the  river  to  do  it? 

A.     Not  at  this  time. 

Q.     Pardon? 

A.  Not  when  the  river's  low,  not  when  the  Co- 
lumbia River's  low. 

Q.     Why? 

A.  Well,  they  can't  get  enough  water  into  the 
canal  to  operate  both  units. 

Q.     Well,  is  there  enough  water  in  the  river? 

A.  Oh,  plenty.  Mininuim  flow  there  T  think,  of 
all  time  [568]  record,  is  about  21,000  cubic  feet  per 
second,  and  this  is  a  matter  of  1000,  more  or  less, 
required  for  this  unit. 

Q.     You  say  about  2200? 

A.  T  say,  the  flow  in  the  Columbia  River,  mini- 
mum, I  think  the  mininuun  flow  for  all  years  of 
record  is  about  21,000  cubic  feet  ])er  second,  and 
the  flow  re(|uired  for  this  is  a  matter  of  a  couiile 
of  thousand  or  less. 
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Q.     A  couple  of  thousand  second  feet? 

A.     That's  right. 

Q.  So  it  Vv'ould  be  about  one-tenth  of  the  lowest 
recorded  flow  of  water  in  the  Columbia? 

A.     That's  right. 

Q.     At  what  point? 

A.  At  this  point.  Of  course,  it  was  not  recorded 
at  this  point,  but  the  record  at  Trinidad,  there  is 
almost  no  intervening — I  should  say  that  the  flow 
at  this  point  is  virtually  the  same  as  that  a  Trini- 
dad, and  I  think  21,000  minimum  is  the  minimum 
given  by  the  Army  Engineers  in  their  report  on  this 
large  Priest  Rapids  development. 

Q.     How  is  that  report  generally  referred  to? 

A.  Well,  it  is  called  the  "308"  report.  It  was 
the  report  that  authorized  the  Army  Engineers  all 
over  the  country,  I  think  the  resolution  was  number 
308,  joint  resolution  of  Congress,  if  I  remember 
rightly,  and  the  work  that  [569]  they  did  in  those 
years  took  that  name,  308  studies  and  308  reports, 
done  by  the  Army  Engineers  in  every  district  in  the 
United  States.  It  was  an  inventory  or  appraisal  of 
the  water  resources  of  the  country  with  respect  to 
power  and  flood  control  and  irrigation  and  other 
purposes,  and  on  the  Columbia  River  they  made 
exhaustive  studies  both  in  the  Portland  District 
Office  and  Seattle  District  Office,  and  outlined  quite 
a  large  number  of  projects,  including  this  large 
development  at  Priest  Rapids.  They  outlined  two 
projects  there,  oue  what  they  called  a  low  dam,  and 
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the  other  a  high  ddni.  The  low  dam  I  tliink  would 
back  water  up  to  Vantage,  and  the  higli  dam  clear 
up  to  Rock  Island. 

Mr.  Ramsey:  I  object  to  going  into  the  matter 
of  proposed  dams  at  this  site  that  have  never  been 
carried  through,  I  can't  see  where  it  has  anything 
to  do  with  this  particular  case. 

The  Court:  Well,  he's  already  answered  the  last 
question.  Let's  have  another  one,  and  then  we  can 
decide  what  to  do  in  the  future. 

Direct  Examination 
(Continued) 

Q.  Have  you  ever  acted  as  a  consultant  with  the 
Army  Engineers'?  A.     Yes. 

Q.     Did  you  do  any  work  on  the  308  re])ort'? 

A.  Not  on  the  Columbia  River.  I  did  some  of  the 
work  on  the  Willamette  Basin.  I  am  now  on  the 
consulting  board  for  the  Army  Engineers  for  tlie 
Portland  District,  which  begins  at  the  mouth  of 
the  Snake  River  and  extends  down  to  the  mouth 
of  the  Columbia. 

Q.  Did  you  prepare,  Mr.  Stevens,  a  statement  of 
or  inventory  of  the  property,  with  the  aid  of  Mr. 
Tinling's  list.  Exhibit  9? 

A.  Yes,  and  some  of  the  quantities  that  are  in 
Mr.  Hall's  report. 

Q.  And  some  of  the  quantities  in  Mr.  Hall's 
report  ?  A.    Yes. 

Q.  And  those  were  figures  testified  to  yesterday 
or  today  by  Mr.  Hall  and  Mr.  Tinling,  were  they  I 

A.    Yes,  sir. 


598  United  States  of  America  vs. 

(Testimony  of  J.  C.  Stevens.) 

Q.  Have  you  checked  the  prices  yourself  on  a 
number  of  items? 

A.  I  did  not  check — on  a  number  of  items,  yes, 
I  have,  on  the  major  items  I  have,  but  I  have  not 
used  the  prices ;  I  've  used  my  own  prices. 

Q.     You've  used  your  own  i^rices'? 

A.     Yes,  for  those  major  items. 

Q.  Have  you  also  prepared  a  statement  of  your 
opinion  of  the  depreciated  value  of  these  properties  ? 

A.     I  have. 

Mr.  Powell:     May  this  be  marked,  your  Honor? 

(Whereupon,  cost  of  reproduction  less  depre- 
ciation, by  J.  C.  Stevens,  was  marked  Defend- 
ant's Exhibit  No.  15  for  identification). 

Direct  Examination 
(Continued) 

Q.  I  notice  3^our  name  does  not  appear  on  it, 
Mr.  Stevens.    This  is,  however,  prepared  by  you? 

A.    Yes,  it  is. 

Q.  Mr.  Stevens,  I  hand  you  Defendant's  Identi- 
fication 15,  and  will  ask  you  if  you  know  what  it  is  ? 

A.  This  is  a  photostatic  copy  of  the  reproduc- 
tion cost  less  depreciation  which  I  have  prepared 
of  the  power  plant,  the  pumping  plant,  and  the 
irrigation  system. 

Q.     And  how  manj  sheets  does  it  contain? 

A.  It  contains  three  sheets.  After  the  reproduc- 
tion cost  and  reproduction  cost  less  depreciation 
for  the  entire  project  was  prepared,  I  made  a  segre- 
gation of  the   reproduction   cost   less   depreciation 


Priest  Rapids  Irrigation  District  599 

(Testimony  of  J.  C.  Stevens.) 

between  the  power  plant  and  the  irrigation  system, 

and  that  is  on  the  third  sheet. 

Q.  That  is,  you  were  advised  about  the  necessity 
of  so  dividing  it  after  you  arrived  here  ? 

A.     Yes. 

Q.    When  was  this  prepared,  Mr.  Stevens'? 

A.  This  was  prepared  in  Portland  just  before 
I  came  up  here  on  the  10th,  I  think,  or  11th,  shortly 
before  then.  [572] 

Q.  Are  the  figures  that  are  contained  on  the 
typewritten  sheet,  which  is  sheet  3,  all  contained 
within  the  first  two  sheets,  the  photostatic  sheets? 

A.     They  are. 

Q.    And  why  have  you  prepared  sheet  3? 

A.  Just  to  show  the  segregation  of  the  power 
plant  from  the  irrigation  system  and  i)umping 
plant. 

Q.  You  have  included  in  the  irrigation  system 
what  items,  Mr.  Stevens? 

A.  Included  the  lands  and  rights  of  way  and  the 
transmission  line  from  Coyote  to  Coyote  Junction, 
the  Coyote  Pumping  Plant  and  substation,  all  of 
the  facilities  there  for  pumping,  the  canals  and 
distribution  system,  interest  during  construction, 
and  overhead  items  on  each  one  of  those  items. 

Q.  And  is  the  balance  of  the  property  included 
in  the  power? 

A.  And  the  remainder  of  it  is  incliidod  in  the 
])ower  plant  facilities. 

Q.  Now,  Mr.  Stevens,  have  you  made  any  doter- 
niination  as  to — or  have  you  divided  auy   part  of 
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the  power  plant  value  or  allocated  any  portion  of 

it  to  the  irrigation  system? 

A.     No,  I  have  not. 

Q.     That  does  not  appear  in  those  sheets'? 

A.     It  does  not  appear  in  this. 

Q.  Would  you  mind  looking,  then,  at  page  1  of 
defendant's  [573]  identification  15?  What  are  the 
three  columns  on  the  right  hand  side? 

A.  One  is  the  reproduction  cost  new  as  of  1943. 
The  next  column  is  the  condition  in  per  cent,  that 
is,  it  is  the  condition  obtained  from  my  examination 
of  the  property. 

Q.     Who  determined  it? 

A.     I  did,  by  an  examination  of  the  equipment 
and  property. 
;  Q.     What  is  the  third  column? 

A.  The  third  column  is  the  reproduction  cost 
less  the  depreciation.  Depreciation  would  be  repre- 
sented by  multiplying  the  reproduction  cost  new  by 
the  condition  in  per  cent. 

Q.  I  see;  or,  if  the  middle  column  of  the  three 
showed  50,  that  would  mean  that  in  your  opinion 
that  certain  articles  had  depreciated  50  per  cent? 

A.     That  is  right. 

Q.  And  if  the  column  shows  40,  what  will  that 
mean? 

A.  It  would  show  that  the  condition  of  the  plant 
was  40  per  cent  of  a  new  plant  or  a  new  unit.  Some 
elements  are  not  depreciated  at  all,  and  some  of 
them  have  depreciation  all  the  way  from  30  per  cent 
on  up. 
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Q.  What  I  have  reference  to,  Mi'.  Stevens,  is 
that  the  percentage  that  is  shown  in  the  cohimn 
does  not  represent  the  amount  that  has  been  taken 
off,  but  the  amount  that  remains?  [574] 

A.     The  amount  that  remains,  tliat  is  right. 

Q.  And  the  difference  between  the  percentage 
shown  and  100  is  the  amount  of  de})reciation? 

A.  That  would  be  the  amount  of  depreciation 
that  the  particular  element  had  sustained  in  excess 
of  normal  maiiitenance.  I  used  the  term  "deprecia- 
tion" broadly;  it  may  mean  obsolescence,  or  loss  of 
utilitarian  value. 

Q.  There  are  various  kinds  of  methods  of  figur- 
ing depreciation,  are  there  not?  A.     Yes. 

Q.     How  have  you  figured  your  depreciation  ?  ' 

A.  Well,  this  would  be  w'hat  we  call  a  "straight 
line"  basis. 

Q.     And  what  is  that? 

A.  Well,  it  isn't  even — it  is  just— flepreciation 
is  a  matter  of  physical  fact,  not  an  accounting  pro- 
cedure or  expedient  at  all.  It  is  a  physical  fact,  and 
the  condition  of  the  property  can  be  determined  by 
examination  of  it,  and  this  condition  as  set  up  here 
shows  the  value  still  remaining  in  the  })roperty  in 
excess  of  what  might  have  been  added  to  it  from 
time  to  time  by  just  normal  maintenance.  Now,  I 
haven't  used,  really,  a  straight  line  depreciation  at 
all.  Straight  line  depreciation  is  ))ased,  usually  you 
estimate  the  life  of  the  property  and  you  find  out 
how  many  years  old  it  is,  and  you  make  a  ])roj)or- 
tion  of  its  life,  that  is,  its  used  period  with  its  [575] 


602  United  States  of  America  vs. 

(Testimony  of  J.  C.  Stevens.) 

estimated  life,  but  this  is  a  little  bit  different.  It 
avoids  that  expediency  by  simply  setting  down  the 
condition  of  the  property  which  you  determine  by 
your  own  examination  of  the  property,  and  then 
multiplying  your  reproduction  cost  new  by  that  per 
cent,  to  obtain  the  amount  remaining,  the  value  of 
the  property. 

Q.  Now,  since  you  did  not  see  the  property  in 
1943,  have  you  compared  the  inventory  prepared  by 
Mr.  Tinling  and  by  Mr.  Hall  with  the  inventory  as 
shown  on  identification  15? 

A.  Yes.  Well,  this  is  made  up  from  the  quanti- 
ties that  were  in  those  two  reports. 

Q.  And  that  is,  by  two  reports  you  mean  Exhib- 
its 9  and  11? 

A,  I  think  so,  in  general.  You  see,  I  did  not 
have  Exhibits  9  and  11  in  my  office,  but  I  had  what 
purported — I  had  the  inventory  that  Mr.  Tinling 
had  made,  and  also  the  material  inventory  that  Mr. 
Hall  has  made.  Now,  whether  the  quantities  which 
I  had  are  identical  with  those,  there  might  be  some 
slight  variation,  but  nothing  of  any  consequence. 

Q.  When  I  say  Exhi1)its  9  and  11,  Mr.  Stevens, 
I  refer  to  the  exhibits  which  I  am  now  showing  to 
you. 

A,     One  is  by  Hall,  and  the  other  by  Tinling. 

Q.     Yes. 

A.  Yes,  I  think  this  is  in  substantial  agreement 
with  those. 

Mr.  Powell :  At  this  time,  your  Honor,  we  offer 
Defendant's  Identification  15  in  evidence. 
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Mr.  Ramsey:  Objected  to,  if  the  Court  please, 
for  the  reason  it  appears  that  the  testimony  of  the 
witness  as  to  values  is  in  part  based  upon  accept- 
ance by  him  of  estimates  of  other  witnesses  as  to 
amounts,  and  that  is  particularly  true  of  excava- 
tions and  the  materials  used  in  the  structures.  In 
other  words,  it  -does  not  represent  his  owti  opinion, 
but  it  represents  his  opinion  based  upon  the  opinion 
of  other  persons  as  to  a  portion  of  the  items  taken 
into  consideration  in  arriving  at  the  total. 

The  Court:  The  jury  may  retire  now  for  the 
afternoon  recess. 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  juiy  and  one 
alternate  juror.) 

Mr.  Cheadle:  Could  we  have  the  objection  read 
back? 

(Whereupon,  the  re-porter  read  Mr.  Ram- 
sey's last  previous  objection.) 

The  Court:  It  is  the  court's  view  that  one  wit- 
ness make  take  an  inventory,  testify  to  it,  and  have 
it  identified  in  court  here,  and  then  another  witness 
place  values  on  the  propei*ty  based  on  that  inven- 
tory. That  is  what's  been  done  here,  as  I  mider- 
stand  it,  and  that  is  [577]  the  practice  that  I  have 
followed,  and  I  understand  other  judges  have  too, 
in  these  P.V.D.  cases.  Am  I  correr^t  here  in  my 
interpretation  of  this  witness'  testimony,  that  the 
valuations  are  his  o\\'n;  I  say,  in  valuations,  his 
opinion  or  estimate  of  the  reproduction  ^'ost  new  is 
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his  own  estimate,  or  is  it  based  in  part  upon  the 
valuation  placed  on  the  property  by  Mr.  Hall  and 
Mr.  Tinling? 

Mr.  Powell:  I  understand  that  the  estimates  of 
reproduction  cost  new  are  his  own;  that  he  has 
made  a  study  himself  of  those.  Is  that  correct,  Mr. 
Stevens  ? 

Witness:     It  is  correct  as  to  all  the  major  items. 

Now,  I  take  a  view  of  the  electrical  items,  take 
the  switch  board,  for  example,  a  very  intricate 
thing,  and  I  did  not  undertake  to  do  more  than  spot 
check  his  estimate,  and  I  took  his  value,  that  is, 
reproduction  cost,  as  mine,  but  I  depreciate,  which 
he  did  not  do. 

The  Court:  Well,  there  are  two  things  involved 
here.  One  is  the  reproduction  cost  new  upon  this 
property.  The  other  is  the  depreciation  that  should 
be  put  upon  that  reproduction  cost  new.  They're 
two  separate  and  distinct  things.  If  the  exhibit  is 
offered  for  both  the  purpose  of  showing  what  it 
would  cost  to  reproduce  this  property  new,  and  also 
his  opinion  as  to  how  much  it  has  depreciated  from 
new  cost  or  value,  then  it  seems  to  me  the  estimate 
should  be  his  own,  and  not  that  of  [578]  someone 
else.  I  think  if  there  are  exceptions  here,  those 
exceptions  might  be  brought  out  so  that  the  testi- 
mony would  show  just  what  part  of  this  is  his  own 
valuation,  and  what  is  some  other  witnesses',  I 
notice  at  the  top  of  this  statement  it  sa.ys  "Valua- 
tion based  on  report  by  Q.  D.  Hall,  also  inventory 
and   valuation   of   electrical   equipment   by   H.    B. 
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Tiiiliiig,"  so  that  from  the  title  it  would  seem  to  be 
based  in  part,  at  least,  upon  the  valuation  of  other 
witnesses,  and  it  seems  to  me  the  jury  would  be 
entitled  to  know  how  much  is  his  own  testimony 
and  the  testimony  of  some  other  witness  as  to 
reproduction  cost  new.  Also,  I  don't  like  that  word 
"valuation"  because  the  valuation  is  tlie  cash  mar- 
ket value  of  the  property.  The  reproduction  cost 
new,  or  the  reproduction  cost  new  less  deprecia- 
tion, is  only  to  aid  the  jury  in  arriving-  at  the  value. 
It  is  only  one  element  of  value,  but  it  isn't  direct 
evidence  of  value.  It  isn't  valuation,  strictly,  it  is 
a  reproduction  cost  new  study,  less  depreciation. 

Mr.  Cheadle :  With  regard  to  that  last  point  you 
have  mentioned,  it  is  not  submitted  by  the  defend- 
ants as  a  valuation;  it  is  submitted  as  evidence  of 
one  of  the  elements  which  would  be  considered  by 
an  opinion  witness  or  by  an  informed  buyer  in 
arriving  at  value,  so  it  is  not  submitted  as  a  meas- 
ure of  value  in  and  of  itself.  [579] 

The  Court:  But  the  point  I'm  making  is  that 
this  goes  to  the  jury  if  it  is  admitted  as  evidence, 
and  you  call  it  a  valuation  in  the  thing  itself.  That 
is  the  thing  I  w^as  objecting  to,  the  use  of  the  tei'm 
"valuation."  They  will  say  "This  is  a  valuation" 
and  they  will  be  very  likely  to  say  "Well,  that  is 
what  he  thinks  is  the  value  of  this  property."  That 
could  be  stricken  off  of  there,  of  course,  or  changed. 
Do  you  have  anything  fui-ther  to  say,  Mr.  Ramsey  f 

Mr.  Ramsey:  I  have  further  gT-ounds  for  objec- 
tion, if  the  Coui't  please. 

The  Court:     All  right. 
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Mr.  Ramsey:  It  is  further  objected  to  for  the 
reason  this  is  a  demonstration  of  the  very  thing  the 
Court  mentioned  at  the  beginning  of  the  trial.  We 
are  beginning  to  get  now  a  summation  of  one  wit- 
ness after  another,  compiled  and  submitted  to  the 
jury  as  a  separate  exhibit  and  document.  In  other 
words,  by  this  method,  every  witness  is  corroborat- 
ing everything  every  other  witness  testified  to;  he's 
adopting  it,  embodying  it  as  a  part  of  his  testimony. 
We  start  on  the  assumption  by  this  witness  that 
everything  testified  to  by  two  other  witnesses  is  cor- 
rect and  right,  and  he's  accepting  it  m  toto  and  he 
now  adopts  it  as  his  own.  There's  simply  no  getting 
away  from  it;  we're  placing  in  the  hands  of  the 
jury  a  tabulation  of  what  each  witness  testifies  to, 
in  printed  form,  then  we're  piling  them  up,  and 
they're  going  to  the  jury;  this  is  a  valuation  of  Mr. 
Tinling,  and  then  pick  up  the  next  one,  and  this 
witness  has  adopted  it,  and  says  Mr.  Tinling  is 
correct  in  every  detail,  and  here's  another  witness 
that  has  adopted  Mr.  Tinling  and  Mr.  Hall  and  Mr. 
Stevens'  statements  as  being  correct  in  every  detail, 
and  going  on  from  there,  I  think  it  is  plain  what  the 
build-up  is,  and  what  the  effect  must  be  on  the  jury. 
I  am  objecting,  I  have  objected,  and  I  am  going  to 
continue  to  object  to  the  admission  of  these  things 
in  evidence,  because  they  are  simply  a  tabulation 
in  written  form  of  each  of  the  witness'  testimony, 
and  we're  now^  beginning  to  re-tabulate  and  bring 
together  and  accept  l^y  each  successive  witness  all 
the  m.atters  testified  to  bv  the  former  witness,  with- 
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out  going  into  it  in  the  cross  examination  at  all. 
They're  standing  independont,  things  that  have 
never  been  touched  on  on  direct  or  cross,  and  now 
we're  preparing  to  send  them  out  in  the  jury  room 
as  exhibits  with  the  jury  for  their  deliberation. 

The  Court:  Well,  have  followed  the  practice  of 
admitting  these  summaries  of  studies  of  experts  in 
these  cases.  Whether  I  am  right  or  wrong  about 
that,  it  is  too  late  to  reform  now  until  the  Circuit 
Court  of  Appeals  [581]  reforms  me.  I  think  an 
expert  may  testify  and  base  his  opinion  on  the  tes- 
timony of  other  witnesses.  An  expert  can  sit 
through  a  trial  and  in  some  cases  testify  wholly  on 
the  testimon}^  he  has  heard,  so  the  view  T  take  of  it 
will  permit  a  witness  to  take  an  inventory  by  an- 
other witness  and  testify  what  his  opinion  is  of  the 
reproduction  cost  new  and  the  reproduction  cost 
new  less  depreciation;  but  T  do  object  io  having 
one  witness  adopt  the  opinion  of  some  other  witness 
in  a  written  statement  of  this  kind,  and  this  seems 
to  have  some  of  that  in  it,  at  least  as  to  the  switch 
board;  T  don't  know  how  many  other  items.  I  think 
as  to  those  items  he  can  testify  his  opinion  of  dei)re- 
ciation,  but  I  shouldn't  think  he  would  be  permitted 
to  adopt  the  opinion  of  some  other  witness  as  to 
what  is  the  cost  of  reproduction,  and  then  put  it 
down  in  here  as  his  own,  unless  he  has  exercis(*d 
independent  judgment  on  it,  as  an  expert,  and  hap- 
pens to  adopt  the  other  man's  figures,  but  he  hasn't 
done  tb.at,  at  least  as  to  the  switch  board. 


608  United  States  of  America  vs. 

(Testimony  of  J.  C.  Stevens.) 

Mr.  Cheadle :  I  ana  not  sure  what  I  am  about  to 
say  is  in  response  to  the  point  you  just  made.  I 
believe  it  does  have  some  bearing  on  it.  An  opinion 
witness  on  the  valuation  of  a  piece  of  real  property, 
residential  or  farm,  being  condemned,  frequently 
does,  as  government  witnesses  did  in  these  cases,  go 
to  the  county  recorder's  [582]  office,  or  they  may  go 
to  Farm  Credit  Administration  statistics  on  sales, 
and  they  will  get  what  they  call  records  of  the  com- 
parable sales,  or  perhaps  records  of  farm  sales  in 
general  in  the  area,  and  on  the  basis  of  that  they 
will  form  their  opinion.  Now,  with  regard  to  elec- 
trical equipment,  that  is,  the  group  of  properties 
and  the  pumping  equipment.  Those  are  the  groups 
of  properties  which  were  priced,  let's  say,  by  Mr. 
Tinling.  As  a  matter  of  fact,  the  only  way  a  con- 
tractor or  the  only  way  an  owner  or  builder  can 
determine  what  the  prices  of  those  items  are  is  to 
refer  to  catalogs  of  the  manufacturers,  to  refer  to 
catalogs  of  distributors  or  to  refer  to  indices  that 
are  pul^lished  every  several  months  of  every  year 
by  such  magazines  as  Western  Construction  Engi- 
neers, and  electrical  engineer  magazines;  the  Asso- 
ciated General  Contractors  of  America  prepare 
their  own  indices;  the  Bureau  of  Reclamation  does 
likewise,  and  all  of  those  are  exchanged.  Now,  as 
a  i:>ractical  matter,  I  think  my  statement  is  directed 
to  the  practical  as  well  as  the  legal,  as  a  practical 
matter,  any  witness  pricing  the  electrical  equipment 
and  the  pumping  equipment  would  have  to  refer  to 
that  type  of  information,  and  would  have  to  adopt 
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some  of  it,  or  consider  it  as  a  whole,  and  say,  fi'om 
tliat  information  compiled  by  othei's  and  not  by 
him,  "I  conclude  that  this  is  the  reproduction  cost 
of  an  [583]  Allis  Chalmers  unit";  and  I  believe 
your  Honor  will  note  upon  this  identification  1.^  that 
it  is  the  items  of  equipment,  manufactured  equip- 
ment, priced  by  Mr.  Tinling,  which  to  some  extent, 
I  believe  not  altogether,  to  some  extent,  were 
adopted  by  this  witness;  not  the  ultimate  price  put 
on  by  Mr.  Tinling.  This  witness  believes  those 
items  should  be  depreciated  by  what  he  calls  condi- 
tion per  cent,  but  he  is  in  effect  adopting  no  more, 
your  Honor,  than  mamifacturers'  price  on  those 
items. 

On  the  items  testified  to  by  Mr.  Hall  T  believe 
this  witness  has  made  his  own  independent  investi- 
gations of  unit  i)rices  in  comparable  contracts  let  in 
1943,  and  has  reached  his  own  conclusions  as  to 
what  it  would  cost  to  excavate  anew  that  canal,  to 
build  anew  that  concrete  power  plant,  and  T  may 
say  so  far  as  he  is  adopting  quantities  estimated 
1)V  Mr.  Hall,  that  is  what  every  contractor  is 
obliged  to  do  when  he  bids  on  a  job  advertised  by 
the  Bureau  of  Reclamation,  the  Army  Engineers, 
or  any  city.  They  advertise  specifications,  with 
quantities;  the  contractor  must  adopt  those  and 
then  form  his  own  judgment  as  to  what  he  can 
build  those  for  per  unit.  I  believe  that  with  that 
ex])lanation,  in  part  practical,  your  Honor,  what 
this  witness  proposes  to  put  in  here  as  merely  an 
element  which  he  will  have  considered  in  arrivinir 
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at  his  ultimate  opinion  of  value  is  proper,  subject 
to  striking  out  the  word  "valuation"  which  is  mis- 
leading. 

Mr.  Ramsey :  I  need  do  nothing  more  than  point 
out  the  fact  that  so  far  as  the  situation  counsel 
referred  to  where  government  witnesses  testify  as 
to  value  of  lands,  that  testimony  is  predicated  upon 
the  study  of  public  records,  not  someone  else's 
statement.  Furthermore,  those  witnesses  do  not 
come  on  the  stand  to  testify,  nor  put  a  tabulation  in 
the  hands  of  the  jury,  of  what  they  allege  to  be  the 
actual  values  paid  in  sales  between  parties.  They 
come  in  and  give  their  independent  opinion  as  to 
the  value  of  that  property.  True  enough,  on  cross 
examination  if  they  are  asked  how  they  formed 
those  opinions,  they  will  no  doubt  answer,  by  study- 
ing all  available  public  records  as  to  sales  in  the 
area,  but  they  still  don't  tabulate  those  sales,  set 
out  all  the  items  that  have  to  do  with  those  sales, 
print  them  and  j)siss  them  out  and  in  effect  tell  the 
jury  "I  am  testifying  as  a  witness  that  as  to  this 
sale  the  price  paid  was  so  much."  They  don't  do 
anything  of  that  sort. 

Now,  it  is  all  very  well  to  say  "Well,  this  value 
proposition,  it  is  just  a  standard  proposition  every- 
body goes  to"  but  I  am  going  to  call  the  Court's 
attention  to  one  thing,  just  one  item,  generating 
unit  number  1.  In  Mr.  Tinling's  breakdown,  which 
is  Exhibit  number  9,  I  believe,  generating  unit 
number  1  totals  724,000  plus  [585]  ^32,000  plus 
$5000,  which  is  $61,000.00.    Now,  Mr.  Tinliiig  says 
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he's  in  the  electrical  supply  business,  and  that  the 
cost  of  those  items  new  totals  .^61,000.00.  In  the 
exhibit  just  offered  this  witness  has  placed  upon 
generating  unit  number  1  a  reproduction  cost  of 
$75,000.00.  Now,  it  is  all  right  for  counsel  to  say 
"Well,  they  come  from  the  same  tigure,  because 
they  go  to  the  same  source  to  get  them;  if  this 
vritness  looked  it  \\\}  independently  they  would  come 
back  with  the  same  figure"  but  there  is  an  example 
of  the  fact  where  he  did  not  adopt  the  figure  of  the 
preceding  witness,  and  we  have  a  spread  of  $14,- 
000.00  on  a  single  item  as  to  reproduction  cost  new. 

The  Court:  I  take  the  view  here,  as  I" have  indi- 
cated, that  this  is  admissible  as  a  summary  of  the 
testimony  of  this  witness  as  to  his  opinion  of  the 
reproduction  cost  new^  and  as  to  the  depreciation 
that  should  be  computed  on  this  property.  T  think 
T  would  be  inclined  to  admit  the  exhibit  if  it  is 
Inought  out  what  part  of  these  reproduction  cost 
new  pricings  are  his  and  what  are  based  upon  some 
other  witness'  estimates,  so  that  the  jury  may  have 
that  before  them. 

Mr.  Cheadle:  May  I  inquire  of  your  Honor,  so 
that  the  point  you  raised  earlier  will  not  be  ignored, 
do  you  want  the  word  "valuation"  stricken  from 
the  top,  at  least  before  any  copies  are  handed  to 
the  jury?  It  [586]  appears  twice.  We  want  to  be 
scruplous  in  carrying  that  point  out,  and  if  your 
Honor  feels  that  way,  I  suggest  that  the  exhibit 
might  l)e  used  for  the  purpose  of  testimony,  but  no 
copies  handed  to  the  jury  until  tliose  words  are 
stricken,  or  if  necessary  that  top  cut  off. 


612  United  States  of  America  vs. 

(Testimony  of  J.  C.  Stevens.) 

The  Court:  I  think  it  could  be  stricken  out  so 
that  the  word  could  not  be  read.  I  do  object  to  the 
word  "valuation."  I  think  it  is  a  little  misleading. 
I  know  what  is  intended,  but  it  is  capable  of  con- 
struction as  referring  to  the  valuation,  which  is 
market  value,  here. 

Mr.  Powell:  We  don't  have  copies  of  the  third 
sheet  prepared,  so  that  these  copies  we  have  for  the 
jury  v/ill  not  have  the  third  sheet  on  them;  that  is 
just  the  segregation. 

The  Court :  Oh,  I  see,  yes.  Well,  you  won 't  have 
any  testimony  directly  referring  to  that,  I  suppose. 
The  court  will  recess  now.  I  would  like  to  see 
counsel  in  chambers. 

(Short  recess) 

(All  parties  present  as  before.) 

Mr.  Ramsey:  Before  returning  the  jury,  may  I 
interpose  a  further  objection  to  the  admission  of 
defendant's  identification  number  15? 

The  Court:     Yes.  [587] 

Mr.  Ramsey:  Further  objection  is  made  that 
there  is  contained  in  the  exhibit  a  statement  of  the 
estimated  replacement  cost  as  well  as  depreciated 
cost  of  the  power  line  of  the  Priest  Rapids  Irriga- 
tion District  from  the  power  plant  at  Priest  Rapids 
to  the  junction  at  Coyote  Rapids;  that  for  the 
reason  that  the  government  contends  that  even 
under  the  Court's  theory  of  this  case,  the  line  hav- 
ing been  built  by  the  District  and  primarily  and 
solelv  for  the  use  of  the  district  in  the  transmission 
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of  its  own  power  to  its  own  pumping  plant,  that  the 
fact  that  at  a  later  date  that  line  was  used  for  the 
transmission  of  surplus  2)ower  and  deli\ered  from 
the  line  to  the  Pacific  Power  and  Light  does  not 
change  the  fact  that  the  line  in  its  entirety  is  a 
solely  irrigation  asset. 

The  Court :  I  believe  the  Court  reserved  a  ruling 
on  the  admission  of  this  exhibit  until  some  further 
testimony  was  taken.  However,  the  record  may 
show  Mr.  Ramsey's  objection.  I  presume  when  it 
is  re-offered  again  Mr.  Ramsey's  objection  will 
apply. 

Mr.  Ramsey:  I  ask  that  it  be  considered  that 
the  same  objection  is  interposed  when  the  exhibit 
is  offered  again. 

Mr.  Cheadle:  In  response  to  this  last  objection, 
your  Honor,  we  merely  wish  to  state  that  the  trans- 
mission line  from  the  power  plant  to  Coyote  Junc- 
tion has  been  [588]  used  for  years  for  commercial 
powder  purposes,  and  we  have  made  the  segregation 
of  the  Irrigation  District's  properties  re})resonted 
by  the  typewritten  sheet  attached  to  this  identifica- 
tion 15,  the  first  two  pages  of  which  are  photo- 
statted, merely  for  the  purpose  of  segregating  the 
amount  shown  on  the  photostatic  pages  in  conform- 
ance with  the  request  of  tlie  Court,  made  in  view  of 
the  so-called  Schwellenbach  Formula,  but  we  do 
respectfully  submit  that  the  transmission  line  from 
the  power  plant  to  Coyote  Junction,  under  the 
Schwellen])ach  Formula,  nuist  be  treated  as  the 
rest  of  the  ]io\ver  ])roperties  allocated  under  tliat 
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formula  to  irrigation  and  to  power  in  accordance 
with  the  requirements  of  irrigation,  when  the  gov- 
ernment took  the  property  in  1943. 

The  Court:  I  might  say  that  is  the  ^dew  the 
court  takes  of  it  on  that  portion  of  the  objection. 
Will  you  call  in  the  jury  then? 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 

J.  C.  STEVENS 
a  witness  called  on  behalf  of  the  defendant,  resumed 
the  stand  and  testified  further  as  follows : 

Direct  Examination 
(Continued) 
By  Mr.  Powell: 

Q.  Do  you  have  a  copy  of  identification  15,  Mr. 
Stevens'?  A.     No,  I  have  not.  [589] 

Q.  Mr.  Stevens,  as  to  a  portion  of  the  items  ap- 
pearing as  reproduction  cost  on  the  exhibit,  did  you 
take  the  figure  of  Mr.  Tinling? 

A.     For  three  items  only. 

Q.  For  three  items;  which  items  are  they,  Mr. 
Stevens  ? 

A.  The  switch  board,  seven  panels,  $4260.00; 
the 

Q.  Just  a  minute;  that  is  the  item  that  ap- 
pears   A.     On  the  first  page. 

Q.     It  is  the  sixth  item  from  the  subtotal? 
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A.  Near  the  l)ottom  of  tliat  item  TV,  the  item 
marked  in  item  IV,  2:enerating'  equipment,  switch 
board,  seven  panel. 

Q.     And  you  have  in  parenthesis 

A.  ''See  Tinling-  list".  That  was  the  inventory 
which  he  had  made.  Instead  of  listing  them  all  in 
here,  I  just  referred  to  his  list.  The  switch  board 
is  made  uj)  of  many  elements,  many  parts. 

Q.     And  what  is  the  next  item,  Mr.  Stevens'? 

A.  Next  item  is  the  traveling  crane,  second  item 
below  that,  10-ton,  the  one  in  the  power  house, 
$3600.00. 

Q.     And  what  other  item? 

A.  The  other  item  is  on  the  next  page,  under 
Roman  V,  the  spare  coils  for  the  transformer,  the 
last  item,  $1700.00.  Now^,  I  adopted  his  figures  as 
my  figures  because  those  items  were  all  frozen  at 
that  time  anyhow,  since  July,  1941,  by  the  O.P.A., 
and  the  only  difference  in  cost  [590]  would  be  a 
little  cost  of  installation  labor  involved. 

Q.     Was  labor  also  frozen  at  that  time? 

A.     No,  sir. 

Q.     AVasn't  the  Wage  Stabilization 

A.  There  was  a  Wage  Stabilization  Act,  but  in 
my  experience  wages  wasn't  frozen — too  many  ways 
to  get  around  it,  but  I  don't  think  thei'e  was  any 
change  in  that. 

Q.  Have  you  had  any  experience,  Mr.  Stevens, 
in  the  cost  or  valuation  of  switch  board  panels  such 
as  this? 
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A.  Xot  in  minute  detail.  We've  designed — of 
course,  the  panels,  the  switch  board,  in  any  power 
plnnt,  or  any  equipment  that  we've  designed  in  our 
office,  we  have  had  some  electrical  engineers  em- 
ployed, and  we  have  them  make  those  panels.  I  did 
not  do  it  personally,  myself.  It  was  all  done  under 
my  direction. 

Q.     It  was  what? 

A.     All  done  under  my  direction. 

Q.  Can  you  sa}^  whether  or  not  the  item  four, 
switch  board,  the  seven  panels,  appears  to  be  in 
order  for  1943?  A.     Yes,  sir. 

Q.     What  about  the  travelling  crane? 

A.  The  travelling  crane,  I  think  that  is  a  fair 
price  for  that  crane  at  that  time. 

Q.  Now,  you  mentioned  the  switch  board  item 
under  generating  equipment.  What  about  the 
switch  board  item  under  piunping  [591]  equipment  ? 

A.     I  don't  recall  whether  that 

Q.     Did   you   price   that    switch    board   item? 

A.  I  don't  remember  whether  I  did  or  not.  I 
would  like  to  compare  that  with  the  Tinling  list, 
because  I  don't  recall  whether  that  was  priced  in- 
dei)endently  or  not. 

Q.  I'll  hand  you,  if  I  may.  Exhibit  9,  page  9, 
Mr.  Stevens. 

A.  Yes,  I  used  the  same  price  there  that  he  did. 
I'm  sorry  that  I  did  not  have  that  listed  before. 

Q.     Then  there  are  four  items,  is  that  correct? 

A.  Yes,  as  far  as  I'm  able  to  determine;  as  far 
as  I  can  tell  now,  only  those  four  items. 
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Q.  And  what  about  the  i)riee  of  the  switch  hoard 
panel  in  the  pumping-  station,  does  that  item  of 
$3800.00  appear  to  be  in  line  for  1943? 

A.     Yes,  I  think  so. 

Q.  What  about  the  crane  in  the  pumping  plants 
Mr.  Stevens? 

A.     No,  I  did  not  use  the  same  price  that  he  had. 

Q.     You  have  a  different  price  on  that  ? 

A.     Yes. 

Q.     How^  did  you  arrive  at  your  price  ? 

A.  I  used  the  same  price  that  I  did  for  the 
crane  in  the  power  plant,  because  they're  identical. 

Q.  And  you  got  the  price  of  the  crane  in  the 
power  plant  from  Mr.  Tinling  ?  [592] 

A.  I  got  that  from  Mr.  Tinling,  and  I  used  the 
same  price  on  that  in  the  pumping  station,  but  he 
used  a  different  price. 

Q.     Then  we  should  check  that  also. 

A.     No,  not  at  the  pumping  station. 

Q.     Then  how  did  you  arrive  at  that? 

A.  The  crane  in  the  pumping  station  I  })rieed 
the  same  as  the  one  in  the  power  i)lant,  but  Mr. 
Tinling  did  not. 

Q.  How  did  you  arrive  at  your  value  f(»r  the 
crane  in  the  pumping  station? 

A.  Well,  I  took  Mr.  Tinling 's  figure  as  l)oing  a 
fair  price  For  that  crane  installed  in  Die  pumping 
station. 

Q.  Then  the  figure  you  have  for  the  crane  in 
the  pumping  station  is  also  Mr.  Tinling 's  figure,  is 
it  not? 
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A.  No,  Mr.  Tinling's  figure  for  the  crane  in  the 
pumping  station  is  $3200.00,  and  mine  is  $3600.00. 

Q.  And  what  about  the  coils,  the  item  on  the 
top  of  page  2  ? 

A.  Those  are  the  spare  coils  for  the  transformer. 
The^^'re  still  boxed  there,  and  they're  new,  in  the 
Coyote  Pumping  Plant,  and  there's  been  no  work 
done  on  them.  That  was  the  standard  price  for 
those  coils  at  that  time.  I  used  the  same  price  Mr. 
Tinling  did. 

Q.  Except  for  the  items,  then,  that  you  have 
mentioned,  the  four  or  five  items,  you  made  your 
ovv^n  independent  investigation  of  cost  price*? 

A.     That  is  right.  [593] 

Mr.  Powell:  We  would  like  to  renew  the  offer, 
your  Honor. 

Mr.  Ramsey:  The  same  objections  are  interposed 
that  were  interposed  at  the  time  of  the  first  offer. 

The  Court :  The  objection  will  be  overruled,  and 
the  defendant's  exhibit  15  admitted. 

Mr.  Ramsey:     Exception,  if  the  Court  please. 

The  Court :     Exception  will  be  allowed. 

(Whereupon,  Defendant's  Exhibit  No.  15  for 
identification  was  admitted  in  evidence.) 

Mr.  Ramsey :  To  the  furnishing  of  copies  of  this 
exhibit  to  the  jury,  that  is,  furnishing  copies  of  the 
exhibit  to  each  of  the  jurors,  the  same  objection  is 
interposed  as  was  interposed  to  the  placing  of  for- 
mer exhibits  in  the  hands  of  the  jurors.  It  is  fur- 
ther  objected   that   this   particular   exhibit   is   not 
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identical,  as  the  so-called  copy  being  handed  to  the 

jury  is  not  identical  with  the  exhibit. 

The  Court:  The  record  should  show  that  on  the 
copies  of  this  exhibit  the  wording  between  the  line 
''Priest  Rapids  Irrigation  District"  and  the  line 
which  reads  "Items,  description,  unit,  quantity" 
and  so  on,  has  been  deleted  and  stricken  out,  and 
it  is  understood  that  that  wording  will  be  stricken 
out  on  the  original  by  the  Clerk.  The  admission  was 
with  that  understanding.  [594] 

Mr.  Ramsey:  I  don't  know  whether  the  Court 
understood  the  basis  of  my  last  objection;  it  is  that 
to  the  exhibit  as  admitted  there  is  a  third  page 
affixed.  As  to  the  copies  now  being  handed  to  the 
jury,  it  consists  of  only  two  pages,  without  any 
third  page  being  affixed,  so  that  it  is  not  identical 
with  the  exhibit  as  admitted. 

Mr.  Powell :  May  I  state  for  the  record  that  the 
third  page,  as  I  understood  the  witness's  testimony, 
is  merely  a  re-arrangement  of  the  figures  that  ap- 
pear on  the  first  two  pages,  and  therefore  could 
add  nothing  to  the  exhibit  exce[)t  to  re-arrange  the 
original  figures. 

The  Court:  Yes,  the  ojection  will  be  ovei  ruled. 
I  assume  no  testimony  will  )je  introduced  while  the 
jury  has  this,  relating  to  the  third  page. 

(Whereui)on,  the  Clerk  distributed  co])ies  of 
Defendant's  Exhibit  No.  15  to  the  jury  and 
one  alternate  juror.) 
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Direct  Examination 
(Continued) 

Q.  Mr.  Stevens,  I  believe  you  have  a  copy  of 
defendant 's  exhibit  number  15  ?  A.     Yes. 

Q.  Referring  to  the  lands,  and  principally  item 
I,  what  is  that? 

A.  Well,  that  includes  all  the  lands  and  rights 
of  way  necessary  for  the  construction  of  the  project 
new  as  of  1943.  [595] 

Q.     Have  you  depreciated  that  item  ? 

A.     Beg  pardon  ? 

Q.     Has  that  item  been  depreciated'? 

A.     No;  $5,000.00. 

Q.  Would  you  mind  explaining  the  next  section, 
the  power  canal '^ 

A.  The  next  is  the  power  canal,  222,000  cubic 
yards,  at  $1.00,  gives  $222,000.00,  and  the  condition  is 
100  per  cent,  leaving  the  same  item  over  in  the  re- 
production cost  less  depreciation.  The  spillway  and 
crib  dam  and  the  power  canal,  the  original  cost  new, 
$3600.00,  and  depreciated  50  per  cent,  makes  repro- 
duction less  depreciation  $1800.00 ;  now,  the  sum  of 
those  items  above  in  item  II  are  shown  together, 
overhead  items,  $33,800,  which  is  depreciated  at  the 
same  rate  in  the  sub-total,  would  be  99  per  cent, 
then  you  get  a  sum  of  the  total  of  item  II,  $259,400 
new,  and  $257,400.00  on  a  99  per  cent  condition. 

Q.  Mr.  Hall  estimated  the  cost  of  excavation 
at  less  than  $1.00  a  cubic  yard?  A.    Yes. 
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Q.  Why  have  you  taken  a  (h)lla]'  a  cnhic  yard  for 
the  cost  of  excavation? 

A.  Well,  I  think  that  is  probal)ly  what  one  would 
have  to  i)ay  for  that  work  in  1943  ?  That  is  my  best 
judgment  as  to  [59()]  what  it  would  cost. 

Q.  What  would  be  the  difference  in  cost  between 
April  1  and  October  1,  1943? 

A.     Nothing  to  speak  of. 

Q.     You  would  say  none? 

A.     I  would  say  no  difference. 

Q.  Now,  what  do  you  base  the  figure  on,  of  $1.00 
per  cubic  yard? 

A.  Well,  I  base  it  on  records  that  we  had  in 
the  office  of  work,  contract  work,  that  was  being 
done  at  various  times  in  this  vicinity,  and  general 
knowledge  as  to  the  cost  of  work  about  that  time. 

Q.  Is  there  any  publication  that  is  used  by  engi- 
neers in  fixing  their  bid  prices? 

A.  Yes,  they — well,  Western  Construction  News 
is  a  paper  that  is  published  in  San  Francisco.  It 
comes  out  about  25,  24  issues  a  year,  and  it  has, 
every  issue  tabulates  the  bids  that  have  been  opened 
on  public  works  during  the  month,  nearly  all  of 
them,  for  this  western  coast,  the  Pacific  coast,  and 
of  course,  bid  prices  vary,  have  quite  a  variety,  de- 
pending on  conditions,  but  they  are  an  aid  in  arriv- 
ing at  a  judgment  as  to  what  this  excavation  might 
be,  cou])led  witli  your  own  general  knowledge  of  the 
situation. 

Q.  Do  you  have  the  copies  of  that  magazine  f'oi* 
1943?  [597]  A.     Yes,  I  have  one. 
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Q.     And  is  it  here  in  the  courtroom? 

A.     Yes,  back  here,  if  I  may 

Mr.  Ramse}^:  May  I  ask  Avhat  the  purpose  of 
counsel  is  in  this  matter?  Is  he  going  to  offer  this 
magazine  as  a  witness? 

Mr.  Powell:  Well,  this  perhaps  may  be  more 
correctly  cross  examination,  if  your  Honor  please, 
but  I  merely  wanted  to  point  out  what  particular 
jolis  the  construction  work  w^as  done  on. 

The  Court:     As  a  basis  for  his  estimate? 

Mr.  Powell:  As  a  basis  for  his  estimate  of  the 
unit  price. 

The  Court:  I  don't  believe  that  that  would  be 
admissible  on  direct  examination.  I  will  hear  you 
on  that,  however,  if  you  want  to  be  heard  in  the 
absence  of  the  jury. 

Mr.  Powell :  Well,  I  won 't  press  it  now,  your 
Honor.   I'll  wait. 

The  Court:     All  right. 

Direct  Examination 
(Continued) 

Q.  Now,  what  item,  Mr.  Stevens,  have  you — 
how  do  you  arrive  at  your  item  for  overhead? 

A.  Well,  that  is  approximately  15  per  cent  of 
the  subtotal. 

Q.     What  is  that  made  up  of?  [598] 

A.  Well,  that  includes  engineering,  legal  ex- 
pense, office  equipment  and  expenses  and  services, 
stenographic  help,  travelling  expenses,  automobile 
upkeep,  and  all,  and  the  salary  of  management  and 
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staff  and  all  other  expenses  that  would  ))c,  that  are, 
of  a  general  nature,  that  would  apply  to  the  entire 
l)roject  under  way. 

Mr.  Ramsey:  Now,  if  the  Couit  please,  I  am 
going  to  move  to  have  the  witness's  testimony  as  to 
this  item  stricken  and  the  jury  instructed  to  dis- 
regard the  testimony  and  disregard  the  item  as  it 
ai)j^ears  in  the  compilation  of  his  testimony,  upon 
the  grounds  and  for  the  reason  that  these  items 
are  not  proper  items  to  be  added  to  a  reconstruc- 
tion cost.  The  question  that  is  presented  there,  and 
purely  the  question  there,  is  the  cost  of  reconstruc- 
tion. It  does  not  embrace  nor  include  all  of  these 
various  items  that  the  witness  has  testified  he's 
added  15  per  cent  to  his  cost  charges  upon.  I  might 
point  out  that  if  my  compilation  is  correct  this 
amounts  in  the  total  to  $142,265.00  added  to  the 
estimated  cost  of  replacement  as  of  the  date  of 
taking.  To  that  has  been  added  an  additional  item 
of  interest  during  the  period  of  construction 
amounting  to  $31,000.00  in  the  total  tabulation,  and 
I  do  earnestly  submit  to  the  Court  that  if  we're  to 
proceed  in  this  case  on  the  basis  of  reproduction 
cost  less  depreciation,  that  we're  entitled  [599]  to 
insist  those  items  be  held  down  to  actual  rej)roduc- 
tion  cost,  and  not  all  the  items  that  an  engineer 
estimating  the  cost  of  a  project  might  tack  on  to 
add  on  to  his  bill. 

The  Court:     Objecti(m  will  be  overruled. 

Mr.  Ramsey:     Exception. 

The  Court:     Exception  allowed. 
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Direct  Examination 
(Continued) 

Q.  Why,  Mr.  Stevens,  have  yon  depreciated  the 
crib  dam? 

A.  Well,  part  of  it's  been  washed  away.  The 
rest  of  it  is  exposed  part  of  the  time.  Some  of 
the  timbers  are  begimiing  to  rot,  and  I  judge,  my 
judgment  is  that  it  probably  should  be  depreciated 
about  50  per  cent. 

Q.  All  right;  now,  going  down  to  the  next  item, 
generating  plant,  you  have  an  item  of  excavation 
of  rock,  $5.50? 

A.     That  is  for  the  i30wer  house,  yes. 

Q.  And  why  is  that  so  high,  your  excavation, 
above  his,  only  $1.00? 

A.  Well,  the  excavation  above  is  unclarified, 
some  rock,  some  loose  rock,  some  soil;  this  is  all 
solid  rock,  and  it  is  the  foundation  base  of  the 
power  house.  It  has  to  be  trimmed  pretty  closely 
to  exact  lines. 

Q.     How  is  that  done? 

A.  Well,  it  is  done  by  either  hand  drilling  or 
drilling  by  compressed  air,  in  small  quantities,  I 
mean  in  small  holes,  and  shooting  cautiously  and 
carefully  all  OA^er,  [600]  which  of  course  costs 
money. 

Q.  And  is  it  necessary  to  go  down  below  the 
water  level  ? 

A.  At  this  place,  I  wasn't  there  when  it  was 
constructed,  but  it  seems  to  me  perfectly  obvious 
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that  they  would  have  to  do  some  coffer  dammiiij;' 
and  possibly  some  piim})ing"  while  this  work  was 
under  wa}^ 

Q.     What  about  the  next  item? 

A.  The  next  item  is  re-enforced  concrete.  I 
fixed  a  price  of  .f 50.00  per  yard  on  that,  which  in- 
cludes the  re-enforcing;  that  is  re-enforced  concrete. 

Q.     Are  contracts  taken  on  that  basis? 

A.  Yes,  sometimes.  This  is  the  total  item  for 
the  structure,  power  house  structure.  It  includes 
all  of  the  windows  and  sash  and  trim,  re-enforce- 
nient,  roof,  all  the  other  things  that  are  not  spe- 
cifically set  forth.  It  has  all  been  lumped  into  the 
cost  of  the  concrete. 

Q.  So  that  the  record  may  show^,  Mr.  Stevens, 
what  is  the  item  you  have  included  for  excavation, 
new  and  depreciated? 

A.  The  excavation  cost  $53,900.00  new ;  I  depre- 
ciated that  90  per  cent,  leaving  $48,500.00  for  the 
depreciated  cost. 

Q.  You  mean  you  depreciated  it  10  per  cent, 
don't  you? 

A.     Yes,  I  mean  I  set  up  a  90  per  cent  condition. 

Q.  Why  did  you  depreciate  the  structure  exca- 
vation at  10  per  cent,  whereas  you  did  not  depre- 
ciate the  excavation  for  the  canal  ?  [601] 

A.  Well,  the  power  house  itself  is  a  concrete 
structure  that  has  some  little  element  of  deprecia- 
tion in  it.  It  may  last  for  a  long  time,  hut  there  is 
an  element  of  depreciation. 

Q.     I'm  talking  about  the  excavation. 
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A.  And  when  you  depreciate  the  power  house 
you  depreciate  the  excavation  on  which  it  is  con- 
structed at  the  same  time.  If  you  were  to  replace 
the  power  house  you  would  not  very  likely  replace 
it  on  the  same  excavation. 

Q.  Now,  what  item  have  you  included  for  the 
reproduction  cost  and  the  depreciated  cost  of  the 
power  house  concrete? 

A.  The  cost  new  of  the  power  house,  $145,000.00, 
which  is  depreciated  on  a  90  per  cent  condition, 
leaving  $130,500. 

Q.     What  are  the  next  items? 

A.  The  next  items  are  the  gates.  There's  four 
of  them  on  the  fore-bay,  I  mean  at  the  head  of  the 
penstocks,  and  there's  also  some  old  gates  in  the 
tail  race  at  the  outlet  of  the  tubes,  and  they're  not 
used  now,  although  they  could  be  used  and  the 
equipment  is  there.  I  have  set  an  item  of  a  thousand 
dollars  apiece  for  those  gates,  making  $4,000.00, 
which  I  have  depreciated  under  a  30  per  cent  con- 
dition, leaving  a  depreciated  cost  of  $1200.00. 

Q.     And  what  about  the  next  two  items'? 

A.  Novv^,  the  bar  screens  are  estimated  at 
$3600.00,  with  a  condition  of  40  per  cent,  leaving 
a  depreciated  value  of  [602]  $1440.00.  The  oper- 
ators' cottages,  there's  three  of  them  there,  and  the 
price  of  $5500.00  iiichides  the  wiring  and  trans- 
formers that  were  required  for  the  cottages,  and 
I've  set  a  condition  of  60  per  cent  for  those,  leav- 
ing $3300.00  as  the  depreciated  value.  The  subtotal 
is    $212,000.00    new,    and    $184,940.00    depreciated. 
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which  gives  an  average  condition  of  88  ])er  cent, 
and  to  tliat  has  been  added  the  overhead  of  ap- 
proximately 15  per  cent,  in  round  figures,  leaving 
a  total  for  item  3,  $243,800.00  new,  and  depreciated 
on  an  average  condition  of  88  per  cent. 

The  Court:  That  seems  to  be  a  good  place  to 
stop.  We'll  adjourn  now  until  10  o'clock  tomorrow 
morning. 

(Whereupon,  the  court  took  a  recess  in  this 

case  until   Friday,   February   14,   1947,   at  10 

o'clock  a.m.) 


Yakima,  Washington,  February  14,  1947 
10  o'clock  A.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

Mr.  Cheadle:  If  the  Court  please,  T  thought 
before  the  jury  was  called  in  I  would  hand  to  your 
Honor  an  order  providing  for  the  jury  view. 

The  Court:     Have  you  seen  this? 

Mr.  Ramsey:     Yes,  your  Honor. 

Mr.  Cheadle:  Mr.  Ramsey  has  found  it  satis- 
factory. We  have  not  yet  signed  it  for  counsel. 
We  suggest,  your  Honor,  that  it  should  be  dated 
February  10th. 

The  Court:     Yes,  I  think  so. 
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Mr.  Ramsey:  I  tied  up  government  funds  on 
that.  I  would  like  to  have  the  order  support  it  of 
that  date. 

The  Court :     Yes.   I  suggest  that  you  sign  it. 

Mr.  Cheadle;  We  will  immediately,  and  hand  it 
to  the  Clerk.;    , 

.  The'  Court;  .This  thought  occurred  to  me  after 
we  had  our  ;Conference  last  night  about  the  other 
case.  I  wonder  if  it  wouldn't  be  advisable,  rather 
than  to  stipula-te;  [605]  that  the  court  take  the  case 
involving  the  lands  owned  by  the  district  under 
advisement,  that  you  stipulate  that  that  action  be 
held  in  abeyance  in  its  present  status  until  the 
determination  on  appeal  or  final  determination  of 
this  ease.  My  thought  in  that  is  that  that  would 
enable  you  to  bring  in  additional  testimony  on  either 
side.  As  I  recall,  the  testimony  wasn't  closed  in 
that  case,  and  either  side  was  to  have  the  privilege 
of  bringing  in  additional  testimony  if  they  so  de- 
sired, and  it  seems  to  me  it  would  be  desirable  to 
keep  it  in  that  condition  rather  than  have  it  closed 
and  taken  under  advisement  by  the  court.  You 
don't  know  what  would  develop  on  appeal  in  this 
case,  and  either  side  or  both  might  want  to  come 
in  with  testimony  that  is  rendered  pertinent  or 
desirable. 

Mr.  Powell:  I  might  state  that  Mr.  Fletcher 
has  communicated  with  all  the  directors,  and  they 
have  consented  to  the  continuance  of  the  Richland 
case. 

The  Court:     Yes;  all  right. 
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Mr.  Cheadle:  We  will  prepare  an  ordei'  accord- 
ingly, then,  and  present  it  Monday. 

Mr.  Powell :  We  have  prepared  the  see^re^ations 
of  Exhibits  9  and  11.  I  think  Mr.  Ramsey  has 
copies  of  the  segregations  as  prepared,  and  if  they 
are  satisfactory  to  counsel  they  may  be  attached  to 
the  exhibits,  and  it  is  [606]  agreeable  with  us  that 
the  Court  advise  the  jury  what  they  are  and  what 
they're  for  without  putting  any  testimony  in  with 
reference  to  them,  because  they  contain  no  new 
figures,  but  just  the  segregation  of  the  amounts, 
that  is,  the  total  amounts. 

Mr.  Ramsey:  The  same  general  objection  is  in- 
terposed as  to  the  original  exhibits,  of  which  these 
are  a  summary. 

The  Court:  Yes,  that  will  be  understood,  and 
the  (objection  will  be  overruled,  and  the  govern- 
ment allowed  an  exception.  You  may  bring  in  the 
jury,  then.  These  may  be  considered  as  offered  as 
a  i)art  of  these  exhibits,  and  to  be  attached  to  them. 

Mr.  Powell :     Yes,  your  Honor. 

The  Coui't:  I  think  that  would  })erhaps  be 
preferable  than  having  them  brought  in  as  separate 
exhibits,  because  they  wouldn't  be  attached,  and 
the  jury  might  not  consider  them  m  cimnection 
with  the  exhibits. 

Mr.  Powell :  We  offer  tlieni  in  connection  with 
9  and  11.  They  are  designated  as  such;  and  ask 
that  the  Clerk  attach  the  a])propriate  ones  to  the 
appro|)riate  exhibits. 


630  United  States  of  America  vs. 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.)  [607] 

The  Court:  Members  of  the  jury,  in  connection 
with  exhibits  9  and  11,  certain  summaries  of  the 
figures  have  been  prepared,  and  those  summaries 
will  be  attached  as  the  last  page  of  each  of  those 
exhibits.    You  may  proceed. 

J.  C.  STEVENS 
a  witness  called  on  behalf  of  the  Defendant,  re- 
sumed the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Powell: 

Q.  You  had  finished  your  description  of  the  bar 
screens  and  explained  your  depreciation  figure  on 
bar  screens,  Mr.  Stevens. 

A.  Well,  the  bar  screens,  some  of  them  are 
wood,  and  not  a  permanent  type  of  construction, 
so  I  depreciated  them.  I  set  up  a  condition,  present 
condition,  of  40  per  cent  of  an  estimated  cost  of 
$3600.00,  leaving  $1440.00  for  depreciated  value.  I 
think  I  orplained  that  yesterday. 

Q.  Now,  you  have  what  for  the  three  operators' 
cottages?  A.     I  explained  that  yesterday. 

Q.     You  did?  A.     Yes. 

Q.     And  did  you  have  a  total? 

A.  The  price  there  of  $5500.00  for  operators' 
cottages  new  would  include  the  wiring  and  trans- 
formers. 
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Q.     You  explained  that  yesterday? 

A.     Yes,  I  did.  In  fact,  I  explained  all  of  item  3. 

Q.     Had  you  completed  the  total?  [608] 

A.     I  think  so. 

Q.     Now,  as  to  item  4. 

A.  Item  4  is  the  generating  equipment  in  the 
power  plant.  Unit  number  1  is  the  old  Allis 
Chalmers  unit,  on  which  I  placed  a  price  new  of 
$75,000.00.  I  considered  its  condition  as  60  per 
cent,  leaving  a  present  value  of  $45,000.00  for  the 
unit.  That  includes  the  turbine,  the  three  wheel 
turbine,  and  the  generator,  and  the  governor,  in- 
cluding the  tanks,  i)umps,  and  so  forth  that  are 
included  with  the  governor.  That  is  an  Allis 
Chalmers  governor  also.  That  unit  is  rated  at 
about  900  kilowatts  under  a  unit  power  factor,  but 
the  unit  actually  has  been  rumiing  around  1200 
kilowatts  at  all  times.  In  other  words,  the  old  rating 
in  those  days  was  less  than  the  actual  capacity  of 
the  unit. 

Q.     And  what  about  the  next  item? 

A.  The  next  item  is  unit  number  2,  that  is  the 
General  Electric  generator  with  the  propeller  type 
of  water  wheel.  It  includes  the  Woodward  governor, 
and  the  estimated  price  of  that  new  is  $82,000.00 
installed,  with  a  virtually  new — that  is,  within  the 
last  five  or  six  years,  so  I  placed  a  condition  on 
that  of  90  per  cent,  leaving  $73,800.00  as  the  in- 
stalled cost  depreciated. 

Q.     Mr.  Stevens,  you  say  five  or  six  years? 

A.  Well,  it  was  installed,  according  to  the  tes- 
timony here,  finished  in  1941,  T  think.  [609] 
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Q.     And  you're  appraising  this  property 

A.     As  of  1943. 

Q.  So  at  that  time  it  was  only  two  years  old, 
wasn't  if? 

A.  Yes,  that's  right.  I  stand  corrected.  I  was 
thinking  ii of  the  present  time.  Then  the  turbine 
driven  fei^xgiter  that  is  there  between  the  two  units, 
alid  -has  a  •.  water  wheel  and  a  direct  current  gen- 
erator; up  on  ;  the  floor,  I  estimated  that  new  at 
$5700^00,  land  set  up  a  condition  of  60  per  cent, 
leaving  $3180.00  as  the  depreciated  cost  in  '43. 

Q.  I  think  you  misread  that  figure.  Isn't  that 
$5300.001 

A..  It  is  $5300.00.  This  is  a  little  blurred  here. 
I  think  that  is  right.   $5300.00  new  is  correct. 

Q.     And  what  is  the  next  item? 

A.  The  next  item  is  the  motor  generator  set. 
That  consists  of  an  alternating  current  induction 
motor  directly  coupled  to  a  direct  current  gener- 
ator. It  is  used  for  spare  or  other  excitation  pur- 
poses for  those  two  units.  The  estimated  cost  new 
of  that  was  $3500.00,  and  the  condition  is  60  per 
cent,  leaving  $2100.00  as  the  depreciated  cost. 

Q.  And  you  have  taken  the  next  item,  switch 
board  panels,  as  the  value  given  by  Mr.  Tinling? 

A.  I  accepted  his  value  of  $4260.00  for  the 
switch  board,  but  I  set  its  condition  also  at  60  per 
cent,  leaving  a  depreciated  value  of  $2560.00.  [610] 

Q.  Now,  what  have  you  included  in  the  next 
item,  called  station  wiring? 
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A.  Tlie  next  is  the  station  wivinc;'  and  storaj^e 
batteries  and  the  wiring-  conduits.  I  set  a  value  of 
$7080.00  on  that,  with  60  per  cent  condition,  leav- 
ing $4250.00  depreciated  value.  The  next  item  is 
the  10  ton  travelling  crane.  I  accepted  Mr.  Tinling's 
price  on  that  also,  $3600.00,  60  per  cent  condition, 
$2160.00. 

Q.  What  is  there  about  those  cranes  to  wear 
out,  Mr.  Stevens?  A.     Nothing. 

Q.     Why  do  you  depreciate  it  40  per  cent? 

A.  Well,  when  you  set  up  the  unit,  all  the 
equipment  of  the  plant,  you  will  notice,  has  been 
set  up  at  60  per  cent  on  the  assumption  not  that 
they  wear  out,  especially,  but  there  is  an  obsoles- 
cence, sort  of  a  creeping  paralysis  you  might  say, 
from  obsolescence.  The  time  may  come  when  they'd 
want  to  re})lace  the  entire  unit,  so  the  only  thing 
that  would  be  left  in  there  if  they  replaced  that 
equipment,  all  of  it,  the  switch  boards  and  every- 
thing, that  would  leave  your  junk  value.  Although 
tliey're  serviceable,  the  time  may  come  when  they 
want  to  replace  them,  so  they  have  all  been  de- 
jjrociated  60  per  cent,  I  mean  condition  60  per  cent. 

Q.     That  is,  depreciated  40  per  cent? 

A.  That  is  right.  Now,  the  spare  parts,  the  vari- 
ous things  [611]  that  are  on  the  Tinling  list,  that 
I  set  up  new  of  $2510.00  with  the  same  condition  of 
60  ]ier  cent,  leaving  $1500.00.  The  irrigation  pmnp, 
50  horsepower  unit,  or  motor,  with  an  <S  inch  United 
Iron  Works  pump,  I  set  the  ])rice  new  of  that  at 
$2700.00,  and  60  per  cent  condition  gives  $1620.00. 
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Now,  there  is  miscellaneous  and  some  omitted  items 
that  were  not  included,  I  don't  know,  generally  in 
an  estimate  of  that  kind  one  makes  an  allowance 
for  items  in  an  inventory  that  have  been  over- 
looked or  omitted,  they're  not  large,  they're  small 
things,  ])ut  it  is  frequently  general  practice  to  make 
some  allowance  for  those  and  include  them.  The  mis- 
cellaneous total,  estimated  $3000.00,  at  60  per  cent 
condition,  is  $1800.  Now,  from  that  total  of  item  4, 
generating  equipment,  we  get  a  reproduction  cost 
new  of  $188,950.00,  and  the  average  condition  of 
the  entire  plant,  which  of  course  used  the  old  equip- 
ment at  60  per  cent  and  the  new  at  90,  gives  an  aver- 
age condition  of  73,  I  think  that  is,  it  is  a  little 
blurred  here,  73  per  cent,  making  the  depreciated 
cost  of  $137,970.00,  to  which  has  been  added  over- 
head of  approximately  15  per  cent,  in  round  num- 
bers, making  a  total  for  item  4  of  $217,300.00,  which, 
with  the  same  per  cent  condition  of  73  per  cent, 
gives  a  final  value  of  $158,700.00  for  the  depreciated 
cost,   reproduction   cost. 

The  next  item,  item  5,  transmission  lines  and 
substations.  [612]  The  first  item  is  the  transmission 
line  from  the  Priest  Rapids  plant  to  the  Coyote 
pumping  station,  66,000  volt  line,  16  miles  of  it,  and 
I  placed  a  price,  a  reproduction  cost  new,  of 
$5500.00  a  mile,  or  $88,000.  That  is  depreciated  50 
per  cent,  leaving  a  present  value,  present  cost,  of 
$44,000.00.  Next,  the  Priest  Rapids  substation,  con- 
sisting of  transformers,  circuit  breakers,  coils,  and 
so  on,  I  placed  a  price  on  that  of  $15,325,00,  and  on 
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that  I  placed  a  condition  of  60  per  cent,  same  as  for 
the  power  house,  leaves  $9195.00  as  the  depreciated 
cost.  The  Coyote  suhstation  also  consists  of  thrc^e 
transformers,  switches,  coils,  and  four-pole  struc- 
tures, two  of  them,  on  which  1  placed  a  cost  new 
of  $11,975.00,  depreciated  60  per  cent,  or  rather  a 
condition  of  60  per  cent,  leaving  a  present  depre- 
ciated cost  of  $7175.00,  in  1943.  The  next  item  was 
spare  coils  for  the  transformers.  They're  new,  and 
liave  never  been  unboxed.  One  corner  of  the  box 
was  opened  so  I  could  see  what  the  package  con- 
tained. On  those  I  placed  the  same  price  Mr.  Tin- 
ling  did,  of  $1700.00,  and  since  they're  new,  there  is 
no  depreciation  on  them,  so  we  carried  that  at 
$1700.00  in  the  depreciated  column. 

That  gives  a  subtotal  for  item  5  of  $117,000.00 
new,  with  an  average  depreciation,  average  condi- 
tion, of  53  per  cent,  $62,070.00  in  the  depreciated 
column,  to  [613]  which  was  added  overhead  of 
api)roximately  15  per  cent,  leaving  a  total  for  item 
5  of  $134,550.a),  53  per  cent  condition,  $71,400.00  in 
the  depreciated  column. 

The  next  item  is  the  Coyote  Pumping  Station. 
The  excavation  for  the  building  was  estimated  at 
4000  cubic  yards,  at  $4.00,  makes  $16,000.00  There 
is  no  depreciation  on  that.  Concrete,  re-enforced, 
and  plain  concrete,  in  the  structure,  I  placed  a  price 
of  $50.00  per  cubic  yard  on  that,  in  T)lace.  That 
includes  all  the  re-enforcing  and  also  all  the  other 
facilities  in  the  building,  doors,  windows,  trim,  roof, 
and  all  that  sort  of  thing,  making  a  total  cost  for 
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the  building  as  of  1943,  $34,500.00,  on  which  a  con- 
dition of  90  per  cent  was  placed,  leaving  $31,050.00 
in  the  depreciated  column.  There  is  an  intake,  tim- 
ber intake  tunnel,  contains  about  38,000  feet,  board 
measure,  on  which  I  placed  a  value  of  $90.00  per 
thousand  in  place,  or  $3420.00 ;  depreciation,  or  con- 
dition, rather,  on  that  was  set  at  75  per  cent,  leaving 
$2560.00  for  the  depreciated  cost;  and  discharge 
pipe  of  72  inches,  at  the  time,  on  which  I  placed  a 
price  of  $16,100.00. 

Q.  Mr.  Stevens,  on  that  discharge  pipe,  that  was 
not  there  when  you  saw  the  plant? 

A.  No,  I  did  not  see  it.  It  was  there  in  1911, 
but  I  did  not  see  it  in  1943.  [614] 

I  only  placed  a  condition  of  30  per  cent  on  that, 
because  I  was  informed  that  they  had  staves  and 
bands  and  things  for  repair  there  on  hand,  already 
paid  for,  substantial  amount,  so  that  the  pipe  could 
have  been  repaired  and  replaced  with  the  equipment 
there,  so  that  this  dei3reciated  value  of  $4900.00  was 
intended  to  include  the  repair  parts  already  there. 

The  operators'  cottages,  two  of  them,  new, 
including  the  wiring  to  them,  $1500.00  each,  or 
$3000.00,  depreciated  to  a  condition  of  60  per  cent, 
leaving  $1800.00.  Subtotal  for  item  6,  new,  $73,- 
020.00;  the  average  condition  is  77  per  cent,  leav- 
ing a  depreciated  cost  of  $56,310.00,  to  vvhich  was 
added  overhead  of  approximately  15  per  cent,  leav- 
ing the  final  figure  for  item  6  of  $83,970.00,  at  77 
per  cent  condition,  or  $64,760.00  in  its  depreciated 
condition  in  1943. 
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The  next  item  is  the  punii)ing  equipment  in  the 
pumping  station.  The  first  item  there  is  the  old 
units,  450  liorsepower  units,  connected  to  j)umps 
in  the  basement,  and  those  i)umps  are  tied  in  series, 
36  inch  steel  pipe  connecting  the  discharge  of  one 
with  the  suction  side  of  the  other.  On  each  of  those 
units  I  placed  a  price  of  $25,000.00  new,  or  $50,- 
000.00  for  the  two.  The  condition  was  placed  at  40 
per  cent,  leaving  $20,000.00  as  the  depreciated  cost. 
Then  there  is  a  new  pump,  a  third  [615]  ])ump,  that 
is  there.  It  is  a  General  Electric  unit,  variable 
speed — may  I  correct  the  first  two  items  here.  That 
merely  refers  to  the  motors,  and  does  not  include 
the  pumps.  The  motor  for  the  General  Electric  unit, 
I  got  some  prices  for  that  one  of  my  own,  and 
placed  the  installed  price  at  $15,000.00  new,  and  as 
it  is  a  recent  installation,  the  condition  was  ])laced 
at  80  per  cent,  leaving  $12,000.00  for  its  price  as 
of  the  depreciated  value  in  1943,  depreciated  cost. 

Then  there  are  the  x)umps.  There's  the  two  All  is 
Chalmers  pumps,  each  connected  to  one  of  those 
450  horsepower  motors,  and  the  two  pumps  are 
connected  in  series,  as  I  have  already  described.  On 
those  I  placed  a  price  of  $10,000.00  new,  or  $20,- 
000.00  for  the  two,  and  placed  the  condition  at  30 
per  cent,  leaving  a  $6000.00  cost  in  the  depreciated 
column.  The  new  pumj),  which  lias  a  capacity  of 
28,000  gallons  per  minute,  variai'le  speed,  that  is, 
it  is  driven  at  a  variable  speed  by  a  varia])]e  ^;]^ecd 
motor,  I  i)laced  a  ])rice  on  tliat  of  $6000.00.  condi- 
tion 75  per  cent,  leaving  $4500.00  as  its  depreciated 
cost  in  '43. 
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Then  there  is  an  item  of  piping,  valves,  and  fit- 
tings, which  I  placed  at  $3000.00,  a  condition  of  40 
per  cent,  leaving  $1200.00  as  the  depreciated  cost. 

Then  there  is  an  old  vacuum  pump  that  is  used 
for  [616]  priming  the  two  pumps;  it  is  motor 
driven,  on  which  I  placed  a  value  new  of  $2000.00, 
40  per  cent  condition,  leaving  $800.00  as  the  present 
value  or  cost  in  '43. 

Pump  and  motor  of  50  horsepower  for  operators' 
houses,  gardens,  and  so  forth,  and  that  also  fur- 
nished water  to  the  tank  up  on  the  hill  for  operating 
the  hj^draulic  valves,  I  think,  as  near  as  one  could 
determine  at  that  time,  on  which  a  price  of  $6500.00 
new  was  placed,  with  a  40  per  cent  condition,  gives 
$2600.00.  That  pump  was  not  in  there  in  1947,  not 
in  place  in  1947.   It  had  been  removed. 

Q.     You  have  taken  that  description  from 

A.  I  took  that  description  from  Mr.  Hall  or  Mr. 
Tinling.  Both  of  them,  I  think,  were  the  same. 
Then  there  was  a  5  horsepower  motor  and  pump. 
I've  got  that  marked  for  the  hydraulic  valves.  I 
am  not  certain  whether  that  or  the  other  pump  was 
used  for  the  hydraulic  valves.  It  doesn't  matter; 
they  had  to  have  some  pump,  and  it  may  be  that 
that  pump  was  used  for  the  valves,  on  which  I  have 
placed  a  cost  new  of  $400.00  each,  leaving  $800.00 
for  the  pair,  condition  40  per  cent,  $320.00  depre- 
ciated condition. 

Then  there  was  the  oil  pumps  and  motors  for  the 
bearings  and  other  services,  two  of  them,  at  $125.00 
each,  making  $250.00,  40  per  cent  condition,  leaves 
$100.00  for  the  depreciated  cost  as  of  '43. 
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The  switch  hoard  panel,  with  all  of  the  instru- 
ments and  accessories,  I  used  the  same  price  tliat 
Mr.  Tinling  did,  I  thought  that  was  a  fair  vahie,  of 
$3800.00.  I  depreciated  it,  however,  on  40  per  cent 
condition,  leaving  a  depreciated  cost  of  $1520.00. 
Tliere  is  a  bilge  pump  and  motor,  thai  is  pump  to 
mi  water  the  tunnel  or  any  other  portion  of  the 
foundation  when  they  wanted  to  unwater  ])ortions 
for  access,  was  placed  at  new  $400,00,  40  per  cent 
condition,  leaving  $160.00  as  depreciated  cost. 

The  10  ton  crane,  I  used  the  same  price  as  I  did 
for  the  crane  in  the  power  station.  It  seems  to  be 
the  same  type  and  kind,  and  at  $3600.00,  imd  it  is 
depreciated  40  per  cent,  I  mean  a  condition  of  40 
per  cent,  leaving  $1440.00.  Then  there  is  wiring 
and  miscellaneous  items  of  $6000.00,  also  placed  at 
a  40  per  cent  condition,  leaves  $2400.00  in  tb.e  de]ire- 
ciated  column. 

Subtotal  for  that  item  is  $117,350.00,  and  the 
average  condition  would  })e  45  per  cent,  leavin.g  a 
depreciated  cost  in  '43  of  $53,040.00,  to  which  has 
been  added  the  overhead  item  of  approximately  15 
pel*  cent,  making  a  total  for  item  7  of  $134,900.00, 
with  the  45  per  cent  condition  in  1943,  $61,000.00 
depreciated  condition. 

Q.  That  description  is  of  the  equipment  in  the 
Coyote  Pumping  Station? 

A.  That  is  the  equipment,  and  tlie  su])station; 
the  substation  is  Just  in  another  building  adjacent 
to  the  building;  they're  not  all  in  the  pumi)ing 
station. 
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Q.  The  description  that  you  have  just  given  is 
the  description  of  the  equipment  in  the  pumping 
station  ? 

A.  Equipment,  let's  say,  at  the  pumping  station; 
it  includes  the  building  and  its  contents,  and  the 
transformer  station  and  the  four-pole  structures 
adjacent  to  the  building,  and  the  cottages.  No,  the 
cottage  is  included  in  the  item  above,  item  6. 

Q.     Now  you  have  concluded  with  item  7? 

A.    Yes. 

Q.  Now,  on  item  8,  the  irrigation  system,  when 
did  you  first  see  the  main  canal  and  the  lateral 
system.  A.     In  1911. 

Q.     Did  you  go  over  the  canal  system? 

A.     In  1911? 

Q.     Yes.  A.     Oh,  yes,  all  over  it. 

Q.     Did  you  make  any  surveys  of  it  then? 

A.     Yes,  and  outlined  improvements  to  it. 

Q.     Pardon? 

A.  Yes,  and  outlined  improvements  to  it,  that 
is,  to  the  [619]  distribution  system,  and  certain 
improvements,  and  also  recommended  the  comple- 
tion of  the  lining  of  the  canal  at  that  time. 

Q.  What  was  the  condition  of  the  concrete  lin- 
ing at  the  time  you  were  there  in  1911  ? 

A.  It  was  in  very  good  condition,  and  the  canal 
was  al^out  half  lined,  half  of  the  main  canal  had 
been  lined  with  concrete  in  1911;  maybe  not  half; 
let's  say  40  per  cent. 

Q.    Was  it  new? 
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A.  Well,  it  had  been  built  year  after  year;  vir- 
tually new.  Wasn't  any  of  it  more  than  al)out  three 
years  old,  four  years  old,  and  the  work  that  had 
been  done  the  previous  year,  in  1910,  of  course  was 
a  better  job.  They  used  a  little  thicker  concrete,  and 
the  later  work  that  was  done  in  '11,  in  1910  and 
1911,  was  a  better  quality  than  that  done  earlier. 
It  was  a  little  thicker.  Some  of  it  was  just  a  plaster 
cement  coat,  and  that  broke  down  pretty  f|uickly,  T 
imagine. 

Q.  And  that  is  part  of  the  concrete  lining  in 
evidence  near  the  outlet? 

A.  No,  the  concrete  lining  at  the  intake — yes, 
after  you  get  past  the  transition  sections  there,  from 
the  pump  discharge  to  the  canal,  what  lining  is 
there  is  the  old  original  lining.  I  don't  know 
whether  that  was — yes,  that  was  in  in  1911,  I 
think.   I'm  sure  it  was.  [620] 

Q.     Have  you  allowed  any  value  to  that  lining? 

A.    No. 

Q.  All  right;  now,  what  is  your  description  of 
this  irrigation  system,  Mr.  Stevens? 

A.  Well,  there  is  the  excavation  of  the  main 
canal,  including  structures  that  have  to  go  into  it; 
the  total  yai'dage,  I  took  the  quantity  from  Mr. 
Hall's  inventory  of  266,000,  but  T  placed  an  average 
price  on  it  of  35  cents  for  excavation,  leaving  a  cost 
new  of  $93,100.00.  There  has  been  no  deprciation 
on  that,  as  far  as  the  excavation  is  conceriu'd,  so 
that  the  present  cost  in  '43  would  be  $93,100.00. 
Some  loose  rock,  and  some  rather  hard  rock,  as  a 
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matter  of  fact,  in  places,  and  on  that  I  placed  a 
price  of  60  cents  per  cubic  yard  for  74,000  cubic 
yards,  leaves  $44,400.00,  with  no  depreciation,  so 
we  have  $44,400.00  in  the  last  column.  Flumes  were 
priced  at  $800.00,  and  the  condition  is  set  up  at  40 
per  cent,  leaving  $320.00  for  the  depreciated  cost 
in  '43. 

The  concrete  included  the  work  up  at  the  head 
works  and  a  few  structures,  200  cubic  yards,  on 
which  I  placed  a  price  of  $50.00  a  cubic  yard,  $10,- 
000.00,  condition  set  up  at  60  per  cent,  leaving 
$6000.00  for  the  depreciated  column.  There  is  the 
gates  and  checks  and  miscellaneous  items  of 
$1500.00,  with  a  condition  of  60  per  cent,  leaving 
$900.00  for  depreciated  cost.  There  is  [621]  a  dis- 
tribution system,  some  pipes,  and  some  open  ditches, 
and  headings,  and  various  things,  for  about  1500 
acres,  which  I  placed  at  $20.00  an  acre,  or  $30,000.00 
new,  with  a  condition  of  75  per  cent,  leaving 
$22,500.00  for  the  distribution  system. 

There  is  the  office  equipment,  pipes,  and  motors, 
and  stores,  pumps  that  were  in  stock,  on  which  I 
placed  a  price  of  $840.00,  with  a  condition  of  75 
per  cent,  leaving  $630.00;  miscellaneous  items, 
$3000.00,  60  per  cent  condition,  leaves  $1800.00. 
Then  the  subtotal  for  the  irrigation  S3^stem  of  $183,- 
640.00  new,  depreciated  condition  of  93  per  cent, 
leaving  $169,650.00  depreciated  cost,  as  of  1943,  to 
which  has  been  added  the  overhead,  approximately 
15  per  cent,  leaving  a  total  for  item  8,  the  irrigation 
system,  of  $211,200.00  new,  93  per  cent  condition, 
$195,200.00  as  the  depreciated  cost  in  '43. 
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Q.     Now,  what  is  the  total,  then,  of  items  1  to  8? 

A.     Beg  pardon? 

Q.     What  are  the  totals  of  your  items  1  to  8? 

A.  Total  for  the  items  1  to  8,  int'lusive,  $1,290,- 
120.00  new,  an  average  condition  for  all  those  items 
of  80  per  cent,  leaving  $1,026,140.00  as  the  ]n-ice  cost 
in  depreciated  condition  in  '43.  Now,  to  that  I  have 
added  interest  during  construction,  which  is  based 
on  3  per  cent  of  that  subtotal.  It  is  really,  I  esti- 
mated a  period  of  construction  [622]  of  two  years, 
so  that  the  interest  during  construction  should  be  at 
the  average  rate  of  half  the  total  interest  for  the 
whole  period,  so  that  would  be  3  per  cent,  that 
would  be  6  per  cent  for  the  two  years,  and  half  of 
that  would  be  3  per  cent  for  one  year,  3  ])er  cent 
for  the  interest,  on  which  I  get  an  interest  ^  alue  of 
$39,000.00  for  the  item  new,  and  $31,000.00  dei^'c- 
ciated.  Adding  those  together  gives  a  grand  total 
for  the  whole  project  of  $1,329,120.00  new,  80  per 
cent  condition,  $1,057,140.00  in  its  depreciated  con- 
dition as  of  1943. 

Q.  Now,  you  have  included  in  the  exhibit,  Ex- 
hi])it  15,  the  irrigation  assets  or  properties  and  the 
power  properties,  haven't  you? 

A.  Tn  what  I  have  read,  yes.  What  I  read  was 
the  total  iri'igation  and  power  properties  combined. 

Q.  Yes.  I  am  asking,  Mr.  Stevens,  if  the  figures 
that  you  have  given  represent,  from  your  o]\;erva- 
tion  and  the  information  you  have,  the  reproduction 
cost  new  and  the  depreciated  value  of  the  irrigation 
l)roperties  on  April  1,  1943. 
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A.  I  wouldn't  say  a  depreciated  value.  I'd  say 
it  represents  the  reproduction  cost  new  and  the 
reproduction  cost  less  depreciation  as  of  that  year. 

Q.     And  what  about  that  date,  April  1,  1943  f 

A.  Well,  it  would  be  any  time  between  April  and 
October,  The  prices  would  be  the  same.  There  is 
no  change  in  the  prices. 

Q.  And  what  about  the  power  properties  as  of 
October  1,  1943? 

A.  They  would  be  represented  by  this  tabula- 
tion at  that  time. 

Q.  I  see.  Now,  you  have  also  prepared,  which 
is  attached  to  the  original,  a  segregation  of  the  items 
in  the  exhibit,  showing  the  segregation  between  irri- 
gation properties  and  power  properties? 

A.     Yes,  I  have. 

Q.     You  won't  need  to  give  that,  Mr.  Stevens. 

A.  I've  got  the  same  totals  and  everything;  it 
is  just  merely  subdivided,  segregated,  into  those 
two  elements.  Power  plant  would  include  the  power 
plant  and  the  transmission  line  to  Coyote  Junction, 
and  the  irrigation  system  would  include  the  Coyote 
Pumping  Plant  plus  the  transmission  line  to  the 
pumping  plant.  That  is  the  only  item  I  had  to  make 
a  division  of.  In  item  5  in  my  estimate  I  had  trans- 
mission and  substation  all  together.  I  had  to  sub- 
divide that  to  get  the  total. 

Q.  Now,  in  arriving  at  a  valuation  of  a  property 
such  as  this,  do  you  take  into  consideration  the 
values  that  you  have  just  described  and  given  to  us? 

A.     Well,  they're  one  factor  to  be  considered. 
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Q.     Is  there  any  other  factor  to  be  considered  ? 

A.  Yes,  several.  If  one  had  complete  informa- 
tion one  may  [624]  make  a  determination  of  the 
probable  capitalized  earnini]^  value  of  the  plant. 
That  would  be  another  factor  to  be  considered.  If 
one  had  the  actual  historical  cost  that  would  he. 
another  element  to  be  considered.  In  this  case  wo 
did  not  have  it. 

Q.  What  about  the  goinc^  concern  value,  is  any 
consideration  given  to  that? 

A.  It  is  sometimes,  but  I  haven't  included  any 
item  in  here  except — well,  there  is  no  item  included 
in  there  as  such  for  going  concern  value. 

Q.  Did  you  compile  for  your  information  any 
figures  in  connection  with  possible  ca])italization 
and  net  earnings,  or  of  net  earnings'? 

A.  Yes,  I  did,  of  the  power  plant;  not  of  the 
irrigation  system,  but  of  the  power  plant  alone. 

Q.  And  on  what  basis — well,  rather,  what  basis 
did  you  use  for  making  that  computation  ? 

A.  Well,  the  first  thing  one  had  to  determine 
was  the  probable  income,  and  then  from  the  income 
you  would  deduct  the  annual  expenses,  until  you 
finally  arrive  at  the  final  net  earnings  of  the  plant, 
and  capitalize  that. 

Q.     Did  you  do  that  in  this  case? 

A.     Yes,  I  did. 

Q.  Have  you  taken  into  consideration,  Mr. 
Stevens,  that  as  well  as  the  other  elements?  [625] 

A.     That  as  well  as  what? 
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Q.  Have  you  taken  that  into  consideration  in 
arriving  at  a  value? 

A.  Well,  I  took  that  as  one  element  to  be  con- 
sidered, one  factor. 

Q.  What  rate  of  interest  did  you  use  in  your 
capitalization  ? 

A.  I  used  3  per  cent;  also  3  per  cent  interest 
on  the  capitalized  value  of  the  property. 

Q.     3  per  cent  interest  as  a  charge  against  it? 

A.  As  a  charge,  an  annual  charge,  against  the 
earnings. 

Q.  In  your  capitalization  of  net  earnings  did 
you  arrive  at  what  you  considered — just  answer 
yes  or  no,  did  you  arrive  at  what  you  considered 
the  value  by  capitalizing  the  earnings  of  the  power 
plant? 

A.  Well,  I  arrived  at  a  capitalized  earning 
amount  here. 

Q.     Value ? 

A.  But  I  wouldn't  set  that  up  as  the  final  value 
of  the  property  at  all,  but  it  is  an  element,  a  factor, 
to  be  considered  in  arriving  at  a  value. 

Q.  In  your  study,  Mr.  Stevens,  of  the  possi- 
bilities of  mai'keting  power  in  the  Pacific  North- 
west, when  you  made  the  study  did  you  come  to 
any  conclusion  as  to  whether  there  was  a  market 
for  the  power  at  this  plant? 

A.  Oh,  I  don't  think  there  is  any  doubt  about 
the  market  for  the  power.  [626] 

Q.  Was  the  market  better  in  1943  than  it  had 
been,  or  worse? 
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A.  Well,  I  think  the  market  was — well  of 
course,  tlie  market  was  probably  the  best  during 
the  war. 

Q.     Wasn't  that  during  the  war,  1943? 

A.  Yes,  1943  was  right  during  the  war.  Of 
course,  this  capitalized  value  must  be  considered 
over  a  long  period  of  years  after  the  acquisition 
of  the  property. 

Q.  We're  valuing  the  property,  Mr.  Stevens, 
as  of  October  1,  1943,  and  we  must  take  the  con- 
ditions as  of  that  time. 

A.  The  conditions  are  as  of  that  time,  as  of 
1943,  that  is,  the  prices,  and  interests,  and  the 
capitalized  value  and  market  price  for  power  are 
taken  all  as  of  that  period  in  1943,  but  what  I 
meant  is  the  purchaser,  of  course,  could  not  realize 
on  it  until  he  can  operate  the  plant.  That  would  be 
the  basis  on  which,  however,  he  would  make  a  de- 
termination as  to  the  acquisition  of  the  property  in 
'43,  the  prospective  earnings. 

Q.  Did  you  arrive  at  an  opinion,  Mr.  Stevens, 
as  to  whether  the  production  of  the  power  plant 
could  be  increased? 

A.  Yes,  it  can,  by  some  work  on  the  canal,  to 
get  in  more  water  during  low  stages  of  the  river. 

Q.  Is  there  any  limitation,  is  the  production  of 
power  limited  by  the  flow  in  the  river? 

A.     At  the  present  time  it  is  limited. 

Q.     By  the  flow  in  the  river,  Mr.  Stevens.?  [C27] 

A.     No,  by  the  flow  in  the  canal. 

Q.  I  see.  And  did  you  take  that  into  considera- 
tion in  arriving  at  your  value?  A.     Yes,  I  did. 
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Q.  How  much  of  the  flow  in  the  river  at  low 
stages  is  utilized  by  the  power  plant? 

A.  Well,  at  the  present  time,  8  or  9  per  cent, 
maybe,  something  like  that.  A  small  portion  of  the 
total  flow  of  the  river. 

Q.  And  from  your  examination  of  the  power 
plant  and  the  power  canal,  Mr.  Stevens,  is  it  fea- 
sible to  construct  a  canal  so  that  the  water  may 
be 

Mr.  Ramsey:  Now,  if  the  Court  please,  I  object 
to  this  entire  line  of  questioning.  I  object  to  an}^ 
showing  of  valuation  based  on  the  formula  that 
comisel  has  indicated.  It  isn't  a  question  here  of 
what  might  be  the  value  of  the  reconstructed  plant, 
or  what  might  be  the  value  if  a  million  dollars  was 
spent  out  there.  The  question  is  the  value  of  the 
property  at  the  time  it  was  taken,  raid  if  we're 
going  to  go  into  the  field  of  hypothetical,  possible 
development  of  an  entirely  different  hydro-electric 
plant,  by  the  expenditure  of  hypothetical  money, 
mider  hypothetical  conditions,  we're  opening  up  a 
field  here 

The  Court:  I  think  the  Court  ruled  on  that 
before.  [628]  I'll  sustain  the  objection. 

Mr.  Powell:  We'd  like  to  be  heard  on  that,  your 
Honor. 

The  Court:  Yes,  all  right;  if  the  jury  will  step 
out. 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 
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Mr.  Clioadle:  If  the  Court  please,  we  submit 
that  on  this  question  the  leading  case  is  Olson  vs. 
United  States,  which  is  cited  in  each  of  the  briefs 
which  have  been  submitted  by  the  defendant  dis- 
trict. It  was  decided  in  1933;  it  has  been  followed 
in  a  great  number  of  Circuit  CouH  cases.  I  read 
just  one  paragraph  from  it: 

"Just  compensation  includes  all  elements  of 
value  that  inhere  in  the  property,  but  it  does 
not  exceed  market  value  fairly  determined.  The 
sum  required  to  be  paid  the  owner  does  not 
depend  upon  the  uses  to  which  he  has  devoted 
his  land,  but  is  to  be  arrived  at  upon  just  con- 
sideration of  all  the  uses  for  which  it  is  suit- 
able. The  highest  and  most  protitable  use  for 
which  the  property  is  adaptable  and  needed  or 
likely  to  be  needed  in  the  reasonably  near 
future  is  to  be  considered,  not  necessarily  as 
the  measure  of  value,  but  to  the  [629]  full 
extent  that  the  prospects  of  demand  for  such 
use  affects  the  market  value  while  the  property 
is  privately  held." 

That  case  has  rather  recently  been  followed  by 
the  Ninth  Circuit  Court  of  Ai)peals.  T  was  reading 
at  that  point,  your  Honor,  from  page  255  of  the 
Olson  case,  which  is  292  U.  S.  246.  That  case  was 
followed  by  the  Ninth  Circuit  Coui't  in  the  case  of 
U.  S.  vs.  Waterhouse,  132  F.  (2d)  699,  and  I  read 
briefly  from  page  703: 

"Appellant's  argument  is  based  on  the  as- 
sumption that  ai3pellees'  witnesses  were  testify- 
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ing  as  to  what  prices  the  land  would  sell  for 
if  subdivided  and  as  to  rents  which  could  be 
derived  from  the  land  if  it  were  improved.  The 
effect  of  that  argument  is  that  such  witnesses 
were  testifying  not  as  to  present  value  but 
as  to  some  future  value.  The  record  gives  no 
support  to  that  argument,  ])ut,  in  fact,  shows 
that  the  witnesses  were  testifying  as  to  tlie 
value  of  the  land  in  November,  1940." 

In  that  case,  you  will  note  from  the  title  that  the 
United  States  was  the  appellant,  and  the  decision 
was  affirmed,  the  trial  court  decision  was  affirmed 
by  the  Ninth  Circuit  Court,  and  by  an  evenly 
divided  court,  there  being  many  other  questions 
involved,  the  case  was  affirmed  [630]  by  the  Su- 
preme Court  of  the  United  States. 

The  Waterhouse  case  involved  sugar  cane  lands 
just  outside  Pearl  Harbor.  They  were  being  ac- 
quired by  the  government.  It  was  the  contention 
of  the  land  owner,  and  they  submitted  testimony 
to  this  effect,  a  number  of  opinion  witnesses  testi- 
fied as  to  the  value  which  that  property  had  if  sulv 
divided,  and  they  showed  that  there  would  be  de- 
mand in  the  near  future,  and  that  it  was  an  item 
of  value,  not  a  measure  of  value,  your  Honor,  but 
an  clement  to  be  considered  hy  any  prospective  pur- 
chaser who  was  having  an  a])praisal  of  the  property 
made,  that  element  being  the  value  that  the  prop- 
erty had  as  of  the  time  of  taking  in  view  of  th.e 
prospect  for  use  of  it  in  the  near  future  as  sub- 
divided residential  property. 
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Now,  we  sul)niit  that  Mr.  Ramsey's  objection  is 
not  in  accordance  with  the  law,  and  we  also  submit 
that  his  o])jection  to  this  witness's  testimony  does 
not  accurately  state  what  his  testimony  has  l»een 
to  this  j)oiiit,  nor  does  it  accurately  state  the  pur- 
l)ort  of  the  question  to  which  he  objected.  Mr.  Rr.m- 
sey  spoke  of  a  liypothetical,  entirely  new  i)0wer 
l^lant.  The  only  question,  3^our  Honor,  has  been 
witli  regard  to  some  improvement  in  the  canal ;  no 
change  in  the  power  plant  sti'ucture,  no  change  in 
the  power  plant  generating  equipment,  nor  the  tur- 
bines that  drive  the  generators ;  merely  some  change 
that  might  be  made  in  [631]  the  canal,  which  would 
result  in  the  immediate  future,  it  being  a  compara- 
tively simple  operation,  in  enlarging  the  power 
production  of  that  plant,  and  we  submit  that  the 
question  is  proper  in  those  circumstances  of  the 
testimony  offered,  and  in  view  of  the  cases  cited. 

The  Court:  Well,  of  course,  I  know  the  highest 
and  l)est  use  rule,  and  I  will  instruct  the  jury  on 
that.  I  think  an  example  of  that  is  your  eighty 
acres  here  that  are  not  being  put  to  any  use  now, 
vacant  land,  but  there  is  testimony  that  it  is  capable 
of  use  as  farm  land.  In  view  of  that  testimony  the 
question  should  be  submitted  to  the  jury  as  to 
whether  the  highest  and  best  use  isn't  for  farming 
])ur])oses,  even  though  it  is  not  so  used,  :\v.(l  com- 
])ensation  made  on  that  basis.  The  same  thing  is 
true  of  your  land  which  is  capable  of  being  sub- 
divided and  sold  as  subdivided  land.  The  thing 
that  bothers  me  here,  what  you're  talking  about  is 
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not  a  different  potential  use  for  your  power  plant 
property,  but  what  its  value  would  be  if  its  capacity 
were  enlarged  by  some  prospective  improvement 
which  wasn't  made  at  the  time  of  taking,  or  wasn't 
in  contemplation,  at  any  rate  in  the  near  future, 
and  required  the  expenditure  of  a  substantial  addi- 
tional investment.  It  doesn't  seem  to  me  that  is 
any  different  in  principal  than  if  you  attempted 
to  show  that  by  putting  in  improved  and  larged 
dynamos  you  could  increase  [632]  your  capacity, 
and  that  the  cost  would  be  justified  because  you 
would  get  a  larger  return,  and  I  would  have  to  let 
the  government  show  it  couldn't  be  increased,  or 
it  would  cost  more  than  you  claim  it  would.  We 
could  go  on  for  weeks  on  that  theory.  It  seems  to 
me  the  principle  you  have  stated  does  not  apply 
to  this  situation.  The  objection  will  be  sustained. 
Exception  allowed  the  defendants. 

Just  a  moment,  before  the  jury  comes  in.  I  just 
happened  to  think  of  this,  and  thought  I  might 
forget  it  later  on.  There  isn't  any  question  here 
about  any  of  these  other  defendants  named  having 
any  substantial  interest  in  this  verdict  at  the 
present  time*?  I  notice  there  are  a  large  number 
of  defendants  included  here  in  addition  to  the  de- 
fendant Priest  Rapids  Irrigation  District.  I  under- 
stand, of  course,  Mr.  Ramsey's  contention  is  that 
the  District  owns  only  the  bare  legal  title,  but  is 
it  conceded  that  the  District  is  at  least  the  owner 
of  the  legal  title  of  all  the  property  involved? 
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Mr.  Ramsey:  Yes,  your  Honor.  At  tlie  time 
that  the  action  was  instituted  tliere  was  outstand- 
ing bonds  of  the  District,  and  so  far  as  could  be 
determined  all  holders  of  all  bonds  of  the  District 
were  joined  as  i)arties  defendant.  However,  all  of 
those  bonds  have  been  discharpjed,  and  any  lien 
which  might  have  attached  to  the  [633]  District 
facilities  by  reason  of  the  outstanding  bonds  has 
been  wiped  out,  so  that  at  this  time  it  is  conceded 
that  only  the  District  is  interested  in  this  pi-o- 
ceeding. 

The  Court:  I  see;  the  District  and  the  govern- 
ment. That  is,  the  District  is  on  the  defendant's 
side. 

Mr.  Ramsey:     Yes. 

The  Court:     I  just  wanted  to  be  sure  of  that. 

Mr.  Ramsey:  That  accounts  for  the  large  num- 
ber of  defendants  joined  as  party  defendants  in 
this  case,  was  the  matter  of  the  outstanding  bond 
issue. 

The  Court:     The  state  didn't  own  all  the  bonds? 

Mr.  Ramsey:  No,  the  state  did  not  own  all  the 
bonds. 

The  Court:  We'll  take  a  recess  now  for  ten 
minutes. 

(Short  recess.) 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 
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a  witness  called  on  behalf  of  the  defendant,  resumed 
the  stand  and  testified  further  as  follows: 

Direct  Examination 

(Continued) 
By  Mr.  Powell: 

Q.  Mr.  Stevens,  you  have  been  asked  to  form 
an  opinion  as  to  [634]  the  value  of  the  properties 
that  you  have  just  described?  A.     Yes. 

Q.     And  have  you  formed  that  opinion? 

A.    Yes,  I  have. 

Q.  What  elements  have  you  taken  into  consid- 
eration in  forming  that  opinion? 

A.  Well,  all  the  factors  and  elements  that  were 
available,  the  reproduction  cost  less  depreciation 
as  of  1943,  and  my  general  knowledge  of  the  terri- 
tory and  the  irrigation  system  as  it  was  constructed, 
and  the  power  plant  as  it  was  constructed,  and 
examination  of  the  property,  not  only  in  1911  but 
also  in  1943. 

O.     You  mean  in  1946? 

A.     I  mean  in  1946,  yes. 

Q.  Did  you  also  take  into  consideration  a  com- 
putation or  any  information  as  to  capitalization? 

A.  Yes,  I  gave  that  some  weight,  as  to  the  power 
plant  alone. 

Q.  What,  Mr.  Stevens,  in  your  opinion,  was  the 
fair  market  value  of  the  power  plant  properties 
as  you  have  described  it  as  of  October  1,  1943,  that 
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is,  that  amount  which  in  your  opinion  a  buyer 
ready,  able  and  willing-,  hut  not  required  to  buy, 
would  pay  to  a  seller  ready,  able  and  willinj:^',  but 
not  required  to  sell,  both  j);irties  being  fully  in- 
formed? [635] 

A.  I  put  a  value  on  that,  ji  fair  market  value, 
of  $635,000.00. 

Q.  And  having  in  mind  the  elements  of  the 
question  I  have  just  asked  you,  what  is  your  opin- 
ion of  the  fair  market  value  of  the  iri'igation  projn 
erties,  that  is,  the  transmission  line  from  Coyote 
Junction  to  the  pumping  station,  the  pumping  sta- 
tion with  all  the  equipment  and  fixtures,  and  the 
canal  and  lateral  system? 

A.  I  place  a  fair  market  value  on  that  proi)erty 
as  of  October,  1943,  of  $315,000.00. 

Q.  Now,  what  in  your  opinion  would  your  value 
be  as  of  April  1,  1943? 

A.     Same  value,  $315,000.00. 

Mr.  Powell:     That's  all. 

Cross-Examination 
By  Mr.  Ramsey: 

Q.  Mr.  Stevens,  in  arriving  at  your  conclusion 
as  to  the  market  value  of  tliat  property,  did  you 
acquaint  yourself  with  the  history  of  the  property  ? 

A.     You  mean  the  financial  history  of  it? 

Q.     Yes. 

A.  Well,  I  was  more  or  less  acquainted  with  it 
as  of  1911,  that  is,  up  to  that  time,  but  since  then 
I  haven't  had  very  much  information.    I  have  not 
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made  a  special  inquiry  regarding  it,  no,  I  haven't, 

since  that  time? 

Q.  Who  was  operating  the  property  in  1911? 
Was  it  the  Hanford?  [636] 

A.  Hanford  Irrigation  and  Power  Company,  I 
think,  at  the  time. 

Q.  You  don't  know  how  they  happened  to  lose 
possession  or  ownership  of  the  property? 

A.  No,  not  except  by  hearsay  evidence,  just  by 
hearsay. 

Q.  You  don't  know  how  the  Black  Rock  Power 
and  Irrigation  Company,  their  successors  in  in- 
terest, happened  to  lose  ownership  of  the  property? 

A.     Except  by  hearsay. 

Q.  Do  you  know  the  price  that  the  district  was 
able  to  acquire  that  property  for? 

A.     I  don't  know. 

Q.  You  did  not  acquaint  yourself  with  the  past 
tinancial  history  of  that  property  from  the  time  it 
was  built  down  to  the  time  it  was  taken  over  by  the 
irrigation  district?  A.     I  did  not. 

Q.  Well,  now,  Mr.  Stevens,  in  making  a  study 
of  the  fair  market  value  of  such  properties  as  this 
property,  don't  you  think  it  is  very  important  that 
the  past  financial  history  of  that  property  be  taken 
into  consideration? 

A.     I  wouldn't  think  so. 

Q.     You  wouldn't  think  so?  A.     No. 

Q.  You  would  ascribe  any  failure  of  successive 
ownerships  to  keep  that  property  out  of  the  red  to 
poor  management,  [637]  and  not  to  the  property 
itself,  is  that  the  idea? 
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A.  It  might  not  only  he  ])0()V  management,  ])ut 
it  might  he  political  manipulations. 

Q.  Yes.  Now,  you  took  into  consideration  the 
earning  capacity  of  that  property? 

A.  Well,  I  made,  for  my  own  purpose  I  made 
an  estimate  of  the  earning  value  of  that  property, 
with  certain  improvements  in  the  canal  that  would 
be  required. 

Q.  You  took  into  consideration  the  earning 
capacity  of  that  property  if  money  was  expended 
to  put  it  into  a  different  condition  than  it  was  in  ? 

A.     I  did  not  give  that  very  much  weight. 

Q.  All  right;  now,  just  what  did  you  find  that 
property  had  earned  for  1942  and  prior  years'? 

A.     I  don't  know. 

Q.     You  don't  know  what  it  was? 

A.     I  don't  know  what  it  had  earned,  no. 

Q.  Did  you  take  into  consideration  the  cost  of 
the  operations  of  that  property?  A.     Oh,  yes. 

Q.  Did  you  inquire  to  find  out  what  those  costs 
were  ? 

A.  No,  I  made  my  own  estimate  of  what  it 
should  be. 

Q.  Did  you  take  into  consideration  the  cost  of 
upkeef)  of  that  property?  A.     Yes.  [638] 

Q.  Did  you  inquire  what  it  had  been  necessary 
to  spend  to  keep  that  propei-ty  up  through  tlie 
years?  A.     No,  I  made  my  own  estimate. 

Q.  In  other  words,  you  just  did  not  feel  tliat 
the  past  history  of  that  ])r()pe7ty  as  to  any  it<'m 
was  worth  a  study  in  reaching  that  valuation? 
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A.  Oh,  I  wouldn't  say  it  was  entirely  valueless, 
but  I  did  not  have  the  information  in  all  its  details, 
and  I  did  not  think  it  was  of  sufficient  weight  to 
try  to  find  out  about  it. 

Q.  Yes.  Now,  you  were  employed  by  the  dis- 
trict as  an  attorney,  were  you  not"? 

A.     Beg  pardon? 

Q.  You  were  employed  by  the  district  as  a  wit- 
ness in  this  case,  were  you  not?  A.     Yes. 

Q.  And  any  information  which  the  district  liad 
would  have  been  available  to  you  on  request, 
wouldn't  it?  A.     I  presume  it  would,  yes. 

Q.     But  you  did  not  make  the  request? 

A.     No,  I  did  not  make  the  request. 

Q.  On  what  dates  were  you  at  the  power  plant 
and  on  the  power  line  and  on  the  irrigation  system 
for  examination  of  those  properties,  Mr.  Stevens? 

A.  Well,  I  was  at  the  Priest  Rapids  Power 
Plant  on  September  [639]  1,  1946.  At  that  time, 
the  same  time,  we  rode  along  the  power  transmis- 
sion lines.  I  did  not  go  down  to  the  Coyote  station 
at  that  date.  I  was  at  the  Coyote  Pumping  Plant 
on  January  31,  1947.  I  beg  your  pardon,  I  think 
that  was  January  30. 

Q.  And  how  many  hours  would  you  say  you 
were  at  the  pumping  plant  on  that  date? 

A.     On  January  30th? 

Q.     Yes. 

A.     Oh,  an  hour  and  a  half,  maybe. 

Q.  And  how  many  hours  were  you  at  the  power 
plant  on  September  1  ? 
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A.  I  was  tlieiT  most  of  the  day,  maybe  six  or 
seven  hours,  six  hours. 

Q.  And  those  were  the  days  on  which  you  made 
your  physical  inspection  of  tlie  properties'? 

A.     That's  rio-ht. 

Q.  Wlien  did  you  make  your  physical  inspec- 
tion of  the  distribution  system  of  the  District? 

A.  Well,  most  of  the  distribution  system  was 
obliterated  at  the  time,  that  is,  it  had  been  put  out 
of  commission.  The  ditches  and  canals  were  full 
of  tumble-weeds,  and  I  did  not  follow  the  route  of 
all  of  them.  We  crossed  them  at  a  c^ood  many 
places,  and  I  examined  them  at  those  points.  T  had 
been  over  them,  of  course,  in  1911,  knew  [640]  them 
fairly  well. 

Q.  Well,  on  what  date  was  it  that  you  viewed 
the  ditches  and  canals  and  laterals? 

A.  Well,  that  was  on  the  same  date  that  I  ex- 
amined the  power  plant.  We  spent  the  entire  day 
on  the  project,  on  the  1st  of  September. 

Q.  When  you  went  up  to  the  j)ower  plant,  you 
examined  the  canal? 

A.  Well,  I  examined  it  at  points  where  it  could 
be  seen  fi-om  the  hi.2,hway. 

Q.  Well,  let  me  put  it  this  way.  You  made  an 
inspection  of  the  canal  on  that  date? 

A.    At  certain  points. 

Q.     At  the  intake? 

A.     No,  I  did  not  go  to  the  intake  on  Sej)tembei'  1. 

Q.     You  insj^ected  the  building? 

A.     The  power  plant? 
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Q.     Yes.  A.     Yes. 

Q.     And  the  installations? 

A.     And  the  installations,  and  the  canal. 

Q.  Now,  I  don't  suppose  that  in  that  short  time, 
Mr.  Stevens,  you  had  time  to  make  a  careful  ex- 
amination of  each  piece  of  machinery  there  to  de- 
termine its  exact  condition?  A.     No.  [641] 

Q.     Or  each  piece  of  electrical  equipment? 

A.  No,  I  did  not.  Of  course,  if  one  was  going 
to  make  a  critical  examination  of  the  machinery 
you  have  to  un-water  it  and  go  down  into  the  wheel, 
or  pull  the  wheel  out  and  examine  those  things,  but 
I  did  not  consider  that  was  essential  in  this  case, 
because  whatever  wear  might  occur  to  those  parts, 
there  would  be  no  wear  to  any  parts  except  the 
turbine,  and  that  could  be  repaired,  and  it  is  re- 
paired, by  welding  up  any  pitted  portion  or  making 
general  repairs  to  the  bearings  and  things  of  that 
kind,  and  the  depreciation  to  the  condition  that  I 
have  set  out  here  is  based  on  a  depreciation  entirely 
independent  or  rather,  after  this  maintenance  pro- 
gram could  be  carried  out,  the  remaining  deprecia- 
tion that  could  not  be  repaired  by  reasonable 
amount  of  maintenance  is  the  condition  I  consid- 
ered that  in. 

Q.  You  did  hear  the  statement  of  Mr.  Yeager 
that  when  this  power  plant  was  taken  over  in  the 
fall  of  1943  by  the  Pacific  Power  and  Light  Com- 
pany, that  they  found  it  immediately  necessaiy  to 
replace  the  governor  on  one  of  those  turbmes,  as 
it  was  worn  out? 
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A.  Well,  the  governor  wasn't  there  in  '46,  when 
I  was  there,  and  not  in  '43,  I  am  informed,  and  I 
examined  the  equipment  that  was  there  in  '46,  and 
made  inquiry  as  to  when  it  was  installed,  so  that 
I  was  satisfied  it  was  there  [642]  in  1943.  I  know 
the  history  of  what  happened,  of  course. 

Q.  Well,  now,  the  thin.s^  I  am  getting  at  is  this, 
Mr.  Stevens:  You  ascribe  a  cei-tain  value  with  a 
certain  depreciation  to  the  equipment  that  you 
found  in  the  plant.  Did  you  know  then,  or  at  any 
time  that  you  made  up  your  figures,  youi*  compula- 
tions, that  the  new  governor,  or  the  governor  that 
had  only  been  in  the  building  therefor  about  tln-ee 
years,  had  been  installed  by  the  Pacific  Power  and 
Light  Company,  and  not  by  the  District? 

A.     No,  I  didn't  know  who  installed  it. 

Q.  So  that  you  have  run  through  youi*  figuies 
here  a  value  on  that  governor,  which  I  think  Mr. 
Tinling  valued  at  $5,000.00,  you  didn't  know  that 
that  actually  was  not  the  governor  that  was  in  the 
property  at  the  time  it  was  taken  over  by  th(»  o:ov- 
ernment?  A.     In  1943? 

Q.    Yes. 

A.  I  was  under  the  impression  that  that  is  the 
governor  that  was  there  in  1943.  The  old  governor 
that  they  put  in  first  was  replaced  at  some  lime, 
and  I  was  under  the  impression  it  was  i)rior  to  1943. 
However,  as  I  understand  it,  the  Pacific  Power  and 
Light  Company  had  leased  the  property,  and  I 
assnme  any  improvements  thoy  had  made  would  be 
reimbursed  to  them  by  the  District. 
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Q.  Well,  you  know,  do  you  not,  that  the  goveiii- 
nient  actually  [643]  took  over  that  property  and 
acquired  title  to  it  in  May  of  1943"? 

A.  Yes,  but  the  governor  that  is  listed  in  Mr. 
Tinling's  list,  as  I  recall  it,  is  the  Woodward  gov- 
ernor that  is  there  now. 

Q.     That's  right. 

A.     It  was  there  in  1943. 

Q.     I  don't  see  how  that  follows,  exactly. 

A.  Well,  Tinling's  estimate  was  made  as  of  Oc- 
tober, 1943,  that  is,  his  inventory,  and  if  this  new 
Woodward  governor  is  in  that  inventory,  it  pre- 
sumably was  there  in  1943. 

Q.  Well,  you  did  hear  the  testimony  of  the 
w^itness  Yeager  that  that  governor  was  put  in  there 
after  the  Pacific  Power  and  Light  Company  took 
it  over  on  lease  from  the  government  ? 

A.  Well,  I  don't  know  when  that  was;  I  don't 
know  when  the  lease  was  taken  over  from  the  Dis- 
trict. I  don't  recall  any  testimony  from  Yeager 
or  anybody  else  that  that  governor  was  not  there 
in  1943. 

Q.  You  recall  the  testimony  of  Mr.  Yeager  that 
they  replaced  the  old,  worn  out  governor  after  Oc- 
tober 1,  1943,  with  a  new  governor? 

A.     No,  I  don't  recall  that. 

Q.     You  don't  recall  that? 

A.  I  was  under  the  impression  it  was  replaced 
prior  to  1943,  [644]  October. 

Q.  Yes.  Now,  do  you  recall  the  testimony  of 
Mr.  Yeager  that  when  they  took  over  that  plant 
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they  found  it  necessary  to   rewire  for  reasons  of 

safety? 

A.  Well,  I  presume  that  certainly  the  installa- 
tion of  any  new  equipment,  replacement  of  one  unit, 
would  require  quite  substantial  changes  in  the 
wiring  system.  The  old  unit  that  this  replaced,  the 
first  one  they  put  in  was  a  new  piopeller  wheel  with 
the  old  generator  on  it,  the  old  number  2  generat(M', 
which  is  identical  with  unit  inimber  1,  but  souk  - 
thmg  happened  to  that,  so  I  am  informed;  the  unit 
blew  up,  and  it  wrecked  that  generator,  and  then 
they  had  to  replace  it  with  that  new  General  Elec- 
tric generator. 

Q.     That  was  back  in  1937? 

A.     Somewhere  in  there. 

Q.  But  I'm  referring  now  to  the  testimony  of 
the  witness  Yeager,  in  effect,  that  when  the  Pacific 
Power  and  Light  Company  took  that  x)roperty  over 
under  lease,  they  found  it  necessary  to  rewire  gen- 
erally throughout  the  power  house  there,  for  rea- 
sons of  safety;  that  a  portion  of  the — I  think  he 
said  a  portion  of  the  wire  was  not  insulated,  there 
was  no  protection  from  it. 

A.  Well,  I  don't  know  the  details  of  that,  but 
my  belief  is  it  was  rather  a  minor  operation.  [645] 

Q.     Yes.   Now,  in  your  item  here  for  wiring 

A.     No  item  for  wiring  in  my  estimate. 

Q.  I  say,  in  your  item  for  wiring,  here,  are  you 
setting  up  the  new  wiling  that  was  done  by  the 
Pacific  Power  and  Light  Company,  or  is  your  item 
on  the  old  wiring  that  they  replaced? 
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A.  No,  that  is  the  wiring  as  I  understood  it  was 
there  in  1943. 

Q.  When  did  you  make  your  inspection  for  the 
purpose  of  placing  your  values  on  this  property  ? 

A.  In  September  1,  1946,  and  also  in  January, 
1947. 

Q.  Well,  now,  if  the  Pacific  Power  and  Light 
Company  when  they  took  this  over  in  the  late  fall 
of  1943  actually  rewired  that  power  house,  or  a 
portion  of  it,  or  any  part  of  it,  that  rewiring  job 
that  was  done  at  that  time  is  reflected  in  your  fig- 
ures here,  isn't  it? 

A.  Well,  that  is  the  reason  I  placed  a  60  per 
cent  condition  on  it,  because  it  was  not  new  equip- 
ment, no  new  wiring.  That  60  per  cent  condition 
was  intended  to  take  care  of  any  of  the  lessening 
of  serviceability  that  would  result  from  its  use,  and 
I  assume  that  a  lessee  would  be  compensated,  of 
course,  by  the  District,  for  anything 

Q.  Well,  now,  let's  get  this  through  our  mind. 
You  have  made  certain  assumptions  here,  Mr. 
Stevens.  The  District  lost  title  to  these  i^i'operties 
in  May,  1943,  and  it  did  [646]  not  lielong  to  them 
after  that  date.  If  you're  right  in  your  assumi3tion 
that  any  sums  that  was  spent  b}^  the  Pacific  Power 
and  Light  Company  it  had  been  reimbursed  for,  it 
wouldn't  be  by  the  District,  because  the  District 
no  longer  owned  the  property;  the  government 
owned  the  property. 

A.  Well,  if  they  made  anjrthing  prior  to  the 
time  it  was  taken  over  by  the  government — I  don't 
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know  when  the  lease  witli  the  Pacifie  Power  and 
Light  Coini3any  was  made.  I  did  not  inquire  as  to 
the  date  of  that. 

Q.  Well,  the  testimony  of  Mr.  Yeager  was  that 
the  Pacific  Power  and  Light  Company  lease  this 
property  and  took  it  over  on  October  1,  I  believe, 
1943,  and  that  lease  was  with  the  government,  not 
with  the  District. 

A.     Yes,  that  was  with  the  government. 

Q.  So  if  you've  gone  forward  on  this  matter  on 
the  assumption  that  anything  that  was  put  in  there 
new,  or  any  repairs  that  was  made  by  the  Pacific 
Power  and  Light,  became  the  property  of  the  Dis- 
trict, because  the  District  reimbursed  the  P.  P. 
and  L.,  then  your  assumption  is  erroneous. 

A.  Well,  they're  minor  items,  and  they  wouldn't 
affect  the  valuation  of  the  property,  anyhow,  as 
I've  set  it  out. 

Q.  Well,  they  may  be  minor  items  in  the  final 
value  you  set  on  this  property,  but  I  wouldn't  say 
that  $5,000.00  for  a  governor,  or  several  thousand 
dollars  for  a  wiring  job,  [647]  was  too  minor  to 
l)e  considered.  Now,  I  assume,  Mr.  Stevens,  that 
you  had  access  to  all  of  the  quotations  as  to  the 
price  of  electrical  machinery  and  generating  equip- 
ment that  was  available  to  Mr.  Tinling? 

A.  Well,  not  to  quite  the  extent.  He's  a  con- 
tractor in  that  business  pai-ticularly,  and  we're  not 
contractors  in  electrical  work. 

Q.     That's  right. 

A.  The  prices,  of  course,  the  published  records, 
are  available  to  us,  of  course. 
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Q.  Mr.  Tinling  I  believe  testified  that  he  was  a 
member  of  an  electrical  supply  firm? 

A.     I  think  so. 

Q.  And  3^ou  feel,  then,  that  he  should  be  veiy 
well  acquainted  with  the  actual  cost  price? 

A.  I  feel  this  way,  that  if  I  had  undertaken  to 
value  every  bolt  and  screw  and  brace  and  thing  that 
was  there,  like  he  did,  that  I  would  have  had  to 
get  someone  on  electrical  supply  equipment  in  my 
office,  because  I  didn't  have  the  time  to  do  it  per- 
sonally, and  I  could  not  think  of  anyone  I'd  rather 
trust  than  Mr.  Tinling. 

Q.  All  right,  then  let's  make  a  comparison  of 
the  values  you  have  placed,  not  on  the  nuts  and 
screws  and  bolts,  but  on  the  important  items  of 
electrical  equipment  and  machinery  in  the  power 
house  there,  and  the  price  Mr.  Tinling  says  [648] 
they  could  have  been  replaced  new  for.  Let's  take 
generating  unit  number  1,  on  Mr.  Tinling 's  tabula- 
tion; $24,000.00  for  the  generator,  $32,000.00  for 
the  triple  impeller  wheel,  $5,000.00  for  the  rotaiy 
oil  pump,  making  up  the  w^hole  unit,  or  a  total  of 
$61,000.00.  Now,  let's  turn  to  your  values,  your 
replacement  values,  placed  on  the  same  item.  You 
have  given  a  single  item  of  $75,000.00,  or  $14,000.00 
more  than  Mr.  Tinling  says  he  could  have  replaced 
that  unit  for,  brand  new,  as  of  the  date  of  the 
taking. 

A.  Well,  Mr.  Tinling  doesn't  handle  that  unit, 
nobody  handles  it  any  more.  It  is  an  old  miit  of 
1908  that  isn't  built  any  more. 
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Q.     That's  right. 

A.  But  if  it  had  to  be  replaced  in  1943  I  d;.-;>'t 
believe  you  could  acquire  the  unit,  take  it  there, 
and  make  the  installation  for  less  than  $75,000.00. 
The  unit  has  three  turbine  blades  in  it,  three  tur- 
bines in  it. 

Q.  And  as  a  matter  of  fact  it  would  be  more 
efficient  if  instead  of  the  three  blades,  it  had  a 
rotary  wheel? 

A.  A  propeller  wheel,  yes,  with  adjustable 
blades,  however. 

Q.  Actually  a  propeller  wheel  would  be  more 
efficient  than  the  triple  wheel  that  they  have  in- 
stalled? A.     Yes. 

Q.  So  you  could  replace  it  with  more  efficient 
})arts,  so  far  [649]  as  the  wheel  itself  is  concerned, 
for  less  money,  couldn't  you? 

A.  Yes,  but  that  of  course  wouldn't  be  replacing" 
this  unit. 

Q.  No,  not  the  exact  unit,  but  you  could  replace 
it  with  a  more  efficient  unit  throui>hout  for  less 
money  than  that,  couldn't  you? 

A.     I'm  not  so  certain  yon  could. 

Q.  You  have  made  no  deductions,  here,  Mr. 
Stevens,  for  obsolescence?  A.     On  that  unit? 

Q.     On  that  unit. 

A.  Oh,  yes,  that  is  mostly  what  the  60  ])er  cent 
condition  is  for. 

Q.     Obsolescence  ? 

A.  Obsolescence,  largely  obsolescence.  F  think 
tlie  unit  has  just  the  same  serviceable  value  it  did 
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when  it  was  put  there;  the  kilowatts  are  certainly 
jnst  as  good,  that  it  makes,  but  it  isn't  a  very  effi- 
cient unit,  and  my  belief  is  that  if  it  was  continued, 
in  time  they  would  want  to  replace  that  with  a  pro- 
peller unit,  but  I  don't  think  they  would  get  it  in 
for  a  less  sum  than  that,  that  is,  couldn't  at  that 
time. 

Q.  Now,  we've  got  a  condition  of  obsolescence 
there  that  you  figure  if  a  commercial  company  was 
taking  that  over  for  the  generation  of  power,  now 
or  sometime  in  the  not  too  [650]  distant  future, 
they  would  want  to  replace  the  whole  set-up? 

A.  No,  not  the  whole  set-up.  My  feeling  is  that 
if  the  canal  system  were  enlarged  so  you  could  get 
in  a  sufficient  quantity  to  operate  those  units  at  full 
capacity,  that  the  time  would  very  likely  come  that 
they  w^ould  want  to  replace  that  unit  so  they  would 
get  a  more  efficient  machine,  and  get  a  larger  num- 
ber of  kilowatts  than  they're  getting  out  of  the  old 
unit,  and  therefore  it  would  be  justified. 

Q.  You  certainly  wouldn't  advise  a  client  of 
yours  to  pay  $75,000.00  for  that  generator  and  wheel 
at  the  present  time,  would  you,  if  he  was  buying 
one?  A.     No,  I  wouldn't. 

Q.  And  you  wouldn't  feel  like  advising  him  to 
pay  $45,000.00  for  it  either,  would  you  ? 

A.  Well,  if  you  were  buying  the  whole  plant, 
that  would  be  a  reasonable  value,  I  imagine,  because 
it  is  certainly  producing  $45,000.00  worth  of  kilo- 
watts right  along. 
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Q.  These  generators  niHl  wheels  do  wear  out 
eventually,  don't  they? 

A.  I  know  of  very  few  of  theni  that  have  actu- 
ally worn  out.  The  general  plan  of  maintenance  in- 
volves the  repair  of  the  bearings  and  the  welding  up 
of  the  parts  that  are  worn  in  the  blades  or  the  tur- 
bines, and  any  other  repairs  [651]  that  can  be  made 
are  usually  made,  and  in  that  regard  the  deprecia- 
tion would  not  apply  to  the  unit  from  the  standpoint 
of  wear  and  tear,  only  when  the  cost  of  maintenance 
gets  entirely  beyond  reason,  and  this  is  largely  an 
obsolescence  condition  or  depreciation  that  I  have 
used  here,  out  of  date,  outmoded  inefficient. 

Q.  Well,  let's  pass  on  to  generating  unit  number 
2.  Mr.  Tinling  says  that  that  can  be  replaced  new 
for  $27,000.00  for  the  generator,  $32,000.00  for  the 
propeller  tj^pe  wheel,  and  $5,000.00  for  the  governor, 
or  a  total  of  $64,000.00.  Turning  now  to  your  tabu- 
lation, I  find  that  you  have  put,  instead  of  $64,000.00 
as  a  replacement  cost  of  that  unit,  the  sum  of  $82,- 
000.00,  or  $18,000.00  more  than  Mr.  Tinling  says  it 
can  be  replaced  brand  new  for. 

A.  Yes.  I  obtained  prices  for  the  propeller  type 
of  unit  and  the  generator  from  S.  Morgan  Smith 
Company.  They  make  propeller  type  units,  and 
they  quoted  me  a  price  in  1943,  if  I  can  find  it  here, 
they  quote  me  a  price  on  the  generator  of  $23,940.00 ; 
for  the  water  wheel,  with  fixed  blade  propeller  of 
that  caj^acity,  $37,600.00.  That  would  include  the 
governor.  Total  cost,  $61,540.00  at  the  site.  Now, 
that  unit  had  to  be  transported  into  the  power  house 
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and  erected,  with  a  lot  of  alterations  in  the  concrete 
work,  and  I  added  one  third,  which  is  a  very  rea- 
sonable price,  to  the  cost  of  the  unit  itself  for  the 
[652]  cost  of  installation,  making  in  round  figures, 
$82,000.00. 

Q.  Let's  move  on  to  the  next  item,  the  exciter, 
appearing  under  number  4,  page  2,  of  Mr.  Tinling's 
compilation  here.  Allis  Chalmers  vertical  exciter, 
120  volt.  Mr.  Tinling  says  that  can  be  replaced 
brand  new  for  $3600.00  as  of  1943.  Your  item  here 
shows  $5300.00,  I  believe.  A.     Yes,  $5300.00. 

Q.     Or  $1700.00  more  than  Mr.  Tinling  shows? 

A.     Yes. 

Q.     Now,  on  the  exciter  motor  generator  set. 

A.     I  placed  a  price  of  $3500.00  on  that. 

Q.  Mr.  Tinling's  item  there  shows  a  price  of 
$2100.00  that  he  says  he  can  replace  that  brand  new 
for. 

A.     Well,  my  judgment  is  you  couldn't,  new. 

Q.  Now,  turning  over  to  page  8  of  Mr.  Tinling's 
compilation,  under  2,  pumping  plant,  Allis  Chal- 
mers 450  horsepower  motor,  which  I  assume  is  the 
same  item  shown  under  your  breakdown  under  7, 
pumping  plant  equipment,  motor,  Allis  Chalmers, 
450  horsepower. 

A.     Yes,  they're  the  same  unit. 

Q.  There  are  two  of  those  motors,  I  think,  shown 
in  each  item'?  A.     Yes. 

Q.  Both  Allis  Chalmers.  I  note  that  Mr.  Tinling 
places  a  reproduction  cost  new  on  the  two  motors  of 
$20,000.00,  [653]  while  you  place  a  reproduction 
cost  new  on  the  two  motors  of  $50,000.00. 
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A.  Yes.  Well,  I  think  if  they  were  to  he  re- 
placed now  you  would  have  to  pay  $50,000.00  for 
them  to  get  them  installed. 

Q.  Going  down  to  the  next  item,  General  Elec- 
tric 675  horsepower  motor,  I  note  that  Mr.  Tinling 
says  that  that  could  be  replaced  new  for  $11,000.00; 
you  have  entered  an  item  there  of  replacement  new 
of  $15,000.00. 

A.  Yes,  I  got  prices  from  local  dealers  there  of 
units  of  comparable  design,  with  General  Electric 
motors  and  variable  speed  pumps.  The  price  on 
the  motor  at  the  site  was  $10,630.00,  and  the  pump 
was  $7,000.00,  installation  $5870.00,  about  a  third  of 
that  purchase  price  at  the  site,  making  a  total  of 
$23,500.00,  and  I've  used— I  don't  think  I  used  that 
value,  exactly;  I  used  $15,000.00,  Now,  whether 
that  doesn't  include  the  pump — I  used  $26,000.00 
for  the  pump  and  motor. 

Q.  You  based  your  estimate  of  the  replacement 
cost  on  figures  furnished  to  you  by  some  local  dealer 
in  Portland? 

A.  Well,  it  was  a  dealer  of  the  same  ty])e  of  unit ; 
it  was  a  General  Electric  unit,  and  S.  Morgan  Smith 
pump. 

Q.     Let's  go  on  to  the  matter  of  the  pumps,  hei-e. 

A.     Beg  pardon? 

Q.  Let's  move  on  the  items  of  the  pumps.  Now, 
I'm  asking  [654]  you  to  keej)  very  close  touch  with 
these  items  for  this  reason,  that  this  is  unfamiliar 
stuff  to  me,  and  I  may  get  mixed  u]).    If  the  items 
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I'm  referring  back  and  forth  are  not  identical  will 

you  })Iease  call  my  attention? 

A.     Yes,  we'll  try. 

Q.  I  note  here  in  Mr.  Tinling's  compilation  a 
35,000  gallon  per  minute  pump,  $5,000.00;  a  28,000 
gallon  per  minute  pump,  $3500.00,  and  in  your  com- 
pilation one  pump  set-up  at  $15,000.00  and  one 
pump  set-up  at  $10,000.00,  for  a  total  of  $20,000.00. 
Now,  are  those  items  identical? 

A.  No,  the  two  pumps,  Allis  Chalmers  pumps, 
are  the  two  old  pumps,  and  I  set  the  price  up  there 
$10,000.00  each.  There's  two  of  them.  That  would 
make  the  $20,000.00. 

Q.  Now^,  are  those  two  old  pumps  that  you  set  up 
at  $20,000.00  the  same  pumps  that  are  shown  by  Mr. 
Tinling  as  a  total  of  $8,500.00? 

A.  Well,  let  me  check  this.  He's  got  two  35,000 
gallon  per  minute  pumps,  that's  those  two  old  ones, 
at  $5,000.00. 

Q.  Oh,  he  runs  the  two  old  ones  through  at  a 
total  of  $5,000.00?  A.     Yes. 

Q.  And  you  run  those  two  old  ones  through  at  a 
total  of  $20,000.00,  is  that  correct? 

A.     That  is  right,  new. 

Q.  AYell,  I  believe  Mr.  Tinling  testified  he  was 
giving  the  [655]  replacement  price  new  on  all  of 
this  equipment. 

A.  Well,  I'm  sorry,  but  $5,000.00  wouldn't 
hardly  pay  the  freight  on  them. 

Q.  I  see.  Now,  he  has  listed  here  one  28,000 
gallon  per  minute  pump,  $3500.00,  and  you  have 
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listed  one  28,000  gallon  per  minute,  centrifugal,  GO 

foot  head,  $6,000.00.    Are  those  the  same  items'? 

A.  Yes,  that  is  a  new  pnm]),  a  variable  speed 
pump. 

Q.  He  has  listed  here  a  2  cylinder  Buffalo  Pumj) 
Company  reciprocating  pump  for  $750.00.  You  have 
a  2  cylinder  reciprocating  15  horsepower  pump. 

A.  I^nffalo  Pumj)  Comx)any,  this  is  the  vacuum 
piinij)  for  priming  the  two  large  pumps. 

Q.    What  is  your  value  on  that  ? 

A.     $2,000.00. 

Q.     $3,000.00  item?  A.     $2,000.00. 

Q.     His  value  is  $750.00?  A.     $750.00,  yes. 

Q.  5  horsepower  vertical  motor  driven  pump  and 
starter,  is  that  the  same  as  your  pump  and  motor  for 
hydraulic  valves'? 

A.  Yes.  He  has  a  price  of  $175.00,  and  I  have 
$800.00,  because  I  saw  places  for  two  pumps  there, 
two  outfits,  and  he  only  had  one  listed.  Now,  it 
might  be  a  mistake,  but  the  pumps  had  l)een  taken 
away,  and  all  I  could  find  at  [656]  the  time  was  the 
place  where  they  had  been  installed. 

Q.     You  did  not  see  the  pum|)s  at  all? 

A.     No,  the  pumps  were  not  there. 

Q.  So  your  value  just  replaces  a  couple  of  pumps 
you  assumed  were  there,  and  you  assumed  what  the 
pumps  were? 

A.  Yes;  the  pumps  were  given  by  Mr.  Tinling 
as  5  horsepower  motors  with  pumps,  each,  but  T 
found  a  y)lace  that  identified  them  as  two  pum])s 
there  instead  of  one. 
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Q.  So  you  relied  on  his  listing  to  that  point  and 
then  you  decided  he  was  in  error,  and  added  an 
extra  pump,  is  that  it? 

A.  I  didn't  add  an  extra  pump.  I  saw  a  place 
where  one  should  have  been. 

Q.     Well,  you  added  an  extra  pump  to  his  list? 

A.  I  added  an  extra  pmnp  because  I  thought  he 
made  an  error  in  omitting  one  pump,  w^here  there 
was  two. 

Q.     I  see. 

The  Court:  We'll  recess  now,  Mr.  Ramsey,  until 
1:30. 

(Whereupon  the  Court  took  a  recess  in  this 
cause  until  1:30  o'clock  p.m.) 


Yakima,  Washington,  February  14,  1947, 
1:30  o'clock  p.m. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.)  [657] 

Cross-Examination 
(Continued) 
By  Mr.  Ramsey : 

Q.  Now,  Mr.  Stevens,  going  on  with  our  com- 
parison, I  notice  an  item  in  your  breakdown  here 
of  a  travelling  crane,  a  10  ton  crane,  that  you  have 
listed  at  a  replacement  price  of  $3600.00.  That  is  in 
the  Coyote  plant,  the  pumping  plant  ? 
A.    Yes. 


Priest  Rapids  Irrigation  District  675 

(Testimony  of  J.  C.  Stevens.) 

Q.  l  Ijelieve  you  stated  tliat  you  adopted  Mi-. 
Tinling's  value  and  rejdacenient  cost  of  the  10  ton 
crane  shown  as  a  ])ai't  of  the  power  X)lant  equip- 
ment ?  A.     Yes. 

Q.     Wliich  was  listed  at  $3600.00? 

A.     $3600.00,  yes. 

Q.  Mr.  Tinling-,  however,  lists  the  replacement 
cost  on  that  particular  travelling  crane  down  at  the 
])umpino-  i)lant  at  $3200.00?  A.     Yes. 

Q.  You  did  not  adopt  his  value  on  that  travelling- 
crane  ?  A.     No. 

Q.     Why? 

A.  Because  the  cranes,  as  near  as  I  could  tell, 
are  the  same  capacity,  the  same  size. 

Q.  Well,  they  are  not  manufactured  by  the  same 
company,  are  they? 

A.  I  couldn't  tell  the  name  of  the  manufacturer. 
It  is  [658]  ])lainly  marked  on  the  one  in  the  power 
house,  but  not  on  the  one  in  the  pumping  plant. 

Q.  There  might  be  some  structural  differences 
in  the  cranes?  A.     Might  possibly  be. 

Q.  Mr.  Tinling  thought  he  could  replace  the  one 
at  the  i)umping  plant,  new,  at  a  price  of  $3200.00, 
and  you  didn't  agree  with  him? 

A.     No,  not  the  one  at  the  pumping  plant. 

Q.  And  while  you  accepted  his  figure  on  the 
other  crane,  you  did  not  accept  his  figure  on  this 
crane? 

A.  T  accepted  his  figure  because  I  thought  that 
was  the  right  figure,  and  it  n})plied  to  both  units. 
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Q.  In  other  words,  you  thought  he  was  right  as 
to  the  one  crane,  but  not  as  to  the  other  ? 

A.  Well,  that  is  his  judgment.  This  other  was 
my  judgment. 

Q.  I  see.  Now,  going  on  to  the  power  line,  I 
note  that  you  have  an  over-all  total  on  that  power 
line  of  $134,550.00. 

A.  Well,  that  includes  the  power  line,  the  sub- 
station at  Priest  Rapids,  the  substation  at  Coyote, 
six  transformers,  circuit  breakers,  switches,  and  all 
of  the  accessories  for  both  substations.  That  is  the 
transmission  line  and  substation,  item  5. 

Q.  I  have  not  totalled  up  Mr.  Tinting 's  total  on 
that,  but  it  consists  of  items  of  $40,930.60  for  the 
poles  and  insulation,  $5,315.20  for  the  anchor  struc- 
tures, $500.00  [659]  for  the  switch  structure  at  the 
junction,  and  $34,200.00  for  the  wire  and  accessories, 
and  an  item  of  $4997.00  for  stringing  the  wire,  and 
a  further  item  of  $270.00  for  the  storage  batteries 
for  the  alarm  system.  If  my  computation  is  correct 
that  is  a  total  of  $86,212.80.  I  am  not  able  to  tell 
from  your  compilation  here  just  where  the  differ- 
ences in  replacement  values  arise,  but  do  you  agree 
with  Mr.  Tinting 's  figure  of  $40,930.60  for  the  poles 
set-up  ? 

A.  The  only  thing  I  took  from  him  was  the 
length  of  the  wire,  the  quantity  and  the  length  of 
the  line. 

Q.  Other  than  that  you're  in  disagreement  with 
him  all  the  way  through  as  to  the  replacement  in- 
stalled? 
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A.  Oil,  I  wouldn't  disa^TOo  with  liini.  T  sini])ly 
made  an  average  jn-ice  of  $5500.00  a  mile  foi-  the 
transmission  line.  He  valued  each  individual  little 
part  and  got  a  little  slightly  different  value,  that's 
all. 

Q.  Well,  it  makes  a  difference  in  value  as  I 
figure  it  here  of  about  $48,437.00. 

A.     Difference  ? 

Q.     Your  total,  I  believe,  is  shown  as  $134,550.00. 

A.     Of  the  transmission  line? 

Q.     Yes. 

A.  The  transmission  line  is  $88,000.00;  the  sub- 
stations at  Priest  Rapids,  and  also  at  Coyote,  spare 
parts,  add  up  to  [660]  $134,550.00  for  all  of  them, 
including  the  overhead. 

Q.  Well,  I  may  be  entirely  wrong,  Mr.  Stevens, 
but  what  items  are  included  in  your  tabulation  that 
are  not  included  in  Mr.  Tinling's? 

A.  Well,  Mr.  Tinling's  item  8,  on  page  4,  the 
power  line,  16  miles,  is  the  sum  of  those  1,  2,  3,  4,  5,  6 
pieces  there;  probably  that's  the  figure  you  added  up 
and  got  somewheres  around  $86,000.00.  Now,  my 
comparable  figure  would  be  $88,000.00,  and  then  for 
the  substations,  the  Priest  Rapids  substations,  on 
his  page  1,  he's  got  4  items  there,  and  they  are 
separately  included,  for  which  he  has  al)out  $16,- 
000.00;  I  have  $15,325.00,  I  think,  for  that  substa- 
tion, and  then  there  is  a  substation  at  Coyote,  too, 
that  is  included  in  that  item  5  of  mine.  T  don't 
know  what  page  that  is  on  in  his. 

Mr.  Powell :    Pages  7  and  8. 
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A.  Yes.  the  substation  at  the  Coyote  Pumping 
Plant.  He's  got  about,  roughly,  there,  about  $18,- 
000.00,  where  I  have  $11,975.00. 

Q.  Well,  as  a  matter  of  fact,  his  figures  on  the 
Coyote  Pumping  plant  substation  amounts  to  about 
$12,000.00,  doesn't  it?  A.     Roughly,  yes. 

Q.     And  you  have  an  item  of  $11,975.00? 

A.     $11,975.00.  [661] 

Q.  Now,  the  total  of  his  items  for  the  substation 
at  the  plant,  at  the  power  plant,  is  about  $15,325.00, 
isn't  it? 

A.  Around  $16,000.00,  without  adding  it  up  in 
detail. 

Q.  Making  a  total,  then,  of  his  figures  for  the 
power  line  and  substations  of  about  $113,000.00,  a 
little  better? 

A.     Yes,  for  which  my  figure  is  $117,000.00. 

Q.  Now,  could  the  witness  be  furnished  with  a 
copy  of  exhibit  number — I  don't  know  what  the 
number  is. 

Mr.  Powell:    Mr.  Hall's? 

Mr.  Ramsey:    Mr.  Hall's,  yes. 

Clerk :    Number  11. 

Witness:    I  have  a  copy  here. 

Cross  Examination 
(Continued) 

Q.  T  note  that  on  the  excavation  of  the  power 
canal  Mr.  Hall  has  a  total  replacement  cost  of  $141,- 
840.00,  as  against  your  total  of  $259,400.00. 

A.  No,  as  against  my  cost  of  $225,600.00.  You 
see,  he  has  no 
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Q.  Mv.  Hall  hasn't  oliar^ed  off  any  15  per  cent 
item  for  le.t»al,  engineering*,  and  incidental  ex])enses'? 

A.  He's  o-ot  his  le^al  and  engineering  at  the  end. 
It  is  not  included  in  his  talmlation  of  the  power 
canal. 

Q.  Then  his  total  of  $141,840.00  covers  the  same 
items  as  your  subtotal  of  $225,600.00? 

A.     Yes.  [662] 

Q.  I  notice  that  Mr.  Hall  has  fixed  his  })er  cubic 
yard  figure  for  the  excavation  of  65  cents  })er  cubic 
yard  on  the  original  portion  of  the  canal  excavated, 
and  57  cents  per  yard  on  the  subsequent  excavations, 
whereas  you  have  run  the  whole  thing  thi-ough  on 
the  basis  of  $1.00  per  yard?  A.     Yes. 

Q.     That  makes  up  the  difference? 

A.     That  makes  up  the  difference. 

Q,  In  other  words,  you  accepted  Mr.  Hall's  as  to 
the  total  numl)er  of  yards,  and  the  difference  in  the 
two  figures  is  explained  by  the  difference  in  the 
amount  which  each  of  you  have  estimated  that  work 
could  be  done  for?  A.     That's  right. 

Q.  Now,  moving  on  to  the  generating  plant 
sti'ucture.  Am  I  correct  in  assuming  that  you  have 
accepted  Mr.  Hall's  figures  as  to  the  total  number 
of  yards  of  excavation  involved  in  that,  and  the 
type  of  excavation? 

A.     I  have,  yes,  that  is  correct. 

Q.  So  the  difference  between  your  subtotals  as  to 
the  cost  of  the  generating  plant  structure  of  $138,- 
900.00  and  $212,000.00  is  accounted  i'ov  by  the  fact 
that  Mr.  Hall  fixes  a  price  of  $4.00  per  cubic  yard 
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for  the  excavation  of  rock  as  against  your  price  of 
$5.50  per  cubic  yard  for  that  type  of  excavation,  his 
price  of  $30.00,  I  assume  that  is  per  yard,  for  con- 
crete, and  6  cents  per  pound  on  [663]  60,000  pounds 
of  re-enforcing,  as  against  your  figure  of  $50.00  per 
cubic  yard  for  re-enforced  concrete,  is  that  correct? 

A.     Yes;  of  course 

Q.  And  there's  some  further  items  there,  the  tail 
gates  and  the  bar  screens  and  residences  and  things 
of  that  sort. 

A.  That  is  substantially  correct.  I  also  included 
all  of  the  trim  and  doors  and  miscellaneous  parts  of 
the  building,  and  roof,  and  so  on,  that  he  didn't  in- 
clude separaetly;  threw  it  all  into  the  price  of  the 
concrete.  Presumably  his  $30.00  and  the  re-enforc- 
ing also  includes  all  those  items. 

Q.  Yes,  his  item,  $30.00  per  cubic  yard  for  con- 
crete as  against  your  price  of  $50.00  per  cubic  yard 
for  re-enforced  concrete,  involved  other  items. 

A.  You  would  have  to  add  the  re-enforcing  to 
his  figures. 

Q.  His  figure  of  $3600.00  for  re-enforcing  for 
the  concrete  Now,  on  the  Coyote  Pumping  Station 
structure.  Again  there  did  you  adopt  and  accept 
Mr.  Hall's  yardage  of  materials,  both  excavated  and 
used  f  A.     Yes. 

Q.  Then  the  difference  in  your  subtotal  of  $73,- 
020.00  as  compared  to  his  total  of  $36,940.00  would 
be  explained  by  the  fact  that  he  has  fixed  $2.00  per 
yard  as  the  cost  of  excavation  as  against  your  figure 
of  $4.00  per  yard  [664]  for  the  same  type  of  ex- 
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cavation,  that  is,  the  4,000  cubic  yards  shown  in  tlie 

first  line?  A.     That  is  right. 

Q.  And  your  price  of  $50.00  per  yard  for  con- 
crete as  against  his  price  of  $30.00  y)er  cubic  yard 
for  concrete,  plus  a  total  item  of  $800.00  for  re- 
enforcement  ? 

A.     That's  right;  there  is  also  a  difference  of 

Q.  I  believe  also  that  your  total  shows  an  item 
of  $16,100.00  for  the  discharge  iiipe  as  against  his 
item  of — well,  I  can't  read  that  figure  on  this  copy 
at  all. 

A.  No,  the  discharge  pipe  is  in  the  next  item.  I 
think  I  have  it  in  one  item  and  he  has  it  in  the  other. 

Q.  Well,  he  has  a  discharge  })ipe  listed  here,  I 
think,  if  you  will  note  on  the  5th  item  there,  you  will 
find  the  item,  discharge  pii:)e. 

A.     I  see,  yes,  $4900.00. 

Q.     As  against  your  item  of  $16,100.00'? 

A.  Yes,  that  is  right.  Of  course,  his  price,  as  I 
understood  him  on  the  stand,  was  reproducing  in 
kind,  as  it  was  at  that  time,  and  mine  was  new,  less 
de])reciation. 

Q.  Yes,  your  price  is  based  on  reproduction  in 
kind  less  depreciation. 

A.     No,  reproduction  new  less  depreciation. 

Q.  Well,  what  would  be  the  distinction  between 
ref)roduction  in  kind  less  de])reciation  and  repro- 
duction new  less  depreciation?  [()65] 

A.  Well,  if  I  understood  him,  his  reproduction 
in  kind  was  reproducing  it  at  the  condition  in  which 
he  found  it.  That  is  my  understanding.  You  see, 
he  took  no  depreciation  off  his  list. 
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Q.  Yes,  I  distinctly  remember  there  was  no  de- 
preciation taken  off  his  list. 

A.  Maybe  I  misimderstood  him.  To  me,  repro- 
duction in  kind  would  be  to  reproduce  it  as  of  the 
condition  it  was  when  he  made  the  valuation,  made 
the  study.  That  is  my  conception  of  it.  Maybe  I'm 
wrong. 

Q.  Well,  I'm  not  going  to  argue  with  you  about 
that.    You  heard  the  testimony. 

A.  Well,  I  feel  pretty  certain  that  you  couldn't 
put  in  that  72  inch  pipe  line  for  $4200.00  new. 

Q.     About  how  long  was  that  pipe  line  ? 

A.  Oh,  I  judge  it  is  about  200  feet,  maybe,  some- 
thing like  that. 

Q.  And  that  was  a  72  inch  wood  stave  pipe, 
wasn't  it?  A.     Yes. 

Q.  And  your  best  judgment  of  the  cost  of  re- 
placing that  pipe  in  1943  would  be  sixteen  thousand 
and A.     $16,100.00. 

Q.  $16,100.00,  or  $16.10  per  foot— no,  I  believe 
you  said  200  feet,  that  would  be  $8.05  per  running 
foot,  of  72  [666]  inch  wood  stave  pipe  ? 

A.     Yes— that's  about  $80.00  a  foot. 

Q.  Yes,  I  was  just  figuring  that  myself.  That 
would  be  about  $80.00  per  running  foot  for  a  32  inch 
wood  stave  pipe  ? 

A.     No,  72  inch ;  six  feet  in  diameter. 

Q.  Oh,  72  inch  wood  stave  pipe.  Did  you  get 
any  prices  on  that  wood  stave  pipe? 

A.     No,  I  did  not. 
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Q.     You  just  estimated  it? 

A.  I  estimated  it,  yes.  Of  course,  that  includes 
all  the  excavation,  and  all  the  things  that  would  go 
with  it. 

Q.  Well,  nov;,  that  wood  stave  pipe,  Mr.  Stevens, 
was  not  hurled  very  dee]dy  in  the  ground,  was  it? 

A.  Of  course,  it  wasn't  there  when  I  saw  it;  in 
1911  it  was  buried.     The  wind  may  have  blown  it. 

Q.  I  hand  3'ou  a  j)hotograph,  Mr.  Stevens,  and 
ask  you  if  that  represents  about  your  conception  of 
the  amount  of  excavation  that  was  involved  in  lay- 
ing that  wood  stave  pipe? 

A.     Very  likeh%  yes,  if  this  is  it;  presumably  it  is. 

Mr.  Ramsey:  I  might  say  to  the  Court  that  this 
photograph  will  be  offered  in  evidence  later,  after  it 
has  ])een  properly  identified. 

The  Court :  Shouldn't  it  be  identified  now,  so  that 
we'll  know  you're  talking  about  the  same  one?  [667] 

Mr.  Ramsey:  I  don't  know  how^  I  am  going  to 
identify  it  without  calling  a  witness  for  that  pui*- 
pose. 

The  Court:  I  didn't  mean  identified;  I  mean 
marked. 

Mr.  Ramsey:  Oh,  I'm  going  to  offer  it  as  govern- 
ment's "A"  for  identification. 

(WHiereupon,  photograph  of  part  of  72  inch 
pipe  line  at  jnimping  station  was  marked  Plain- 
tiff's Exhibit  "A"  for  identification.) 
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Cross-Examination 
(Continued) 

Q.  Moving  on  to  the  irrigation  system  now,  Mr. 
Stevens,  which  I  believe  is  on  page  2  of  Exhibit  11, 
again  I  believe  you  have  accepted  Mr.  Hall's  esti- 
mate of  the  number  of  cubic  yards  of  material  in- 
volved in  the  excavation  for  the  ditches  and  laterals 
and  canals  there?  A.     Yes. 

Q.  And  the  total  number  of  yards  of  excavation 
required  for  the  works? 

A.     Yes,  I  have  accepted  that. 

Q.  Under  excavation,  common,  266,000  cubic 
yards,  I  note  that  Mr.  Hall  figures  a  price  of  15 
cents  per  cubic  yard,  as  against  your  price  of  35 
cents  per  cubic  yard.  A.     That  is  right. 

Q.  Under  loose  rock  and  gravel,  74,000  yards,  a 
price  of  30  cents  per  cubic  yard,  as  against  your 
price  of  60  cents  per  cubic  yard  ?  [668] 

A.     That  is  correct. 

Q.  And  concrete  transitions,  200  cubic  yards,  at 
$20.00  per  cubic  yard,  I  presume  that  is  ? 

A.    Yes. 

Q.  As  against  your  price  of  $50.00  per  cubic 
yard  for  concrete?  A.     That  is  correct. 

Q.     This  is  not  re-enforced  concrete,  is  it  ? 

A.     Beg  pardon? 

Q.     This  is  not  re-enforced  concrete,  is  it  ? 

A.  Well,  it  isn't  so  marked  by  him,  and  I'm  not 
certain  whether  they  put  re-enforcement  in  those 
head  walls  or  not. 
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Q.  In  any  event,  you  used  the  same  price  per 
cubic  yard  as  you  used  for  the  building  of  the  power 
plant  and  the  pumping  plant?  A.     Yes. 

Q.  You  accepted  Mr.  Hall's  estimate  of  $1500.00 
for  gates  and  checks — spillways,  that  is,  spillway 
gates  and  checks? 

A.  Apparently  I  did,  yes.  Yes,  I  thought  that 
was  a  fair  figure  for  those  items. 

Q.  Now,  under  the  lateral  system  Mr.  Hall  has 
a  lump  sum  figure  of  $9,000.00.  Is  that  the  same 
item  as  your  figure  of  $30,000.00? 

A.     I  think  it  is,  yes.  [669] 

Q.  Then  you  have  added,  of  course,  miscellan- 
eous and  omitted  items?  A.     Yes. 

Q.  Which  doesn't  appear  in  Mr.  Hall's  break- 
down? A.     That's  right. 

Q.  That  item  has  appeared  in  every  subdi^'ision 
of  your  estimate,  I  believe,  appearing  as — no,  I 
think  I'm  wrong  on  that,  Mr.  Stevens. 

A.  It  appears  in  item  8,  the  irrigation  system, 
and  in  item  4,  the  generating  equipment. 

Q.  Yes,  you  have  a  miscellaneous  and  omitted 
item  under  4,  generating  equipment,  of  $3,000.00, 
which  doesn't  a])pear  in  Mr.  Tinling's  estimate. 

A.  That's  right.  Well,  I  think  there  is  a  part 
of  his  items,  miscellaneous,  that  are  there.  He's  got 
some  items  listed. 

Q.  I  think  that  is  correct.  1  tliink  I  noted  there 
was  a  telephone  line  which  he  put  in  at  $170.00,  and 
some  wiring,  ])erhaps,  that  you  have  not  listed 
se])arately?  A.     That  is  right. 
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Q.  Now,  under  your  pumping  equipment  at 
Coyote,  under  7,  you  have  an  item  of  wiring,  omitted 
items,  and  miscellaneous,  of  $6,000.00  ? 

A.     Yes. 

Q.  And  under  8,  tlie  irrigation  system,  you  have 
a  miscellaneous  [670]  and  omitted  item  of  $3,000.00 '^ 

A.     That  is  right. 

Q.  That  you  simply  added  to  cover  the  pos- 
sibility that  3"ou  missed  items  that  should  have  been 
included  ? 

A.  Yes,  and  items  that  are — yes,  miscellaneous 
items  that  are  not  listed,  and  in  making  up  an  inven- 
tory of  that  kind  one  seldom  gets  more  than  there 
is;  there  is  always  something  less;  there's  items  gen- 
erally left  over,  and  it  is  a  common  thing  to  put  in 
some  small  sum  for  miscellaneous  and  omitted  items 
from  the  inventory. 

Q.  You  have  a  total  of  $12,000.00  added  to  your 
estimate  on  that  item,  haven't  you,  altogether,  $3,- 
000.00,  $6,000.00,  and  $3,000.00? 

A.     Correct,  $12,000.00. 

Q.  And  that  is  simply  in  case  you  should  have 
missed  anything  that  should  properly  have  been 
charged  up,  to  make  sure  that  you  have  charged 
plenty,  is  that  the  general  idea  of  the  item  ? 

A.  The  general  idea  of  the  item  is  to  cover  items 
of  a  miscellaneous  nature  that  may  have  been 
omitted,  just  what  it  says. 

Q.  Now,  in  this  item  legal  and  engineering,  I 
find  that  Mr.  Tinling  has  used  an  8  per  cent  addition 
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to  cover  that.    You  Imve  used  a  15  per  cent  addition 

to  cover  that,  is  that  correct?  [671] 

A.     It  covers  more  items  than  lie  has  included. 

Q.  Well,  he  apparently  covers  his  item  in  this 
maimer:  "Engineering,  legal,  and  so  forth"  8  per 
cent,  and  you  set  it  up  as  overhead.  Now,  what  is 
covered  by  the  item  "overhead"  that  isn't  covered 
by  the  item  "Engineering,  legal,  and  so  forth"? 

A.  Well,  I  don't  know  what  he  meant  by  his 
"and  so  forth"  but  my  items  of  overhead  would 
include  engineering,  legal  expenses,  financing  ex- 
pense, travelling  expenses,  automobile  up-keep,  office 
supplies,  stenographic  help,  salaries  of  management 
and  staff,  maybe  a  manager  and  an  assistant,  all  of 
the  items  that  go  into  the  creation  of  a  project  of 
this  kind,  that  are  of  a  completely  general  nature, 
not  applicable  or  applied  to  any  one  unit  thereof. 

Q.  Yes,  you  have  assumed  that  it  would  be  neces- 
sary in  re-building  this  to  finance  it? 

A.     Why,  yes. 

Q.  And  for  that  purpose  it  would  be  necessary 
to  run  up  certain  charges  to  find  the  money  and  se- 
cui'e  it?  A.     Might  very  likely  be. 

Q.  In  fact,  couldn't  we  say  that  your  item 
covered  everything  that  you  could  possibly  think  of 
that  could  be  charged  up  against  this  situation? 

A.  No,  it  couldn't;  I  haven't  charged  u])  any 
going  concern  value;  there  are  many  other  items 
that  enter  into  a  [672]  reproduction  cost  that  I  have 
not  included. 
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Q.  You  think  15  per  cent  is  a  fair  amount  to  be 
added  for  these  various  items  ? 

A.  Yes,  I  do.  In  substantiation  of  it,  mention 
was  made  here  of  the  308  reports  by  the  govern- 
ment. Some  of  those  I  had  something  to  do  with, 
as  I  was  consultant  for  the  Army  while  that  was 
under  way,  and  they  have  charged  ISi/o  per  cent  for 
projects  that  run  up  between  60  and  100  million 
dollars. 

Q.     That  is  irrigation  projects,  isn't  it? 

A.     Powder  and  irrigation,  that  sort  of  thing. 

Q.  That  isn't  a  matter  of  putting  up  some  struc- 
tures or  digging  ditches ;  that  is  all  of  the  incidental 
costs  that  would  be  involved  for  an  irrigation  dis- 
trict, in  putting  in  an  irrigation  system  ? 

A.     You  mean  that  12%  per  cent? 

Q.    Yes. 

A.  No,  that  is  the  item  of  overhead  that  I  have 
covered. 

Q.     For  an  irrigation  district? 

A.  No,  for  the  high  and  low  dam  at  Priest 
Rapids,  Grand  Coulee,  Foster  Creek,  the  Umatilla 
Project,  Bonneville — all  of  those  estimates  that 
were  made  carried  a  12%  per  cent  overhead  item 
to  cover  all  those  items  of  a  general  nature.  On  a 
large  project  of  upwards  of  60  to  100  million  dol- 
lars the  rate  for  overhead  is  somewhat  less  than  it 
[673]  would  be  for  a  small  project  of  this  kind,  and 
if  that  is  my  measure  of  comparison,  15  per  cent  is 
about  in  line  with  that  type  of  estimate,  and  then 
I've  made  a  good  many  overhead  estimates  myself 
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on  the  woi'k  that  we've  done.  It  runs  very  fre- 
quently up  between  15  and  20  per  cent;  some  ])laces 
hic^ber  than  that. 

Q.  You  figure  that  a  charge  of  $31,800.00  is  a 
fair  charge  to  ])e  made  to  cover  these  items  in  the 
building  of  the  generating  plant  out  there,  this  little 
concrete  building  that  we  saw  out  there? 

A.  I  don't  know  where  you  find  that  figure.  How 
imich,  $39,000.00? 

Q.  No,  under  generating  plant,  number  3,  gener- 
ating plant. 

A.     Generating  plant,  under  3,  yes. 

Q.     Overhead,  $31,800.00.  A.     $31,800.00. 

Q.  And  if  you  were  putting  up  a  conci-ete  build- 
ing comparable  to  that  you  would  add  to  the  other 
costs  an  item  of  $31,800.00  to  cover  the  factors  that 
you  have  mentioned? 

A.  Well,  there  is  more  than  just  the  building; 
there  is  the  whole  power  site,  and  the  plan  of  de- 
velopment, the  original  surveys,  and  all  of  the 
design  work,  and  the  actual  construction,  including 
the  ])ower  canal,  the  acquisition  and  installation  of 
the  machinery,  and  all  of  the  elements  that  go  to 
make  a  project  a  going  concern,  [674]  over  and 
above  the  mere  cost  of  the  thing,  is  included  as 
overhead. 

Q.  Now,  you  said  there's  all  those  items  in  there. 
Let's  take  acquisition  and  installation  of  machinery. 
Haven't  you  charged  that  against  the  machinery? 

A.     Yes;  not  the  management  of  it. 
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Q.  Let's  take  all  the  elements  of  equipment  for 
the  project.  Haven't  yon  made  that  same  charge 
against  all  the  items  ?  A.     Yes. 

Q.  Then  the  $31,800.00  applies  only  to  the  gen- 
erating plant,  doesn't  if? 

A.  The  power  canal  and  the  generating  equip- 
ment and  transmision  lines. 

Q.  Just  a  minute.  On  your  poAver  canal  you  have 
an  overhead  of  $33,800  charges  against  that,  that 
is  2.  A.     Yes,  correct. 

Q.  Now,  your  lands  and  rights  of  way  appears 
under  1,  as  a  separate  item  of  $5,000.00,  doesn't  it? 

A.  What  is  your  last  figure?  I  didn't  under- 
stand what  you  referred  to. 

Q.     Items  1,  lands  and  right  of  way,  $5,000.00. 

A.     Correct. 

Q.  Now,  you  have  covered  that  by  that  item. 
Going  down  on  the  power  canal  alone,  you  have 
charged  up  an  overhead  item  of  $33,800.00  on  the 
povN^er  canal.  [675] 

A.  There  is  no  overhead  item  on  the  lands  and 
rights  of  way. 

Q.  No,  but  what  I'm  objecting  to  is  this,  Mr. 
Stevens;  you've  listed  the  rights  of  way,  and  what 
have  you,  that  was  in  your  consideration  in  setting- 
up  this  overhead.  Now,  under  1,  you  have  made  a 
charge  of  $5,000.00  to  cover  rights  of  way  and  lands. 
Are  you  including  that  again  as  one  of  the  factors  in 
all  these  items  where  you  have  run  up  the  overhead  ? 

A.     Certainly  not. 
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Q.  You  have  eharo-ed  ac^ainst  the  power  canal 
alone  an  item  of  $33,800.00.  A.     Correct. 

Q.  And  against  the  plant  itself  out  there,  tliat  is, 
just  the  structure  in  which  the  power  plant  is  lo- 
cated, an  item  of  $31,800.00? 

A.     Correct ;  15  per  cent  on  all  of  them. 

Q.  And  as  against  the  generating  equipment  in 
that  power  liouse,  an  overhead  item  of  $28,350.00  ? 

A.     Correct. 

Q.  And  as  against  the  transmission  lines  and 
substation,  an  overhead  item  of  $17,550.00? 

A.     That's  right. 

Q.  And  as  against  the  Coyote  Pumping  Plant  an 
overhead  item  of  $10,950,001  A.     Yes,  sir. 

Q.  And  as  against  the  pumping  equipment  in 
that  pumping  plant,  an  overhead  item  of  $17,550.00? 

A.    Yes,  sir. 

Q.  And  as  against  the  irrigation  system,  an 
overhead  item  of  $27,560.00?  A.     That's  right. 

Q.  Now,  even  after  you  depreciated  that  over- 
head item,  and  carried  it  into  the  depreciated  value, 
you  have  actually  charged  up  in  this  case  as  an  item 
of  overhead  a  total  of  $133,360.00? 

A.  For  that  you've  added  up  the  sum  of  the  de- 
preciated overheads? 

Q.     That's  right. 

A.  I  haven't  checked  it,  but  I'll  accept  your 
figure. 

Q.  Then  you've  made  a  further  charge  of  in- 
tei-est,  amounting  to  $31,000.00?  A.     Correct. 
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Q.     Interest  during  construction? 

A.     Correct. 

Q.  And  then  you  have  made  a  further  charge  for 
omitted  items  amounting  to  $6,000.00  ■? 

A.     Yes. 

Q.  Or  a  total  charge  against  the  properties  taken 
under  this  proceeding,  in  addition  to  the  cost  of  re- 
placement and  installation,  of  $170,360.00'?  [677] 

A.  No,  sir,  that's  part  of  the  cost  of  replacement, 
included  in  the  cost  of  replacement.  It  is  part  of 
the  cost  of  replacements,  and  on  a  million  dollar 
project  that  is  not  high. 

Q.  Now,  let's  get  into  the  matter  of  this  interest 
during  consti-uction.    What  does  that  represent? 

A.     Beg  pardon? 

Q.  What  does  this  interest  during  construction 
represent  ? 

A.  Just  what  it  means,  you  have  the  project 
financed,  money  available  that  is  not  earning  until 
the  project's  completed  and  in  operation,  and  the 
interest  on  that  has  to  be  paid  from  some  source  or 
other. 

Q.  And  that  you  figured  at  the  rate  of  6  per  cent 
per  annum  ?  A.     3  per  cent  per  annum,  yes. 

Q.  Not  3  per  cent  per  annum;  6  per  cent  per 
annum  ? 

A.  3  per  cent  per  annum  for  tw^o  years ;  one  half 
of  the  rate  of  3  per  cent  per  annum  for  two  years; 
you  usually  figure  on  interest  during  construction 
that  your  money  is  expended  at  a  uniform  rate,  and 
the  general  practice  is  to  take  whatever  interest  rate 
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you  have,  nniltiply  it  by  the  number  of  years,  and 
divide  it  by  two.  This  liappens  to  come  out  as  3  per 
cent  interest  on  the  entire  cost  of  the  project. 

Q.  Now,  you  state  that  in  capitalizing  the  earn- 
ings of  this  plant  you  capitalized  on  the  basis  of  3 
per  cent  earning  capacity  ?  [678] 

A.  The  net  returns,  the  net  income  after  paying 
all  the  annual  expenses,  was  capitalized  at  3  per 
cent,  yes. 

Q.  Now,  Mr.  Stevens,  isn't  that  a  pretty  low 
rate  of  ca]ntalization  ? 

A.  Well,  that's  about  the  rate  for  public  money 
nowadays,  even  higher  than  the  government  is  pay- 
ing in  a  good  many  instances. 

Q.  Government  bonds  carry  about  3.9,  don't 
they? 

A.    Well,  some  of  them  don't  carry  that  nmch. 

Q.     Well,  2.9,1  mean? 

A.  I  haven't  been  getting  anything  over  2%; 
maybe  there  are  some. 

Q.  Don't  you  consider  that  there  would  be  a 
slight  difference  in  the  security  of  a  government 
bond  as  compared  to  the  earning  capacity  of  a  plant 
of  this  character? 

A.  Well,  I  don't  think  the  security  of  the  bond 
enters  into  the  picture  at  all.  If  one  can  get  money 
for  3  per  cent,  and  that's  all  I've  charged  u])  for 
interest  on  this,  3  per  cent,  why,  then  that  is  the 
normal  rate  at  which  the  earnings  should  be  cai)ital- 
ized. 
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Q.  ^[o\Y,  if  3  per  cent  is  available,  and  it  was 
available  in  1943,  I'll  grant  you  that,  is  that  true 
over  a  long  period  of  time  before  and  after? 

A.     No. 

Q.  Now,  yonr  capitalization  must  l^e  over  a  long 
period  of  [679]  time,  must  it  not  ^ 

A.  Well  you  figure  the  value  of  capitalized  earn- 
ings as  of  the  year  in  which  that  w^as  done,  because 
if  the  buyer  would  assume  that  the  interest  rate 
would  be  3  per  cent  over  the  life  of  property,  and 
he  purchased  it  on  that  basis,  after  he  has  purchased 
it  he  finds  it  gone  u])  to  5  or  6,  why,  of  course,  he's 
out  of  luck,  that  is,  he's  lost  some  money.  If  it  goes 
down,  he's  a  winner. 

Q.  Now,  would  the  normal  buyer,  even  in  1943, 
be  willing  to  pay  for  a  hydro-electric  set-up  of  this 
character  a  figure  upon  which  he  could  expect  a  re- 
turn throughout  the  life  of  the  plant  of  only  3  per 
cent,  and  assume  his  risk  of  whether  that  earning 
could  be  kept  up  to  that  point  or  not? 

A.  I  did  not  set  this  up  for  a  privately  owTied 
and  operated  system;  it  w^as  a  publicly  owned  and 
operated  system,  which  was  quite  a  different  thing. 
If  it  was  privately  owned  he  would  have  to  include 
taxes  and  other  items,  but  this  capitalization,  as  I 
say,  I  didn't  give  any,  hardly  any  weight  to  it  in  my 
estimate  of  value,  was  assumed  to  be  on  a  publicly 
owned  property. 

Q.  Now,  Mr.  Stevens,  if  this  publicly  owned 
property  is  to  be  offered  for  sale,  and  sold,  wouldn't 
the  natural  assumption  be  that  the  purchaser  would 
be  a  private  concern?  [680] 
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A.  Not  necessarily  at  all ;  we  have  many  agen- 
cies in  tliis  Nortliwest  ready  to  purchase  property; 
tliere  is  the  P.  U.  D.,  the  R.  E.  A.,  and  the  Bonne- 
ville Administration,  there,  that  might  be  in  tlie 
market  for  it;  there  is  plenty  of  public  concerns  that 
might  be  considered.  If  I  may  revert  again  to  the 
308  reports,  they  set  up  two  bases,  one  for  private 
developments,  and  one  for  ])ublic  developments,  and 
they  have  a  little  different  interest  rate. 

Q.     I  can  imagine. 

A.  My  capitalized  earning  was  based  on  |)ublic 
financing. 

Q.  When  you  answered  counsel's  question  as  to 
what  you  believed  to  be  the  fair  market  value  of  this 
property  as  of  1943,  as  between  an  informed  buyer 
and  an  informed  seller,  did  you  take  that  question  to 
mean  what  in  your  opinion  is  the  value  of  this  prop- 
erty if  some  agency  of  the  government  bought  it  ? 

A.     Not  at  all. 

Q.  Or  did  you  take  it  to  mean  what  is  the  price 
of  this  property  on  the  open  market,  to  a  pros})ec- 
tive  purchaser  who  might  be  anyone  ? 

A.  The  value  I  placed  was  just  what  I  said  it 
was,  fair  inarket  value  for  any  purchaser  at  that 
time. 

Q.  Now,  in  figuring  your  net  return  did  you  de- 
duct taxes?  A.     I  did  not. 

Q.  You  assumed  that  it  would  be  in  the  hands  of 
a  iTumicipal  [HSl]  or  government  agency  where  it 
wouldn't  be  subject  to  taxes? 
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A.  Working  out  this  capitalized  earnings  I  did, 
but  I  say,  I  did  not  use  that  to  any  material  extent, 
or  for  any  weight,  in  my  determination  of  value. 

Mr.  Powell:  May  I  object,  your  Honor,  to  the 
questions  on  this  matter,  because  it  is  not,  as  I 
understand  the  rule,  what  the  condemnor  gains,  but 
what  the  condemnee  loses,  and  this  w^as  a  tax-free 
plant  at  that  time,  and  it  seems  to  me  the  questions 
counsel  is  asking  presumes  something  not  in  the 
record. 

Mr.  Ramse}^:  I  submit  to  the  Court  that  in  the 
matter  of  property  the   seller  cannot   assume 

The  Court:  I  agree  with  you  there,  you  can't  as- 
sume anj''  particular  type  of  buyer.  It  might  be  any 
buyer,  either  public  or  private.  That  is  my  under- 
standing of  the  rule  here.  I  don't  think  a  different 
rule  applies  where  the  owner  is  a  municipal  corpora- 
tion. 

Cross-Examination 
(Continued) 

Q.  So  in  computing  your  net  earnings,  you  did 
not  consider  that  the  plant  when  it  passed  into  pri- 
vate ownership  would  necessarily  pay  substantial 
taxes  out  of  its  earnings'? 

A.  I  did  not  make  any  deduction  for  taxes  in 
that  calcvilation. 

Q.  Now,  as  a  matter  of  fact,  commercial  power 
plant  properties  [682]  are  taxed,  and  taxed  heavily, 
are  they  not?  A.     Yes,  sir. 
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Q.  And  that  veiy  materially  affects  their  net 
earnings,  too,  doesn't  it? 

A.     It  certainly  does. 

Q.  And  if  we  were  going  to  figure  out  the  value 
of  this  property  in  the  hands  of  a  private  purchaser, 
that  tax  item  alone,  if  you  were  going  to  cai)italize 
on  net  earnings,  would  have  a  very,  very  material 
hearing,  wouldn't  it,  on  the  value  of  the  property 
capitalized  on  the  earnings? 

A.  Yes,  it  would,  and  also  very  likely  if  it  was  a 
private  concern  you  could  increase  the  income  by  a 
substantial  rate  for  the  income  over  what  I  used  in 
my  figures,  too,  which  would  off-set  it. 

Q.  Well,  now,  what  figures  did  you  use  in  deter- 
mining it? 

A.  I  used  3  mills  per  kilowatt  hour  for  the  in- 
come. 

Q.     And  what  did  you  base  that  on? 

A.  Well,  that  is  a  very  low  rate,  I  should  think, 
for  firm  j)ower.  A  good  many  sales,  Bonneville  is 
selling  dump  power  at  2%  mills. 

Q.     Yes. 

A.  And  this  isn't  dump  power;  this  is  firm 
l^ower;  quite  different. 

Q.     Yes. 

A.  I  assumed  it  would  be  wholesaled  at  3  mills; 
could  be  [683]  retailed  and  distributed,  ])robably, 
for  7  or  8  mills. 

Q.  Just  a  minute;  we're  not  going  into  the  re- 
tailing and  distribution  business.  We're  dealing 
now  with  a  hydro-electric  plant,  and  as  a  matter  of 


698  United  States  of  America  vs. 

(Testimony  of  J.  C.  Stevens.) 

fact,  right  out  in  the  immediate  vicinity  of  this  plant 

there  is  a  Bonneville  substation,  isn't  there? 

A.     Yes. 

Q.     And  was  in  1943  ?        A.     Yes,  sir. 

Q.  And  in  the  sale  of  your  power  from  this  plant 
you  would  have  to  compete  directly  with  the  sale  of 
Bomieville  power  in  the  same  locality,  w^ouldn't 
you?  A.     Well,  you  might  and  you  might  not. 

Q.     Well,  the  power  is  there,  isn't  it,  available? 

A.  Yes;  not  in  this  quantity;  not  in  those  small 
rates,  not  in  small  quantities.  A  240,000  volt  line 
has  come  in  there,  and  they're  not  retailing  any 
power  from  that  system,  as  I  understand  it. 

Q.  Well,  now,  as  a  matter  of  fact,  and  it  is  )a 
fact,  isn't  it,  the  Bonneville  Power  Administration 
is  retailing  power  to  every  village,  every  town,  that 
there  is  on  their  lines,  and  building  lines  to  take  it 
there,  isn't  that  a  fact? 

A.     No,  they  are  not. 

Q.  Well,  where  is  an  instance  that  they  haven't 
done  so?  [684] 

A.  We've  been  trying  to  get  Bonneville  power 
at  a  gas  ice  plant  I'm  interested  in  on  the  Klickitat 
River  for  four  years,  and  I  haven't  been  able  to  get 
it  yet,  and  that's  a  P.  U.  D.  there,  too. 

Q.     That  isn't  a  private  village,  even,  is  it? 

A.  There  is  a  town  of  Klickitat,  and  surrounding 
communities. 

Q.  Has  the  P.  U.  D.  made  application  for  power 
from  Bonneville? 

A.     Oh,  yes,  several  years  ago. 


Priest  Rapids  Irrigation  District  G99 

(Testimony  of  J.  C.  Stevens.) 

Q.     And  tbey  liaven't  received  it? 

A.     They  haven't  received  it. 

Q.     Why? 

A.  Bonneville  hasn't  delivered  it;  they've  been 
expecting  it  ri<i^ht  along. 

Q.  Your  difficulty  is  not  that  the  Bonneville  re- 
fuses to  deliver,  but  that  the  Bonneville  has  not  been 
able  to  construct  to  the  point  where  they  can  deliver 
it?  A.     Five  years  now. 

Q.  And  there's  been  a  war  during  that  whole 
period,  and  during  that  time  Bonneville  was  shut 
down,  wasn't  it,  from  further  extensions? 

A.     That's  correct. 

Q.  As  a  matter  of  fact,  Bonneville  is  selling 
power  to  the  Klickitat  R.  E.  A.  at  the  present  time, 
isn't  it?  A.     I  don't  know. 

Q.  You  don 't  know.  Now,  Mr.  Stevens,  in  figur- 
ing the  amount  [685]  of  surplus  power,  or  amoimt 
of  power  that  you  might  have  available  for  sale 
from  the  Priest  Rapids  plant,  upon  what  did  you 
base  your  determination  of  the  amount  of  power 
that  would  be  for  sale,  the  figures  for  1942  alone,  or 
the  figures  for  1942  with  prior  years? 

A.  Didn't  use  either  of  them ;  I  used  the  capacity 
of  the  system  when  the  canal  was  repaired  to  put  in 
sufficient  water  to  realize  the  investment  they  al- 
ready have  in  there. 

Q.  Oh,  I  see;  your  estimate,  then,  and  your 
capitalization  was  based  upon  the  assumption  that 
additional  monies  would  be  spent  in  changing  the 
canal  to  suy)ply  all  of  the  water  that  could  be  used 
l)rofitably  by  the  plant? 
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A.  That  is  correct  in  arriving  at  the  capitaliza- 
tion, but  again  I  repeat  that  I  did  not  use  that 
capitalization  in  arriving  at  my  value. 

Q.  On  your  capitalization  scheme  you  assumed 
first  that  you  could  develop,  would  be  in  a  position 
to  add  to  the  purchase  price  enough  more  money  to 
develop  the  full  capacity,  the  generating  capacity, 
of  the  plant;  you  assumed  second  that  the  plant 
would  pay  no  taxes;  you  assumed  third  that  you 
would  be  able  to  market  all  of  that  power;  in  fact, 
you  assumed  everything  that  was  favorable  to  a 
return  on  the  investment,  is  that  correct? 

A.  Well,  that's  a  pretty  broad  statement.  No,  I 
won't  accept  that.  I  assumed  just  what  I  stated 
that  I  assumed,  nothing  [686]  else. 

Q.  And  then  you  capitalized  it  on  the  basis  of  3 
per  cent  ?  A.     That  is  right. 

Q.  Now,  Mr.  Stevens,  in  fixing  your  value  on  this 
property  which  you  stated  in  your  opinion  the  prop- 
erty was  worth,  did  you  fix  that  value  on  that  prop- 
erty as  property  that  was  in  a  position  to  manu- 
facture and  deliver  its  full  capacity  of  hydro-elec- 
tric power,  or  did  you  consider  the  fact  that  the 
prospective  purchaser  would  necessarily  purchase 
that  plant  with  the  trust  imposed  upon  it  to  deliver 
free  of  charge  to  the  Priest  Rapids  Irrigation  Dis- 
trict and  the  area  therein  lying  free  power  for  the 
purpose  of  pumping  water  to 

Mr.  Powell:     Pardon  me 

Q.  Let  me  finish  the  question —  all  of  the  lands 
irrigated  in  that  District  in  1943,  together  with  the 
additional  acreage 
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Mr.  Powell :    Makinc:  a  speech,  not  askinc;  a  ques- 
tion. 

Q.     that  might  l)e  added  thereto  within  the 

reasonably  near  future? 

Mr.  Powell :    I  object  to  a  question  of  that  kind. 
He's  addressing  the  jury,  not  asking  a  question. 

Mr.  Ramsey:  I  don't  know  how  T  could  ask  it 
any  other  way.  [687] 

Mr.  Powell :    I  do. 

The  Court :  Just  a  moment ;  the  question  has  been 
asked.    Do  you  have  an  objection? 

Mr.  Powell :    I  do,  your  Honor. 

The  Court:    What  is  it? 

Mr.  Powell :  We  object  to  the  question  calling 
for  an  answer  or  conclusion  of  the  witness  on  a  mat- 
ter not  testified  to  on  direct  examination ;  further, 
in  that  it  is  a  question  that  calls  for  an  answer  which 
is  not  within  the  province  of  the  jury,  because  it  is 
a  province  which  your  Honor  will  be  required  io 
pass  on  as  a  question  of  law,  not  as  a  question  of 
fact.  We're  valuing  the  property  not  with  any  bur- 
dens upon  it,  because  the  government  has  taken  the 
])roperties  and  must  pay  just  compensation  for 
them,  and  isn't  taking  them  with  any  burdens,  and 
the  properties  have  been  valued  with  no  burdens  on 
them,  and  it  is  my  understanding  that  is  the  purpose 
of  the  condemnation  action,  to  fix  the  value  of  the 
property  taken. 

The  Court :  I  will  sustain  the  objection.  Do  you 
wish  to  be  heard  on  that  ? 

Mr.  Ramsey:  I  wish  to  be  heai'd  rather  exten- 
sively, if  the  Court  please. 
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(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.)  [688] 

The  Court:     I  might  state  first  the  court's  view. 
It  might  shorten  the  argument.     I  doubt  it,  but  it 
might.    It  seems  to  me  that  this  property  should  be 
valued  at  its  fair  cash  market  value.  "^ATiat  I  pro- 
pose to  do  here  is  to  have  a  valuation  placed  upon 
all  of  the  property  of  the  District,  that  is,  the  fair 
cash  market  value,  including  the  irrigation  prop- 
erties and  the  non-irrigation  properties,  that  is  to 
say,  the  power  plant  and  the  power  transmission 
line.     Under   that   theory   of   the   case,   which   the 
court  has  adopted,  there  should  be  a  finding  of  the 
full  cash  market  value  of  the  power  plant.     How- 
ever, as  to  what  compensation  the  District  is  en- 
titled to,  so  far  as  the  powder  plant  is  concerned, 
would  depend  upon  in  what  proportion  it  is  used  for 
the  sale  of  power  and  what  proportion  it  is  used  in 
connection  with  the  irrigation  system,  to  furnish 
power  for  pumping  water,  so  that  I  think  the  idea 
Mr.  Ramsey  has  in  mind  might  be  material  as  tend- 
ing to  show  what  burden  would  be  imposed  upon  the 
plant  in  the  reasonably  near  future,  in  all  prob- 
ability, after  the  taking,  and  to  arrive  at  how  much 
surplus  power  there  would  be,  which  would  go  to 
determine  the  question  of  v/hat  proportion  of  the 
plant  should  be  allocated  to  irrigation  and  what  to 
non-irrigation,   under  the   Schwellenbach   formula, 
but  it  doesn't  seem  to  me  it  should  be  brought  in 
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directly  in  determining-  the  easli  market  value  [680] 

of  the  power  plant. 

Mr.  Ramsey:  1  snbmit  to  the  Conrt  first  that 
counsel  have  heen  permitted  in  the  putting  m  of 
their  proof,  and  in  the  whole  conduct  of  the  case,  to 
go  into  their  own  theory  of  the  case,  that  is,  fix  the 
value  of  all  of  the  facilties  of  the  District,  because 
their  theory  is  they're  entitled  to  be  paid  for  all 
facilties  of  the  District.  I  believe  that  the  same 
rule  should  ajyply  as  to  the  government.  The  gov- 
ernment has  come  in  with  a  theory  which  is  diamet- 
rically opi)osed,  and  I  can't  see  why  counsel  for  the 
defendants  should  be  jjermitted  to  put  into  evidence 
everything  that  has  to  do  with  the  establishment  of 
their  theory,  and  the  government  be  barred  from 
proceeding  on  its  theory. 

In  the  second  place,  I  am  not  asking  for  a  con- 
clusion of  this  witness.  It  is  a  direct  question  that 
calls  for  a  no  or  yes  answer,  that's  all. 

In  the  third  })lace,  it  is  the  government's  theory 
that  the  government  should  be  called  on  to  ])ay  for 
here  only  what  it  takes.  It  took  this  power  plant 
with  a  duty  imposed  upon  it,  the  duty  defined  in  the 
case  of  Black  Rock  Iriigation  District,  the  per- 
petual duty  to  supi)ly  water  to  those  lands  down 
there.  Now,  the  government  took  only  what  a  pri- 
vate purchaser  could  or  would  have  taken  if  they 
had  purchased  it,  and  that  was  defined  [690]  in  just 
that  way  in  the  Black  Rock  case,  that  here  was 
property  susceptible  of  develo])ing  electric  power, 
susceptible  of  developing  perhaps  a  large  amount 
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of  electrical  power  which  could  be  sold,  neverthe- 
less, first  and  foremost,  imposed  upon  that  property 
was  the  trust  obligation  to  the  land.  Now,  the  pur- 
chaser going  in  there  to  take  it,  the  private  pur- 
chaser, could  buy  only  what  the  seller  had  to  sell, 
which  would  be  the  plant  with  the  trust  imposed 
upon  it,  and  that  very  materially  would  affect  the 
fair  cash  market  value  of  that  property,  so  ma- 
terially affect  it  that  twice,  when  the  operating 
company  went  bankrupt  and  that  property  was  for 
sale  in  the  bankruptcy  proceedings,  not  a  bidder 
could  be  found  to  take  it  at  any  price. 

The  Court:  I  think  that  would  be  true,  Mr. 
Ramsey,  if  you  condemned  the  power  plant  alone, 
and  then  you  had  an  obligation,  if  that  were  physi- 
cally or  legally  possible,  if  you  could  separate  this 
out  and  condemn  the  power  plant,  and  it  would  have 
the  duty  of  serving  this  land,  but  your  own  theory 
is  you  took  the  land  and  the  water  rights  and  you 
have  no  obligation,  because  you  have  no  irrigated 
lands. 

Mr.  Ramsey:  Just  a  moment.  If  the  govern- 
ment bought  one  piece  of  land  it  doesn't  relieve  the 
District  nor  the  power  plant  from  supplying  water. 

The  Court :     But  you  took  all  of  it. 

Mr.  Ramsey:  All  right,  but  if  we  had  never 
taken  the  facilities  of  the  District  the  obligation 
would  still  be  there  to  deliver  the  water  on  that  land. 
We  don't  relieve  it  because  the  title  passes  to  the 
government.  The  relief  comes  when  the  government 
takes  over  the  facilities,  and  then  it  can  operate 
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tliose  facilities  for  its  own  benefit  oi*  not,  but  T  don't 
conceive  that  by  the  mere  taking'  of  title  of  land  in 
the  District,  that  the  District  is  relieved  of  the  duty 
or  obligation  of  continuing  to  furnish  water  for  irii- 
gation  on  those  lands. 

The  Court:  I  luiderstand  the  government's 
theory,  Mr.  Ramsey.  It's  been  argued,  I  think,  on 
at  least  half  a  dozen  occasions,  one  all  day  long  in 
Spokane.  I've  heard  your  theory  and  I  haven't 
adopted  it  in  this  case.  I  haven't  adopted  the 
defendant's  theory.  I  will  be  obliged  to  instruct  the 
jury  that  the  defendant  is  not  entitled  to  any  com- 
pensation whatsoever  for  their  irrigation  works,  or 
for  any  of  this  property  that  was  devoted  to  irriga- 
tion at  the  time  of  the  taking.  I  am  permitting  them 
to  show  the  value  of  the  works  only  because  that  is 
to  be  submitted  to  the  jury  in  the  form  of  an  inter- 
rogatory for  other  purposes  than  the  purpose  of 
their  verdict.  I  will  try  to  make  that  very  clear  to 
the  jury.  [692] 

I  am  not  adopting  the  theory  of  the  government, 
nor  the  theory  of  the  defendant.  I  can't  very  well 
carry  three  theories;  it's  hard  enough  to  carry  one, 
which  is  the  theory  Judge  Schwellenbach  had,  and 
which  I  have  adopted. 

Mr.  Powell:  For  the  pu7*j)ose  of  the  record,  may 
it  be  understood,  if  your  Honor  please,  that  even 
though  we  have  introduced  evidence  dividing  the 
values,  that  we  do  not  thereby  accept  or  concede  the 
correctness  of  the  court's  ruling  in  adopting  tlie 
Schwellenbach  formula. 
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The  Court:     Oh,  yes,  I  understand  that. 

Mr.  Powell :  We  have  tried  to  simplify  it  in  that 
way  rather  than  complicate  it. 

The  Court:  Oh,  that  is  understood,  of  course, 
that  neither  side  accepts  the  theory  the  court  has 
adopted  here.  The  objection  will  be  sustained,  and 
the  government  will  be  allowed  an  exception. 

(Short  recess) 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

(Whereupon,  the  following  proceeding  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 

Cross- Examination 
(Continued) 
By  Mr.  Ramsey : 

Q.  Now,  Mr.  Stevens,  what  did  you  say  you  fig- 
ured your  sale  [693]  of  power,  at  what  rate  did  you 
figure  your  sale  of  power  in  computing  your  possi- 
ble profits  from  the  sale  of  the  power  at  the  plant 
there?  A.     I  used  3  mills. 

Q.     3  mills  per A.     Kilowatt  hour. 

Q.  Kilowatt  hour.  Did  you  know  that  the  Priest 
Rapids  Irrigation  District  had  a  ten  year  contract 
with  the  P.  P.  &  L.  Comj^any  for  the  sale  of  their 
excess  power  at  the  time  the  government  took  it 
over? 

Mr.  Powell :  I  object  as  immaterial,  because  the 
government  is  condenm.ing  the  property  and  taking 
the  fee  simple  title  free  of  all  benefits. 
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Mr,  Ramsey:     This  is  merely  prelimiiiaiy. 

The  Court:  I'll  overrule  the  objection,  and  see 
where  it  leads. 

Cross-Examination 
(Continued) 

Q.     Did  you  know  that?  A.     Yes. 

Q.  Did  you  know  that  they  were  actually  selling' 
that  power  at  1%  mills  i)er  kilowatt  hour? 

Mr.  Powell :     I  renew  my  objection. 

The  Court:     Overruled. 

A.  It  is  dump  power,  taken  when,  as,  and  if  it 
is  available.   I'm  figuring  on  firm  power.  [()94] 

Q.  You're  assuming,  in  other  words,  that  you 
could  deliver  a  certain  amoimt  of  powei*  under  con- 
tract and  at  all  times  ? 

A.  Yes,  with  the  proposed  im])rovement  that  is 
contemplated  in  the  power  company. 

Q.    After  you  rebuild  your  facilities? 

A.  No,  we  don't  ]'el)uild  the  facilities;  we  spend 
a  small  sum  of  money  in  realizing  the  investment. 

Mr.  Ramsey:  Now,  I  submit  to  the  Court  that 
this  is  no  proper  method  of  ai3proach  in  determin- 
ing the  value  of  property,  to  assume  that  in  the 
future,  and  after  the  acquisition  of  the  jn-operty, 
more  money  will  be  spent  in  developing:  additional 
power  for  sur]:)lus,  and  additional  conditions. 

The  Court :  What  is  it  you  wish  the  court  to  do, 
then,  Mr.  Ramsey? 

Mr.  Ramsey:  I  am  asking  the  Court  to  instruct 
the  jury  to  disregard  all  of  the  testimony  of  tliis 
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witness  that  has  to  do  with  the  delivery  of  fiini 
power  or  the  delivery  of  more  power  than  was  being 
generated  there  at  the  plant  at  the  time  of  the 
taking,  predicated  upon  proposed  future  additions 
and  improvements  on  the  plant. 

The  Court :  Well,  I  think  it  will  go  to  the  weight 
of  his  testimony,  rather  than  to  its  admissibility,  in 
the  cross  examination.  I'll  deny  the  motion  to 
strike. 

Mr.  Ramsey:     Exception.  [695] 

Cross-Examination 
(Continued) 

Q.  So  your  estimated  income  from  the  sale  of 
power  was  predicated  upon  the  basis  of  the  sale  of 
that  power  at  3  mills  per  kilowatt  hour  ? 

A.    Yes. 

Q.  Rather  than  the  1%  mills  per  kilowatt  hour 
that  the  Priest  Rapids  Irrigation  District  had  been 
receiving  and  would  have  received  under  their  ten 
year  contract. 

A.  Yes,  instead  of  any  other  price  besides  the  3 
mills  for  firm  power. 

Q.  Now,  Mr.  Stevens,  I  want  to  go  back  for  just 
a  moment  to  the  pumping  plant.  I  believe  you  stated 
that  you  found  down  at  the  pumping  plant  two 
motors,  two  pumps,  operating  in  series,  that  is, 
hooked  together  for  the  purpose  of  pumping  ? 

A.     Two  pumps,  yes. 

Q.     Is  that  an  efiicient  way  to  pump  ? 
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A.  Well,  it  was  the  most  efficient  thing  that 
could  he  done  after  they  found  out  that  the  ])um])s 
separately  wouldn't  raise  the  water. 

Q.    Yes,  but  was  it  an  efficient  way  to  pump*? 

A.  Oh,  yes,  that 's  an  efficient  way  to  pump ;  it  is 
done  many  times ;  lots  of  times  they  pump  by  pumps 
in  tandem. 

Q.  Wouldn't  the  cost  of  that  pumping  have  been 
lowered  about  50  per  cent  if  a  pump  that  was  cap- 
able of  pumping  to  the  [696]  possible  65  foot  head 
had  been  installed  there  ? 

A.  Well,  the  kilowatt  hours  consumed  by  those 
two  motors  was  of  course  more  than  would  have 
been  consumed  in  a  modern  pump  designed  for  that 
head. 

Q.  In  other  words,  if  you  were  operating  that 
pump  plant,  or  if  you  were  looking  it  over  for  a 
prospective  client,  would  you  have  advised  him  to 
continue  his  operation  with  these  two  pumps  in  tan- 
dem, or  would  you  have  advised  him  to  replace  that 
with  a  modern  pump  designed  for  the  lift  ? 

A.  As  long  as  the  power  was  available  there  at 
that  cost  I  certainly  would  advise  him  to  continue 
operation  of  those  two  pumps  in  series. 

Q.  You  mean  as  long  as  power  was  available  at 
no  cost  %  A.    Yes. 

Q.  You  would  advise  him  to  ojjerate  the  two  in 
series  ? 

A.  Well,  at  whatever  cost  it  was  there  at  that 
time. 
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Q.  Well,  wonldn't  the  cost  of  operation  be  very 
materially  increased  in  that  manner  over  the  cost  of 
operating  a  pump  designed  to  lift  that  water,  if 
necessary,  the  full  65  feet? 

A.  You  see,  they  had  those  two  pumps  in — the 
efficiency  of  that  combination  was  around,  a  little 
over  50  per  cent,  as  Mr.  Hall  testified  to,  51  per  cent, 
I  believe  he  said;  that  included  the  efficiency  of  the 
motor  and  the  pump  and  the  pipe  lines  and  every- 
thing, and  the  new  unit  that  [697]  was  in  had,  hy 
reason  of  its  variable  speed,  a  much  higher  effi- 
ciency so  that  the  plant  efficiency  altogether,  tlie 
three  pumps  in  operation,  probably,  my  estimate 
was  they  had  an  efSciency  of  around  60  per  cent 
efficiency,  which  isn't  so  bad  for  a  pumping  system. 

Q.  Well,  I'm  getting  at  the  cost  there.  Of  course 
they  can  hook  any  number  of  pumps  in  tandem 
there  in  order  to  get  the  water  up  there,  but  would 
it  be  advisable  in  view  of  the  probable  cost,  if  you 
were  paying  for  the  electricity? 

A.  It  might;  it  is  purely  a  matter  of  dollar 
economy;  shall  we  continue  to  operate  at  this  cost, 
or  v/ill  we  save  enough  by  replacing  those  with  new 
pumps  to  warrant  the  replacement. 

Q.  To  a  very  large  degree,  wouldn't  you  say 
those  pumps  should  be  depreciated  for  obsolescence  I 

A.  Well,  I  did  depreciate  them  to  a  40  per  cent 
condition. 

Q.     To  what?  A.     40  per  cent. 

Q.  Well,  actually  those  pumps  had  been  in 
operation  there  for  some  39  years? 

A.     Yes,  a  long  time. 
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Q.  And  there  would  bo  ii  very  severe  deprecia- 
tion on  a  pump  in  operation  that  h)ni>-,  anyway, 
whether  they  were  obsolete  or  not '? 

A.  Not  necessarily,  as  the  ordinary  maintenance 
would  take  [698]  care  of  the  wear  and  teai*  whicli 
could  be  done. 

Q.  That  is  not  what  we're  dealing  with.  We  are 
dealing  with  the  value  of  the  pump  for  sale  pur- 
poses. If  those  pumps  that  had  been  in  oj^eration 
there  for  39  years  was  to  be  offered  for  sale, 
w^ouldn't  there  be  a  veiy  sharp  depreciation  in  their 
value  due  to  depreciation  through  use? 

A.  Well,  I  depreciated  them  60  per  cent,  which 
I  think  is  a  fairly  sharp  depreciation. 

Q.  It  is  a  sharp  depreciation,  but  I'm  trying  to 
separate  obsolescence,  now,  from  depreciation. 

A.  Well,  I  don't  think  there  is  any  depreciation, 
as  such,  except  obsolescence,  over  and  above  what 
could  be  repaired  by  manitenance. 

Q.  Do  you  think  that  those  pumps  after  being 
used  for  39  years  there  was  worth  dollar  for  dollar 
as  much  as  a  new  pump  would  be? 

A.     Oh,  no;  I  didn't  say  that. 

Q.  I  know  you  didn't;  you  changed  it  to  obsoles- 
cence and  depreciation  both. 

A.  Well,  I  don't  draw  very  much  distinction  be- 
tween depreciation  and  obsolescence.  It  is  all  there 
together,  over  and  above  what  can  be  taken  cai-e  of 
by  maintenance. 

Q.  Well,  there  could  be  100  per  cent  obsolescence 
without  any  depreciation  at  all,  couldn't  there? 

A.     Yes,  it  could. 
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Q.  And  there  could  be  100  per  cent  depreciation 
without  any  obsolescence? 

A.  Not  for  those  pumps,  it  couldn't,  nor  for  the 
motors.  You  might  have  a  wreck,  and  wreck  them, 
of  course. 

Q.  Yes,  I  was  just  going  to  ask  you,  what  would 
you  say  was  the  degrees  of  depreciation  on  the  gene- 
rator replaced  in  1937  up  at  the  plant  ? 

A.  That  was  a  breakdown.  The  whole  thing 
failed,  the  unit  run  away,  and  the  generator  was  all 
broken  up  inside  of  the  case ;  wrecked. 

Q.  Yes.  Now,  then,  by  depreciation,  for  sale 
purposes,  do  we  mean  the  difference  in  the  price 
that  the  unit  would  bring  in  its  used  condition  as 
ai^plied  to  the  price  that  a  brand  new  unit  would 
bring  ? 

A.  Well,  depreciation  of  a  unit  is  a  matter  of 
physical  fact.  I  don't  think  it  has  any  special  signi- 
ficance, or  anything  to  do  with  the  price,  particu- 
larly, that  one  might  pay.  It  might  or  might  not,  if 
I  understand  your  question  correctly. 

Q.  Well,  let's  go  into  a  distinctly  new  field.  Let's 
take  a  building.  Let's  take  a  house  here  in  town  40 
years  of  age.  It  still  offers  adequate  housing, 
doesn't  it?  A.     It  may. 

Q.     If  properly  kept  up  ?  [700] 

A.     My  house  is  about  40  years  old. 

Q.     And  it  still  adequately  houses  you? 

A.     Yes. 

Q.  Nevertheless,  it  has  a  very  severe  sales  depre- 
ciation over  a  brand  new  house,  identical  with  it  in 
design,  doesn't  it? 
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A.  Not  today.  I  could  sell  that  house  for  three 
times  what  it  cost. 

Q.  Yes,  but  if  it  were  brand  new  what  could  you 
sell  it  for? 

A.  Well,  I  don't  know,  but  houses  are  clear 
out  of  sight  now. 

Q.  Yes,  that  is  right;  however,  that's  getting 
away  from  the  question  that  we're  attem23ting  to 
determine.  In  that  case  we  recognize  the  fact  that 
the  use  and  the  age  of  the  house  does  depreciate  the 
sales  value,  don't  we? 

A.     Oh,  it  generally  does,  yes. 

Q.  Yes,  and  that  is  equally  true  with  a  piece  of 
machinery  ? 

A.  Not  necessarily,  if  you  keep  it  up  with  main- 
tenance and  service. 

Q.  Let's  take  a  machine  kept  up  in  perfect  con- 
dition, and  take  a  brand  new  machine,  and  put  them 
on  the  iloor ;  would  you  expect  to  get  the  same  price  I 

A.     Of  course  not,  but  it  is  not  a  going  concern. 

Q.  I'm  trying  to  get  out  of  the  plant;  out  of 
use  value;  [701]  I'm  trying  to  settle  down  to  the 
item  of  sales  value. 

Mr.  Powell:  I  object  to  counsel's  question  in 
which  he  tries  to  take  the  machinery  out  of  the 
plant  and  set  up  second  hand  values.  He's  talking 
of  salvage  values.  He  took  the  whole  plant,  and 
now  he  wants  to  pick  it  to  pieces. 

The  Court:  Let's  go  ahead  with  the  cross-exami- 
nation. 
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Cross-Examination 

(Continued) 

Q.  There's  a  difrerence  in  the  sales  value,  isn't 
there  ? 

A.  There's  a  difference  in  sales  value  if  you  take 
it  out  and  put  it  on  an  auction  platform,  than  leave 
it  in  the  plant  where  it  is  in  use. 

Q.  Oh,  yes,  we're  back  to  use  value,  but  when  we 
go  into  a  plant  and  start  putting  a  price  on  the 
building  itself,  or  each  item  of  machinery  in  the 
plant,  our  depreciation  that  we  show  in  the  value  of 
the  plant  and  machinery  itself  isn't  entirely  de- 
pendent upon  absolescence,  is  it? 

A.  Obsolescence  is  just  one  of  the  elements  of 
depreciation.  Depreciation  is  the  over-all  term,  and 
obsolescence  is  one  of  the  elements  that  go  to  make 
up  depreciation. 

Q.     All  right,  the  over-all  term  covering  what  ? 

A.  I'll  read  you  a  definition  of  depreciation,  a 
very  short  one,  and  a  good  one:  ^'Broadly  speaking, 
depreciation  is  the  loss  not  restored  by  current 
maintenance,  which  is  [702]  due  to  all  factors  caus- 
ing the  ultimate  retirement  of  the  property.  These 
factors  embrace  wear  and  tear,  decay  and  obsoles- 
cence. ' ' 

Q.  The  thing  I  am  trying  to  get  at  here,  Mr. 
Stevens,  is  the  wear  and  tear  and  decay.  We  have 
that  factor,  don't  we? 

A.     "Not  restored  by  current  maintenance." 
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Q.  Yes,  and  there  is  wear  and  team  on  macliiiieiy 
that  can't  be  restored  by  current  maintenance,  isn't 
there  ? 

A.     Sometimes  there  is,  yes. 

Q.     All  times  there  is,  isn't  there? 

A.  No,  not  all  times.  I  think  ordinary  mainten- 
ance would  keep  those  pumps,  in  the  absence  of  a 
wreck  of  some  kind,  keep  them  going  100  years,  if 
you  wanted  to  use  them  for  that  purpose. 

Q.  All  right,  if  you  only  used  them  for  39  years, 
their  life  expectancy  is  the  difference  between  39 
and  100,  which  is  61  years,  isn't  if? 

A.  I  did  not  allow  my  depreciation  on  the  basis 
of  expected  life. 

Q.  Well,  a  prospective  purchaser  would  be  some- 
what concerned  with  the  prospective  life  of  what 
he's  purchasing,  wouldn't  he? 

A.  Not  of  each  individual  unit.  If  he's  buying 
the  plant,  he  would  do  just  what  I  have  set  up  here, 
condition  of  [703]  the  plant  as  a  whole,  40  per  cent. 

Q.  Would  a  prospective  purchaser  be  willing  to 
pay  as  much  for  the  plant,  after  it  is  kept  up,  40 
years  old,  as  he  would  be  willing  to  pay  for  a  Ijrand 
new  plant  with  all  the  machinery,  generating  facili- 
ties, and  everything  else  in  a  brand  new  condition  ? 

A.  I  haven't  said  so;  I've  shown  a  depreciation 
on  all  that  equipment,  60  per  cent  on  the  generating 
plant  and  equipment,  and  40  per  cent  on  the  }>iimp- 
ing  station. 

Mr.  Powell :     'ilie  other  way  around. 

A.  60  per  cent  on  the  generating  equipment,  40 
per  cent  on  the  pumping  plant. 
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Mr.  Powell :     Depreciation  or  condition  ? 
A.     Condition  per  cent. 
Mr.  Ramsey :     I  think  that's  all. 

Redirect  Examination 
By  Mr.  Powell : 

Q.  Would  you  mind  looking  at  your  exhibit,  Mr. 
Stevens,  on  those  two  pumps  Mr.  Ramsey's  been 
asking  about,  you  have  them  in  at  30  per  cent  condi- 
tion, don't  you?  That  is  on  page  2,  the  third  item 
in  subdivision  7. 

A.  Yes,  I  see  I've  placed  only  a  30  per  cent  con- 
dition there,  so  there  is  a  70  per  cent  depreciation  on 
those  pumps.  I  depreciated  them  more  than  I  did 
the  rest  of  the  equipment  at  the  pumping  station. 

Q.  As  far  as  you  per  cent  condition  or  your  per- 
centage of  [704]  depreciation  is  concerned,  would 
there  be  any  difference  or  would  it  be  affected  by  the 
time  or  date  of  taking? 

A.     Do  you  mean  as  between  May  and  October? 

Q.  No,  as  between  1943,  April  or  October,  1943, 
and  some  other  year.  What  was  the  supply  or  de- 
mand for  pumps  and  motors  generally,  or  electrical 
equipment?  A.     In   1943? 

Q.    Yes.  A.     Very  heavy. 

Q.     Could  it  be  supplied? 

A.     It  could  not  be  supplied. 

Q.     How  did  people  get  articles  of  that  kind? 

A.  Well,  they  salvaged  equipment,  repaired  it, 
put  it  in  shape ;  a  lot  of  second  hand  equipment  was 
sold.   The  second  hand  dealers  handling  equipment 


Priest  Rapids  Irrigation  District  111 

(Testimony  of  J.  C.  Stevens.) 

of  that  kind  were  able  to  clean  up  on  much  of  their 
equipment  chat  had  been  held  in  storage  for  a  long 
time  without  buyers. 

Q.  Was  it  possible  to  get  a  lot  of  new  equip- 
ment? A.     No,  it  wasn't. 

Q.     Why? 

A.  Well,  the  manufacturers  were  loaded  up  with 
war  work  and  other  things  to  such  an  extent  they 
couldn't  supply  them. 

Q.     And  was  it  necessary  to  have  a  priority  ? 

A.  It  was  absolutely  necessary  to  get  a  priority, 
and  you  couldn't  always  get  it,  either.  [705] 

Q.  If  new  pumps  had  been  installed  in  the  pump 
house  the  pumping  station  would  have  been  more 
efficient,  wouldn't  it? 

A.    Much  more  efficient,  yes. 

Q.  And  the  efficiency  would  have  increased  the 
commercial  power  for  sale,  too,  wouldn't  it? 

A.     It  would. 

Q.  And  is  that  what  you  referred  to  as  "dollar 
economy?"  A.     Yes. 

Q.  Where  they  would  spend  the  money  for  new 
pumps,  and  save  power  to  sell? 

A.     That's  right. 

Q.  Now,  the  example  that  Mr.  Ramsey  used,  of 
the  house  having  a  certain  depreciation,  aren't  resi- 
dences generally  in  the  last  few  years  an  index  of 
what  happens  when  supply  and  demand  regulates 
prices  ? 

A.     Well,  as  far  as  rental  property,  no. 

Q.     Pardon? 
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A.  As  far  as  rental  property,  no,  because  rents 
have  been  frozen. 

Q.     What  about  the  sales? 

A.  The  sale  of  new  houses,  of  course  they  were 
free  for  sale,  not  controlled  by  the  government  in 
their  control  of  housing  facilities.  Prices  on  those 
were  much  higher  during  that  time  than  they  had 
been  prior.  [706] 

Q.  And  would  the  same  thing  apply  to  this  projj- 
erty,  as  a  general  thing? 

A.     I  think  so,  yes. 

Q.  That  is,  how  was  the  date  of  taking  affected 
in  both  projects  involved  here  by  the  general  over- 
all financial  condition  of  the  Northwest  at  that 
time? 

A.  Well,  that  is  one  reason  for  these  prices  that 
I've  set  up  here.  They  were  higher  than  have  been 
testified  to  otherwise,  because  those  prices  were  in 
effect  in  1943,  whatever  the  cause  may  have  been,   j 

Q.     In  other  words,  was  1943  a  high  or  low  year  ? 

A.  Well,  it  was  on  the  way  to  the  summit.  The 
peak  hadn't  been  reached  yet,  but  it  was  above  the 
pre-war  prices. 

Q.  Now,  you  talked  about  having  used  the  unit 
price  of  3  mills  in  capitalizing  value,  I  mean  in 
determining  the  amount  to  capitalize.  Did  you  tell 
us  the  dump  power  rate  for  Bonneville  ? 

A.  Well,  I  said  that  Bonneville  has  been  selling 
dump  power  at  21/2  mills  in  a  good  many  places,  I 
think. 
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Q.  And  do  you  know  wliat  that  rate  calls  for? 
That  is,  under  what  circumstances  does  the  pur- 
chaser get  the  power  at  2V2  mills  ? 

A.  You  mean  dump  power?  It  is  power  that  is 
available  when,  as  and  if  it  is  available.  It  is  not 
guaranteed  to  be  delivered.  It  can  be  shut  off  at  any 
time.  When  it  is  [707]  availal)le  they  take  it  at  that 
price. 

Q.  And  why  do  you  say  this  is  better  than  dump 
power  ? 

A.  Well,  it  is  firm  power;  it  is  availahh'  at  all 
times,  could  be  made  so  available  at  all  times.  I 
don't  mean  every  hour  of  the  year,  because  there  is 
a  certain  amount  of  time  that  has  to  be  given  for 
this  maintenance  that  I  speak  of,  repairs,  and  so  on. 
In  my  calculation  I  used  90  per  cent  of  the  time  dur- 
ing which  that  power  could  otherwise  be  delivered. 

Q.  In  other  words,  even  the  best  power  organi- 
zations have  interruptions  of  service  occasionally? 

A.  Yes,  but  of  course  they  overcome  that  by 
interconnecting  large  quantities,  large  units,  or 
many  units,  with  exchange  agreements,  by  which 
they  may  either  take  or  deliver  power  to  the  system. 
Then  any  plant  can  shut  down  for  repairs,  and  they 
receive  their  power  from  the  general  system  without 
interrupting   their   service. 

Q.  And  it  is  metered  from  one  company  I0  an- 
other, is  that  right  ?  A.     Yes. 

Q.     Similar  to  the  way  this  power  is  metei'ed  ? 

A.     Metered  either  way — similar  to  what? 

Q.  Similar  to  the  way  the  power  is  metered  in 
this  ease. 
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A.  Yes,  I  think  so.  The  power  is  metered  both 
ways,  for  power  delivered  to  the  Yakima  transmis- 
sion line  of  the  [708]  Pacific  Powder  and  Light  Com- 
pany, or  power  may  be  taken  from  that  line,  as  I 
understand  the  contract. 

Q.  You  have  referred  to  the  sale  price  of  a  mill 
and  three-quarters  for  the  power  at  the  Priest  Rap- 
ids plant ;  were  there  other  benefits  too  1 

A.  Well,  the  other  benefits  were  that  they  could 
receive  power  when  they  needed  it,  in  emergency,  on 
that  same  contract  and  at  the  same  price,  if  I  recall 
correctly. 

Q.     And  that  was  a  benefit,  was  it  ? 

A.     Oh,  yes,  certainly  it  was. 

Q.  Wliat  was  the  condition  of  the  power  market 
in  1943? 

A.  Well,  it  was  growing  very  rapidly,  a  big  de- 
mand for  power  all  over  the  Northwest. 

Q.  Is  is  possible,  or  do  you  know,  Mr.  Stevens, 
if  some  power  is  sold  and  transmitted  on  a  rental 
basis,  over  other  company  lines  ? 

A.     Oh,  yes,  it  is  done  frequently. 

Q.     Is  that  done  ?  A.     Yes. 

Q.     On  what  sort  of  a  basis? 

A.  Well,  I  wouldn't  be  able  to  say,  I  don't  recall, 
but  it  is  on  a  kilowatt  hour  basis,  or  perhaps  on  a 
yearly  rental  basis.  It  all  depends  on  the  contract. 
Many  different  types  and  kinds  of  contracts  are 
written,  and  I  don't  know  just  how  that  might  be 
written  up,  but  it  [709]  is  done ;  it  is  a  simple  thing 
to  do. 
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Q.  Now,  you  have  mentioned  in  your  ci-oss  ex- 
amination that  tlie  item  of  tlie  discharge  pi])e  that 
you  have  put  in  at  $16,000.00,  you  have  depreciated 
to  approximately  $4900.00.  Now,  could  you  explain 
the  operations  necessary,  Mr.  Stevens,  to  arrive  at 
a  completed  new  discharge  pipe  that  would  have 
been  installed  there,  that  you  have  fixed  a  value  on 
of  $16,000.00. 

A.  Well,  that  was  a  wood  stave  pipe,  six  feet  in 
diameter.  It  consisted  of  the  very  best  quality  of 
numlier  1  clear  vertical  grain  staves,  cut  from,  prob- 
ably milled  from  3  by  6  timbers.  They  had  the 
equivalent  of  tongue  and  groove.  They  had  to  be 
held  together  by  steel  bands,  and  the  bands  that 
went  around  them  were  very  likely  in  two  parts, 
requii'ing  double  shoes;  the  i)]ant  includes  the  exca- 
vation, back  fill,  the  erection  of  the  pipe;  it  had  to 
be  erected  on  the  job.  The  source  of  this  lumber  is 
quite  a  ways  away  from  this  ])lant,  and  freight  rates 
would  be  high,  and  I  think  in  my  statement  on  cross 
examination  I  under-estimated  the  length  of  that 
line.  It  is  nearer  275  feet  than  200,  so  that  would  be 
an  average  price  of  about  $58.00  instead  of  $80.00, 
as  I  said  before,  per  lineal  foot. 

Q.  Now,  in  your  item  concerning  these  concrete 
transitions,  I  believe  counsel  I'aised  the  question 
that  you  had  used  [710]  the  same  unit  price  that 
you  did  for  installing,  or  for  the  concrete  for  the 
pump  house  and  ])ower  plant,  which  was  re-enforced 
concrete,  and  in  which  you  included  the  cost  of  the 
re-enforcing  material  and  the  windows  and  dooi*s 
and  things  like  that. 
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A.  Well,  this  price,  this  transition,  would  inchicle 
the  trimming-  of  the  slope  down  to  a  nicety  to  place 
the  concrete  on,  and  I  assume  that  forms  were  used 
in  the  canal,  the  concrete  was  quite  a  ways  from  the 
source  of  its  supply,  equipment  had  to  be  brought  in 
to  place  it,  and  it  is  a  relatively  small  quantity,  so 
that  the  price  for  a  small  quantity,  from  the  rather 
isolated  distances  for  cement  and  gravel,  would  be 
what  otherwise  would  be  required  for  a  very  large 
quantity,  so  I  feel  that  the  price  of  $50.00  per  cubic 
yard,  placed  in  relatively  thin  slabs  along  the  canal, 
that  included  all  these  other  elements,  is  a  fair 
price,  not  exhorbitant  at  all. 

Q.  Do  you  have  a  copy  of  the  Exhibit  15,  Mr. 
Stevens  ?  A.     Yes. 

Q.  Counsel  has  referred  to  your  reproduction 
cost  in  the  first  column,  in  his  cross  examination ;  he 
did  not  make  reference  particularly  to  your  depre- 
ciation column.  I  will  ask  you  again,  then,  if  the 
depreciation  column,  which  is  entitled  "R".  Cost 
Less  Depreciation" 

A.     That  is  reproduction  cost  less  depreciation. 

Q.     reproduction  cost  less  depreciation,  have 

you  actually  computed  the  percentage  to  arrive  at 
the  colmnn  3? 

A.  Yes,  the  quantities  in  the  last  column,  and  the 
reproduction  cost  less  depreciation,  are  obtained  by 
multiplying  those  in  the  column  headed  "Repro- 
duction Cost"  by  the  condition  per  cent  shown  in 
the  column  between  the  two. 
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Q.  And  you've  actually  depreciated  the  items, 
ranging  fi*om  30  per  cent  on  the  two  pumps  up  to 
99  per  cent  on  the  s])illway — no,  on  the 

A.  Well,  there's  some  items  there  is  no  deprecia- 
tion; the  excavations,  for  example,  and  the  power 
canal,  100  per  cent,  no  depreciation. 

Q.     90  per  cent  on  some  of  the  equipment  ? 

A.     90  per  cent  on  the  new  miits. 

Q.  That  is  90  per  cent  condition,  not  deprecia- 
tion? 

A.     90  per  cent  condition  on  the  new. 

The  Court :  I  don't  believe  this  is  proper  redirect 
examination.  The  exhibit  speaks  for  itself,  doesn't 
it?  Is  there  any  difficulty  in  understanding  what 
that  column  is? 

Mr.  Powell:  No,  your  Honor.  I'm  sorry:  Coun- 
sel examined  him  in  detail  oil  it,  and  I  don't  intend 
to  pursue  it. 

Q.  Now,  could  you  explain  again  the  matter  of 
the  confusion  [712]  that  apparently  existed  in  Mr. 
Ramsey's  mind  about  this  Allis  Chalmers  governoi', 
and  the  Woodward  governor? 

A.  I  think  we  were  talking  about  different  gov- 
ernors. I  was  under  the  impression  he  was  i*eferring 
to  the  Woodward  governor  on  number  2  unit.  That 
unit  was  in  in  1943.  In  fact,  J  am  informed  it  was 
put  in  al)out  1941,  I  think  there's  testimony  here, 
and  there  is  also  a  Woodward  governor  on  numbei* 
1,  that  is  the  old  Allis  Chalmers  unit,  that  replaced 
the  Allis  Chalmers  governor;  that  was  in  there  since 
1941,  too,  and  was  there  in  1943,  and  it  is  the  Allis 
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Chalmers  governor  that  I  have  included  in  my  tabu- 
lation, not  the  Woodward  governor. 

Q.     The  Allis  Chalmers  governor  on  unit  1? 

A.     That's  right. 

Q.  You  did  not  see  the  Allis  Chalmers  governor 
on  unit  1  when  you  were  there  in  1946  ? 

A.  No,  it  was  not  there.  I  had  to  take  the  tabu- 
lation from  Mr.  Hall's  or  Mr.  Tinling's  that  that 
was  an  Allis  Chalmers  governor,  and  then  I  inquired 
of  the  operator  there,  too. 

Mr.  Powell:     That's  all,  your  Honor. 

Recross-Examination 
By  Mr.  Ramsey: 

Q.  Well,  now,  I  'm  not  sure  I  am  straight  on  this 
governor  yet.  The  item  which  appears  under  your 
generating  equipment,  number  4,  Allis  Chalmers 
turbine  driven  vertical  [713]  coupled  water  wheel 
and  governor,  is  that  the  item  '^ 

A.  Yes,  coupled  to  an  Allis  Chalmers  Francis 
type  triple  wheeled  turbine,  including  an  Allis 
Chalmers  governor  with  tanks,  pumps,  and  so  forth. 

Q.  On  which  you  put  $5800.00  as  replacement 
cost? 

A.  No,  on  which  I  placed  $75,000.00  for  that  unit 
number  1,  which  includes  the  governor,  the  old  Allis 
Chalmers  governor  that  was  there,  and  the  next 
imit,  number  2,  includes  the  Woodward  governor; 
both  of  those  were  there  in  1943. 

Q.  Now,  getting  back  to  the  benefits,  aside  from 
the  1%  mills  per  kilowatt  hour  that  the  Priest  Rap- 
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ids  Irrigation  District  had  under  this  contract  witli 
the  P.  P.  &  L.  Company,  isn't  it  a  fact  that  under 
that  contract  the  District  was  required  to  pay  4 
mills  for  all  electricity  that  was  metered  back  to 
them  from  the  P.  P.  &  L.  line  ? 

A.     I  don't  know. 

Q.     Have  you  read  the  contract? 

A.  I  think  I  read  part  of  it,  and  I  don't  recall 
what  their  back  payment  price  was. 

Q.  Well,  if  that  is  a  provision  of  the  contract, 
would  you  consider  that  was  any  j)articular  benefit 
to  the  District?  A.     Yes. 

Mr.  Powell :  To  that  I  object  as  not  the  best 
evidence,  your  Honor.  [714] 

JVIr.  Ramsey:     I'm  just  testing  his  knowledge. 

The  Court :     He  can  answer  if  he  knows. 

A.  I  stated  I  thought  the  price  probably  was 
about  the  same  price  at  which  they  could  sell,  but  I 
am  stating  now  that  if  they  could  buy  back  for  sub- 
stitution during  breakdowns  at  4  mills,  that  was  a 
very  fair  price  for  them. 

Mr.  Ramsey:     I  think  that's  all. 

The  Court:     Any  further  questions? 

Mr.  Powell :     That 's  all,  your  Honor. 

(Whereupon,   there  being   no   further  ques- 
tions, the  witness  was  excused.) 
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R.  S.  REiIERSON 
called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Powell : 

Q.     Your  name  is  R.  S.  Reierson? 

A.     That's  right. 

Q.     Where  do  you  live,  Mr.  Reierson? 

A.     In  Yakima. 

Q.     How  long  have  you  lived  in  Yakima? 

A.     Since  October  1,  1943. 

Q.  Where  did  you  live  before  you  moved  to 
Yakima?  A.     In  White  Bluffs. 

Q.     What  did  you  do  there  ? 

A.     I  operated  a  general  store. 

Q.     Did  you  have  a  farm  also  ?  [715] 

A.  And  I  had  a  farm,  and  I  was  a  member  of 
the  Board  of  Directors  of  the  Irrigation  District. 

Q.     Since  then  have  you  been  acting  as  secretary? 

A.     Been  acting  as  secretary  since  1944,  I  believe. 

Q.  Have  you  made  a  tabulation  from  the  Dis- 
trict records  so  that  you  can  determine  the  acreage 
of  privately  owned  lands  within  the  District  ? 

A.     I  have. 

Q.  Will  you  give  us  the  acreage  of  lands,  Mr. 
Reierson  ? 

A.     Of  the  privately  owned  land? 

Q.    Yes. 

The  Court :     As  of  what  date  ? 

Q.  I  think  this  date,  if  your  Honor  please,  will 
be  about  December,  1942,  or  January,  1943,  which  is 
the  last  assessment  roll;  is  that  correct,  Mr.  Reier- 
son? 
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A.  It  will  he  taken  from  the  assessment  roll  pre- 
pared for  1943. 

Q.     Prepared  for  1943?  A.     Yes. 

Q.     And  when  was  that? 

A.  In  December,  I  think,  or  November  or  De- 
cember, of  '42. 

Mr.  Ramsey:  No  objection,  your  Honor.  I  think 
that  is  as  close  as  we  can  possibly  get. 

The  Court:  Oh,  yes,  I  just  wanted  to  fix  it. 
The  year  hadn't  been  stated,  or  anything.  [716] 

A.  The  privately  owned  lands  totalled  3552.13 
acres. 

Mr.  Ramsey:     I  didn't  get  that,  Mr.  Reierson. 

A.  3552.13  acres.  The  State  of  Washington  had 
2194.83  acres. 

Q.    And  83/100?  A.     Yes,  sir. 

Mr.  Ramsey:     Again,  may  I  have  that? 

A.  2194.83.  The  District  had  10,165.27,  and  the 
United  States  government  had  one  tract  consisting 
of  38.16. 

Q.     That  was  before  they  filed  this  action? 

A.  Before  the  action  was  filed,  this  was  on  the 
assessment  roll.  There  were  164.39  acres  outside  of 
the  District  boundaries. 

Q.  Could  you  give  us  the  total,  first,  of  the  acre- 
age ? 

A.  The  total  of  the  acreage  in  the  District  boun- 
daries, 15,950.39. 

Q.     What  was  there  outside  of  the  District? 

A.     164.39  acres. 

Q.     And  who  owned  that  ? 
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A.  That  belonged  to  the  Irrigation  District, 
apparently,  because  we  were  paid  for  it,  outside  the 
boundaries,  and  not  on  the  tax  roll. 

Q.     Was  it  included  in  this  particular  action? 

A.     Presumably,  yes. 

Q.  I  have  reference,  Mr.  Reierson,  to  the  action 
we^re  trying  [717]  now.  Is  this  property  around 
the  power  house  ? 

A.  At  the  power  house  ?  I  have  not  included  the 
property  at  the  power  house. 

Q.  I  see.  This  is  property  outside  of  the  prop- 
erty at  the  power  house  ? 

A.  This  is  the  land  that  we  received  compensa- 
tion for. 

Mr.  Powell:  Now,  if  your  Honor  please,  this 
witness  will  be  asked  to  testify  concerning  the 
amount  paid  by  the  government  for  all  the  property 
within  the  Priest  Rapids  Irrigation  District  boun- 
daries. This  question  has  a  bearing  on  the  legal 
question  in  the  case,  and  the  government's  position, 
so  I  presume  that  offer  might  be  made  in  the 
absence  of  the  jury. 

The  Court:  Yes,  I  think  we  may  as  well  excuse 
the  jury  until  Monday  morning  at  10  o'clock.  We'll 
adjourn  at  4  anyway,  and  there  is  not  much  time 
left.  This  is  rather  a  long  adjournment  period,  so 
please  remember  what  I  said  about  not  discussing 
the  case  with  anyone  or  allowing  them  to  discuss  it 
in  your  presence.  We'll  resume  the  trial  Monday 
morning  at  10  o'clock.   You  may  be  excused. 
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The  Court :  The  Court  may  be  a  little  j)resuinp- 
tious  [718]  in  sending  the  jury  out.  Mr.  Ramsey 
hasn't  objected.   He  might  not  object. 

Mi\  Ramsey :  I  think  the  Court  may  assume  that 
Mr.  Ramsey  will  object. 

Mr.  Powell:  If  your  Honor  please,  the  govern- 
ment's position  in  this  case,  number  128-99,  is  based 
in  part  on  the  government's  contention  that  the 
value  of  the  District's  property  was  fully  reflected 
in  the  amounts  paid  by  the  government  for  the  lands 
within  the  Priest  Rapids  Irrigation  District.  The 
so-called  Schwellenbach  formula,  to  the  extent  it 
operates  against  the  District's  interests,  is  based  on 
an  assumption  that  the  value  of  the  irrigation  prop- 
erties of  the  District  was  fully  reflected  in  the 
amount  paid  by  the  government  for  the  land  within 
the  District.  Defendant  District  offei-s  evidence  of 
the  amount  the  government  paid  for  the  lands 
within  the  district.  That  total  amount  is  less  than 
$650,000.00.  The  District  submits  that  the  bare  fact 
of  the  amount,  less  than  $650,000.00,  refutes  the 
contention  or  assumption  that  the  value  of  the  Dis- 
trict's propei*ties  was  fully  reflected  in  the  awards 
to  the  private  land-owners  in  these  cases.  This 
point,  we  realize,  may  depend  on  the  value  of  the 
District's  properties,  but  we  believe  it  is  clear,  or 
at  least  will  be  by  the  end  of  this  trial,  that  the 
District  [719]  property  alone  had  a  value  far  in 
excess  of  that  amount. 
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Mr.  Ramsey:  May  I  inquire  of  counsel  in  his 
compilation  as  to  the  sums  paid  by  the  government 
for  the  properties  within  the  District,  whether 
included  in  those  sums  are  the  sums  paid  for  those 
tracts  within  the  boundaries  of  the  District  and 
paying  bond  and  interest  charges,  irrigated  frora 
their  own  wells? 

Mr.  Powell:  My  miderstanding  is  that  this  wit- 
ness and  Mr.  Salvini  have  within  the  last  week  made 
a  compilation  and  spent  most  of  their  time  on  it,  and 
that  the  figure  they  have  does  include  all  the  prop- 
erty in  the  District,  whether  irrigated  from  wells  or 
the  system. 

Mr.  Ramsey:  Does  it  also  include  the  property 
in  the  towns  of  White  Bluffs  and  Hanf ord  ? 

Mr.  Powell:  They  were  not  within  the  District, 
and  paid  no  assessments. 

Mr.  Ramsey:  I  am  quite  sure  that  the  certifi- 
cates of  title  show  that  a  great  many  of  the  lots  in 
the  townsites  do  have  charges  made  against  them  for 
water. 

Mr.  Powell :  I  think  you  refer  to  the  old  town  of 
White  Bluffs,  which  was,  and  which  had  a  very  bad 
title,  incidentally,  but  there  were  two  or  three  town- 
sites  there,  I  don't  believe — am  I  wrong,  Mr.  Reier- 
son? 

Mr,  Reierson:  The  White  Bluffs  city  I  believe 
was  excluded.  [720] 

Mr.  Ramsey :  May  I  point  out  that  in  the  tovv^n- 
site  of  Hanf  ord,  as  well  as  in  Richland,  that  tlore 
:w'ere  numerous  agricultural  tracts,  being  utilized 
as   agricultural   tracts,   under   irrigation,   some   in 


Priest  Rapids  Irrigation  District  731 

orchard,  some  in  mint,  some  in  otlier  production, 
and  they  were  liaving  water  delivered  by  tlie 
District. 

Mr.  Cheadle:  If  this  may,  your  Honor,  become 
a  three-cornered  discussion  by  counsel  ? 

The  Court :     Yes. 

Mr.  Cheadle:  If  the  lands  in  Richland  or  the 
lands  in  White  Bluffs  or  Hanford  were  outside  of 
the  District  boundaries,  and  were  not  subjected  to 
assessments  by  the  District  for  the  furnishing  of 
water  to  lands  within  the  District,  they  might  still 
be  furnished  with  water  for  domestic  or  iri'igation 
])ur[)oses  by  the  District,  but  they  would  not  be  lands 
within  the  District. 

Mr.  Ramsey:     Granted,  counsel. 

Mr.  Cheadle:  The  point  I  want  to  make,  your 
Honor,  is  this;  the  mere  fact  that,  let  us  say,  resi- 
dential properties  in  the  town  of  Sunny  side,  if  that 
has  been  excluded  from  the  District,  may  be  fur- 
nished domestic  water  by  the  District  does  not  make 
those  lands  members  in  the  District,  and  the  same 
situation  may  obtain  here.  The  question  is,  are  the 
lands  in  those  [721]  towns  legally  within  the  legal 
boundaries  of  the  District  ?  I  confess  I  do  not  know 
the  answer. 

Mr.  Ramsey:  That  is  the  veiy  question  I  raise, 
and  I  grant  all  that  counsel  has  said.  I  am  raising 
the  question  as  to  whether  those  lands  are  )iot  witliin 
the  District. 

Mr.  Powell:  My  understanding  is  that  the  com- 
pilation includes  all  the  real  property  within  tlie 
District  when  the  government  took  the  property  on 
February  23,  1943. 
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Mr.  Ramsey :  I  presume  the  witness  is  in  the  best 
position  to  answer  the  questions. 

Mr.  Powell :     I  am  depending  on  his  answers. 

Mr.  Reierson:  We  have  taken  this  from  the 
assessment  rolls,  and  it  includes  all  the  land,  with 
the  exception  of  lots  in  the  old  town  of  Wliite 
Bluffs,  which  were  in  dispute,  or  in  question,  as  to 
whether  they  were  within  the  borders  of  the  District 
or  not,  and  the  title  report  showed  that  they  should 
be  cancelled  wherever  they  were. 

Mr.  Powell:  That  was  because,  was  it  not,  Mr. 
Reierson,  that  there  was  a  question  as  to  the  exclu- 
sion order,  and  subsequent  to  the  entry  of  an  order 
excluding  the  old  town  of  White  Bluffs,  the  District 
did  assess  erroneously?  [722] 

Mr.  Reierson:     Pardon? 

Mr.  Powell :  The  District  did  assess  the  property 
after  the  exclusion  order  was  entered  1 

Mr.  Reierson:  Yes,  but  my  understanding  was 
that  it  was  ruled  that  they  should  not  be  included, 
and  I  think  we  signed  disclaimers  to  them. 

Mr.  Ramsey:  With  reference  to  the  townsite  of 
Hanford,  was  the  entire  townsite  of  Hanford 
excluded  from  the  District? 

Mr.  Reierson:  As  far  as  the  townsite  is  con- 
cerned, there  is  no  distinction  whatever  there  on  the 
assessment  roll.  There  were  one  or  two  places  in  the 
edge  of  town  that  are  on  there.  They  get  their 
water,  and  were  listed  on  the  tax  roll. 

Mr.  Ramsey:  Well,  aside  from  what  may  be 
shown  by  such  compilation,  I  submit  to  the  Court 
that  this  is  not  a  question  that  can  have  any  bearing 
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whatever  upon  the  legal  questions  involved  here. 
There  is  no  obligation  upon  the  government  to  pay 
for  irrigation  district  facilities  any  spread  that  may 
be  represented  between  the  cost,  not  the  value,  but 
the  cost  of  those  facilities,  and  the  amount  paid  for 
the  land,  any  more  than  than  there  would  be  any 
ol)ligation  upon  the  landowners  to  accept  from  the 
government  only  a  sum  that  would  be  equivalent  lo 
the  cost  of  their  facilities.  The  two  things  do  not 
bear  the  slightest  relationship  toward  each  other. 
As  I  have  argued  to  this  Court  before,  we  might 
have  an  irrigation  district  which  cost  five  million 
dollars  to  irrigate  10,000  acres.  It  would  be  so  ridic- 
ulously high  per  acre,  and  impose  such  a  charge  per 
acre  upon  that  land,  that  land  would  be  practically 
valueless,  because  no  one  would  want  to  buy  it  and 
stand  the  charge  against  it,  and  to  say  that  the  value 
of  that  land,  or  the  value  of  the  facilities,  either  one, 
that  the  value  of  the  land  should  represent  the  full 
cost  of  the  project,  would  be  just  as  silly  as  to  say 
that  the  project  was  worth  what  it  cost,  on  the  other 
hand. 

The  Court:  As  I  understand  it,  however,  here, 
it  is  obvious  that  cost  and  value  are  two  different 
things;  a  castle  built  in  the  desert  might  cost  a 
hundred  thousand  dollars  and  be  valueless,  but  as  I 
understand  it,  what  they  propose  to  do  here  is  put 
in  evidence  the  total  amount  you  have  paid  for  the 
lands  in  the  Disti'ict,  and  show  that  that  is  a  great 
deal  less  than  the  actual  value,  the  market  value, 
of  the  facilities  of  the  District. 
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Mr.  Ramsey:  So  what  do  they  propose  to  prove 
by  that? 

The  Court:     Well,  it  is  their  proof. 

Mr.  Ramsey:  I  just  don't  miderstand  the  pur- 
pose of  the  offer.   May  I  say  again [724] 

The  Court:  I  think  the  purpose  of  the  offer,  as 
Mr.  Powell  stated,  as  I  understand  it,  is  to  show 
that  there  hasn't  been  adequate  compensation  to  the 
land  owners  for  the  value  of  the  irrigation  works  of 
the  system  in  paying  them  for  their  irrigated  lands. 
Is  that  the  purpose  of  it  ?  Have  I  stated  it  correctly  ? 

Mr.  Cheadle:  Yes,  your  Honor,  and  if  I  may 
make  this  further  point,  counsel  now  states  at  this 
bar  that  there  is  no  relation  at  all  between  what  was 
paid  for  the  lands  within  the  District,  and  the  valua- 
tion of  the  District  properties  involved  in  this  case, 
and  yet,  your  Honor,  it  has  been  stated  in  brief  of 
the  government  and  it  has  been  stated  in  arguments 
before  this  Court  by  this  same  counsel  that  very 
substantial  sums  were  paid  by  the  government,  both 
in  purchase  contracts  and  condemnation  awards,  for 
these  farms  down  here,  and  that  that  compensation 
fully  reflected  the  value  of  the  District  properties, 
and  your  Honor,  if  this  is  not  admitted  in  evidence 
there  is  nothing  to  keep  the  government  on  appeal 
from  making  the  same  contentions  in  written  brief 
and  in  oral  argument,  and  I  submit  that  as  a  mere 
matter  of  fairness,  we're  not  putting  this  to  the 
jury,  we're  not  asking  that  it  go  to  the  jury,  but  I 
submit  that  as  a  mere  matter  of  fairness  we  should 
be  permitted  to  have  in  the  record  what  the  govern- 
ment actually  paid,  and  I  also  submit,  your  Honor, 


Priest  Bapids  Irrigation  District  735 

that  the  government's  own  position  here  is  that  it 
siieeeeded,  if  it  has  a  successful  theory,  that  through 
its  purchase  of  some  lands  and  its  condemnation  of 
others,  and  even  in  the  condemnation,  they  say  they 
succeeded  to  the  interest  of  the  hijid  owners,  and 
they  say  they  acquired  everything  the  owners  liad, 
and  they  rely  on  the  Horse  Heaven  case,  which  v.e 
say  is  inapplicable,  and  yet,  your  Honor,  if  it  is 
shown  by  this  proposed  evidence,  and  shown  by 
what  the  jury  here  determines  to  be  the  value  of  the 
District's  assets,  that  in  fact  the  government  paid 
to  the  land  owners  less  than  the  amount  of  the  value 
of  the  District  properties,  I  think  it  is  obvious  those 
values  were  not  reflected,  and  may  I  suggest  that 
it  should  be  borne  in  mind  that  with  regard  to  the 
condemnations  of  those  individual  properties,  where 
the  government  says  the  District  property  values 
were  fully  reflected,  no  evidence  was  permitted  to  go 
to  the  jury  as  to  the  value  of  the  District  properties, 
and  we  submit  that  evidence  as  to  that  has  dii'cct 
bearing  on  the  legal  contention  of  the  government, 
and  for  that  purpose  it  is  admissible  in  the  record 
of  this  case. 

The  Court:  I  don't  see  how  I  could  admit  this 
in  evidence  in  this  case  and  not  su])mit  it  to  the 
jury.  We've  got  only  one  record,  and  that  is  the 
evidence  admitted  in  this  case  in  which  we  have  a 
jury  to  determine  [726]  the  facts,  so  I  would  have 
to  admit  it  and  send  it  to  the  jury,  oi-  exchide  it,  I 
think.  However,  of  course,  if  you  make  your  offer 
specific  enough  as  to  the  amount  that  the  govern- 
ment has  paid  as  a  whole,  it  would  be  in  here  so 
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that  if  an  appellate  court  held  I  had  ruled  erro- 
neously on  it,  it  would  be  in  the  record. 

Mr.  Powell :  May  we  then  now  examine  this 
witness,  on  that  basis,  in  the  absence  of  the  jury, 
which  would  be  our  offer  of  proof,  and  then  detail 
the  evidence  again  at  the  jury's  return  if  the  court 
admits  it? 

The  Court :  I  think  the  only  purpose  of  examin- 
ing the  witness  would  be  to  lay  your  foundation  for 
your  offer,  and  then  you  can  state  in  the  offer  what 
you  propose  to  do. 

Mr.  Powell:  The  only  thing  is,  I  don't  have  all 
the  figures.  The  witness  has  them,  and  he  has  com- 
piled them.   I'll  be  glad  to  do  it. 

Mr.  Ramsey:  And  I  would  submit  to  the  Court 
that  this  not  the  proper  way  to  prove  this ;  it  is  not 
the  best  evidence  for  some  layman  to  fan  through  a 
thousand  tracts  of  land  involved  in  this  proceeding 
and  come  in  and  say  "I  find  from  looking  through 
those  the  government  paid  so  much  money."  That 
is  not  the  best  evidence  as  to  what  was  actually  paid 
by  the  government  on  those  tracts.  [727] 

The  Court:  Well,  of  course,  you're  not  in  a 
position  to  say  whether  you  question  the  total 
amount  or  not. 

Mr.  Ramsey:  I  am  questioning  the  method  of 
proof  of  the  total  amount. 

The  Court:  It  is  a  matter  of  record  here.  They 
could  bring  in  the  files  of  the  clerk  and  introduce 
them.  That  would  be  rather  cumbersome. 

Mr.  Powell:  I  might  suggest,  if  your  Honor 
please,   that   most   of   these   payments   were   made 
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through  Mr.  Ramsey's  office.  Nobody  is  in  a  better 
position  than  Mr.  Ramsey  to  bring  tlieni  in  to  the 
Court. 

Mr.  Ramsey:  That  is  quite  correct,  and  if  I 
could  recess  this  case  for  about  a  week,  I  might  be  in 
a  position  to  get  it. 

Mr.  Powell:     Well,  it's  taken  us  about  a  week. 

The  Court:  I  don't  want  to  keep  you  fi"om  mak- 
ing your  offer,  of  course.  It  is  the  view  of  the  Coui-t 
that  it  isn't  properly  admissible  in  this  case,  and  I 
will  sustain  the  objection,  but  first  we  must  have  the 
offer  of  proof  here.  I  have  no  objection  to  your 
making  it  by  examining   the  witness. 

Mr.  Powell:  Well,  I  assume  it  would  be  more 
convenient  to  your  Honor  and  counsel  if  we  would 
prepare  it  in  writing  and  submit  copies.  [728] 

The  Court:  Yes,  perhaps;  it  is  near  the  end  of 
the  day  here. 

Mr.  Ramsey:  WeD,  why  can*t  you  include  as  a 
part  of  your  offer  the  statement  that  you  offer  to 
prove  by  the  records  in  the  case  that  the  total  sum 
paid  by  the  government 

Mr.  Powell:  No,  if  your  Honor  please,  it  isn't 
all  in  the  case.  We've  gone  to  the  county  auditor's 
office  and  taken  into  consideration  the  amount  in 
the  deeds. 

The  Court:  I  see;  it  is  a  matter  of  record,  but 
this  isn't  all,  the  case  here,  is  it? 

Mr.  Ramsey:  Yes,  your  Honor,  because  in  those 
cases  where  direct  purchase  was  resorted  to,  mo- 
tions and  orders  of  dismissal  were  entered  in  128. 
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Mr.  Powell:  Counsel  has  forgotten,  if  your 
Honor  please,  in  those  purchases  and  deeds,  there 
were  no  declarations  of  taking  filed  on  those  proper- 
ties. 

Mr.  Ramsey:  That  is  correct,  but  you  will  still 
find  in  the  clerk's  office  in  every  instance  where 
property  was  acquired  by  the  government  in  direct 
purchase,  that  a  motion  and  order  of  dismissal  was 
entered,  and  a  copy  of  the  deed  attached  to  the  origi- 
nal motion  for  dismissal  of  the  tract  out  of  the  case. 

The  Court:  Do  the  deeds  show  the  true  consid- 
eration ? 

Mr.  Ramsey:     Yes. 

Mr.  Cheadle :  Without  requesting  that  the  Court 
reconsider  its  ruling,  I  would  like  to  mention  this 
one  point.  If  the  irrigation  district  cannot  present 
this  evidence  in  this  case,  I  do  not  know  where  or  in 
what  way  they  can  present  it  to  a  court  and  combat 
the  contention  of  the  government,  which  is  based  in 
part,  your  Honor,  not  entirely,  they  have  their  legal 
contention  that  they  are  fully  entitled  regardless, 
but  they  have  also  contended,  and  they  included  it 
in  their  objection  to  the  otfers  of  proof  in  those 
early  October,  1943,  proceedings,  that  the  value  of 
the  District  properties  would  be  fully  reflected  in 
the  compensation  paid  to  the  individual  land  own- 
ers, and  your  Honor,  I  don't  know  how  else  we  can 
get  it  before  the  Court,  and  it  is  a  fact  on  which  the 
government,  without  revealing  the  fact,  bases  its 
argument  in  part,  and  a  large  part. 

Mr.  Ramsey:  Let  me  clarify  the  situation.  The 
contention  of  the  government  has  been  and  it  has 
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been  reiterated  aiul  unquestionably  will  be  again, 
that  the  value  of  those  district  facilities  as  irriji^a- 
tion  facilities  necessarily  are  reflected  in  the  value 
of  the  land.  Now,  that  doesn't  mean  the  value  that 
counsel  iniulit  want  to  ascribe  to  its  facilities  sei)a- 
rated  from  their  duty  [730]  to  the  huid,  because 
after  all,  irrigation  facilities  and  properties  have 
no  value  except  as  they  are  applied  to  the  irriga- 
tion of  the  land,  and  as  I  pointed  out  to  the  Court 
before,  you  might  get  the  same  identical  benefits 
from  the  investment  of  fifty  thousand  or  five  million 
dollars.  The  true  value  of  irrigation  facilities  is 
reflected  only  in  the  benefits  that  accrue  to  the  land 
served  thereby,  and  the  government's  contention  and 
position  is  predicated  upon  the  fact  that  the  irriga- 
tion facilities  are  as  valuable  as  the  benefits  that  they 
confer  on  the  lands  which  they  serve,  and  if  those 
lands  are  purchased  and  paid  for  as  iriigated  lands, 
with  all  of  those  benefits  accruing,  then  the  full 
value  of  the  irrigation  facilities  for  the  purpose  for 
which  they  were  designed  have  been  compensated. 

Now,  I  think  that  makes  the  govei'ument's  ]io;-i- 
tion  clear  on  that  particular  thing.  The  statement 
was  not  intended  to  apply  to  the  original  cost  of  :\\e 
facilities,  or  to  the  reproduction  cost  less  deprecia- 
tion approach,  or  to  the  value  that  might  be  ascribed 
to  them  if  they  were  lifted  out  of  that  location  ar.d 
put  elsewhere,  or  devoted  to  another  puri)ose,  but 
it  does  apply  to  the  actual  value  of  the  facilities  to 
the  lands  which  they  serve,  as  irrigation  facilities. 

The  Court:  It  seems  to  me  you  haven't  any  uni- 
form [731]  standard  of  value  that  you  can  supply 
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anyway,  aside  from  what  Mr.  Ramsey  has  said. 
Value  is  a  question  of  opinion,  in  the  final  analysis, 
and  what  one  jury  may  determine  as  value  does  not 
mean  that  is  the  actual  value.  If  you  submit  to  two 
different  juries  the  question  of  value  of  the  same 
land  you  get  different  answers.  I  thinly  if  there  is 
a  discrepancy,  though,  it  might  have  some  pro- 
bative value.  I  don't  think  it  is  proper  in  this  case, 
however,  I  do  want  you  to  make  as  full  an  offer  as 
you  feel  you  should,  and  it  would  be  best,  I  think, 
to  give  you  more  time  to  prepare  and  present  it 
when  the  trial  is  resumed  next  week. 

Mr.  Powell:  May  I  ask  if  Mr.  Stevens  and  Mr. 
Tinling  may  be  excused  from  further  attendance  in 
the  case?  If  you  would  rather  not  say,  counsel,  we 
will  ask  them  to  come  back. 

Mr.  Ramsey:  I  certainly  don't  want  to  put  you 
under  the  obligation  of  compensating  expert  wit- 
nesses for  extra  days,  because  if  they  come  as  high 
as  the  government's  witnesses  it  may  run  into  con- 
siderable money.    I  wouldn't  object  to  that. 

The  Court:  Very  well,  they  may  be  excused, 
then.    Is  there  anything  else  tonight? 

(Whereupon,  the  court  took  a  recess  in  this 
cause  until  Monday,  February  17,  1947,  at  10 
o'clock  a.m.)  [732] 


Yakima,  Washington,  February  17,  1947 
10  o'clock  a.m. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 


Priest  Rapids  Irrigation  District  741 

(Whereupon,  the  fol  lowing  proceedings  were 
liad  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

The  Court:  Now  that  we  have  had  the  weekend 
to  rest,  at  least  from  this  case,  I  hope  we  will  move 
along  a  little  more  expeditiously,  shall  we  say.  I 
hope  it  doesn't  run  into  the  next  case.  Do  you  have 
your  offer  of  proof  ready  now,  Mr.  Powell  ? 

Mr.  Powell:  Yes,  we  have,  your  Honor.  Shall 
we  read  it  into  the  record? 

The  Court :  I  suppose  you  may  as  well.  Mr.  Ram- 
sey, you  have  a  copy? 

Mr.  Pow^ell:  Or  we  can  give  a  copy  to  the  re- 
porter. 

The  Court:  If  you  wish  you  can  give  a  copy  to 
the  reporter,  and  Mr.  Ramsey  can  make  his  objec- 
tion. Is  that  acceptable  to  you,  Mr.  Ramsey? 

Mr.  Ramsey:    Yes,  your  Honor. 

Offer  of  Proof  of  the  Priest 
Rapids  Irrigation  District 

The  defendant  Priest  Rapids  Irrigation  District 
offers  [734]  to  prove  by  the  witness  R.  S.  Reierson 
that  he  and  B.  Salvini,  the  chairman  of  the  Hoard 
of  Directors  of  said  District,  have  made  a  thorough 
and  careful  examination  and  comparison  of  the 
assessment  rolls  of  the  district  with  the  recoi'ds  of 
the  office  of  the  County  Auditor  of  Benton  County, 
Washington,  and  with  the  files  in  Civil  No.  128  in 
the  office  of  the  Clerk  of  this  Court.  That  the  pur- 
pose of  said  investigation  and  comparison  was  to 
determine  the  total  amount  that  the  United  States 
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of  America,  Petitioner,  has  paid  for  all  of  tlie  lands 
within  the  Priest  Rapids  Irrigation  District.  That 
the  Government  in  this  condemnation  proceeding 
has  contended  that  there  is  no  obligation  on  the  part 
of  the  United  States  of  America  to  pay  compensa- 
tion for  the  district's  properties  for  the  reason  that 
the  value  thereof  was  reflected  in  the  amount  paid 
for  the  privately  owned  lands.  That  paradoxically 
in  the  condemnation  trials  regarding  said  privately 
owned  lands  the  Government  successfully  objected 
to  offer  of  proof  of  the  value  of  the  district's  prop- 
erties for  the  same  reason  in  part.  That  said  investi- 
gation was  just  completed  on  February  14,  1947,  in 
order  to  include  settlement  amounts  of  as  many 
tracts  as  possi])le,  and  that  where  no  settlement  has 
been  completed  the  amount  included  has  been  the 
amount  deposited  in  Court  by  the  United  States  as 
estimated  [735]  just  compensation.  That  the 
amounts  paid  for  the  land  to  private  land  owners 
included  all  of  the  improvements  on  the  property, 
as  well  as  any  crops  growing  thereon.  That  said 
investigation  discloses  that  for  the  lands  within  the 
district  payments  or  deposits  have  been  made  as 
follows : 

Privately  owned  lands  receiving  water  from  the 
district  and  privately  owned  lands  not  irri- 
gated   $449,899,301 

Privately  owned  lands  within  the  district  irri- 
gated by  private  pumping  from  owner's  wells     124,265.00] 

State  owned  lands 7,435.00 

District  owned  lands 49,361.501 

Total  all  lands $630,960.80 


Priest  Rapids  Irrigation  District  743 

That  in  conipiling  the  above  figures  where  hinds 
and  tracts  were  both  within  and  without  the  disti'ict, 
the  entire  amount  has  been  inckided,  thus  showing 
a  greater  amount  paid  than  was  actually  jDaid  for 
lands  within  the  district.  That  in  a  large  number 
of  settlements  and  of  awards  the  greater  part  of  the 
value  was  for  crops  as  the  time  of  taking  was  con- 
tem])oraneous  with  the  time  of  harvest. 

That  the  proof  here  offeied  is  relevant  and  mate- 
rial to  the  issue  of  whether  tlie  district  [736]  sliould 
be  awarded  just  compensation  in  this  trial  for  all 
of  the  district's  properties;  and  that,  if  the  compila- 
tion be  inadmissible  under  the  best  evidence  rule, 
then  defendant  district  offers  the  same  proof  from 
the  many  files  of  the  Court  in  Civil  No.  128  which, 
Government  Counsel  has  stated  in  open  court,  record 

the  price  paid  for  each  tract  of  land  in  the  district. 

*     ♦     * 

Mr.  Ramsey:  If  the  Court  please,  the  offer  of 
proof  on  behalf  of  the  defendant  District  is  objected 
to.  first,  upon  the  grounds  that  the  testimony  by 
which  the  defendant  District  offers  to  establish  tlie 
sum  paid  by  the  government  in  this  proceediiig  and 
by  direct  purchase  for  the  lands  within  the  District 
is  not  the  best  evidence  of  the  facts ;  that  the  records 
in  this  proceeding,  that  is,  civil  number  128,  United 
States  vs.  Alberts,  is  the  best  evidence  of  the  ulti- 
mate facts  sought  to  be  established,  in  that  in  the 
records  of  the  case  as  to  each  of  the  individual 
tracts  under  condemnation,  and  in  the  records  in 
that  case  of  dismissal  of  tracts  under  motion  of  the 
government,  and  supported  by  a  certified  copy  of 
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the  deed  to  all  tracts  acquired  by  direct  purchase, 
ma}^  be  determined,  and  it  is  submitted  that  those 
matters  cannot  be  put  in  evidence  by  the  testimony 
of  lay  witnesses  who  claim  to  have  [737]  gone 
through  the  records  of  the  case  and  the  records  of 
the  Auditor  of  Benton  County. 

The  further  objection  is  made  that  the  value  of 
tlie  facilities  of  the  District  cannot  be  in  any  way 
established  by  the  proof  of  the  sum  paid  by  the  gov- 
ernment in  this  proceeding  for  the  privately  owned 
lands  and  the  lands  owned  by  the  District,  the 
county,  and  the  state  within  the  ])oundaries  of  the 
District;  that  the  value  of  the  facilities  for  the  use 
for  which  they  were  intended  can  only  be  determined 
b}^  the  additional  value  that  is  given  to  the  lands 
within  the  boundaries  of  the  district  through  their 
utilization  for  the  purpose  for  which  they  were  in- 
tended, and  that  cost  price,  or  the  difference  be- 
tween the  alleged  cost  price  of  those  facilities  and 
the  sum  paid  for  those  lands  in  no  way  reflects  nor 
can  it  in  any  way  reflect  the  value  of  the  facilities 
themselves. 

Mr.  Cheadle:  I  merely  want  to  make  one  brief 
statement,  your  Honor,  in  addition  to  argument  we 
presented  Friday,  regarding  the  best  evidence  rule.i 
Our  written  offer  of  proof  this  morning  contains] 
the  offer  that  if,  in  the  event 

The  Court :     I  was  just  about  to  cover  that  by  m] 
ruling. 

Mr.  Cheadle :     I  beg  your  pardon.  Our  [738]  offer] 
was  to  prove  by  the  records  of  the  Court  if  the  firsi 
offer  is  inadmissible  under  the  best  evidence  rule.i 


Priest  Rapids  Irrigation  District  745 

The  second  and  only  point  I  wish  to  address  myself 
to  in  regard  to  the  objection  made  by  Mr.  Ramsey 
this  morning  is  that  according  to  his  statement  what 
we  offer  to  prove  has  no  bearing  on  the  vahie  of  the 
District's  properties.  The  offer  is  not  made  for  that 
purpose,  but  it  is  intended  as  not  relating  to  what 
is  before  the  jury,  but  as  being  relevant  and  material 
to  the  legal  issue  before  your  Honor  as  to  whether 
the  District  is  entitled  to  compensation  for  all  of  its 
properties.  I  think  aside  from  those  points  we  will 
merely  rely  on  the  argument  presented  Friday. 

The  Court:  Yes.  The  offer  will  be  denied,  the 
objection  to  it  sustained,  the  defendants  allowed  an 
exception.  The  ruling  is  on  the  substance  of  the 
offer,  and  not  on  its  form  as  not  being  the  best 
evidence.  The  court  without  requiring  the  defendant 
to  bring  the  documents  actually  here  to  show  by  the 
best  evidence  this  offered  proof,  w411  assume  that 
would  be  done,  and  will  not  require  it;  and  I  will 
say  that  since  the  ruling  of  the  Court  is  on  substan<T 
rather  than  form,  it  w^ill  be  unavailing  for  them  to 
bring  the  documents  here.  Is  that  sufficient  to  show 
tliat  the  offer  is  denied  on  the  matter  of  substance, 
and  not  on  the  matter  of  the  best  [739]  evidence? 

Mr.  Powell :  May  I  ask  that  the  I'eporter  will 
copy  the  offer  in  as  being  in  o])en  court? 

The  Court :  Yes,  I  think  it  is  understood  that  the 
offer  will  be  copied  into  the  record,  the  same  as  if 
it  was  read  in  the  record. 

Mr.  Cheadle:  On  the  first  day  of  ])roceedings 
before  the  jury,  when  I  believe  the  witness  Salvini 
was  on  the  stand,  at  the  time  when  Mr.  Powell  asked 
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the  first  question  which  bore  directly  on  value,  gov- 
ernment counsel  made  objection,  the  objection,  as  I 
recall,  was  overruled,  and  that  was  the  first  time 
in  the  proceedings  before  the  jury  at  which  there 
was  occasion  for  objection  to  be  made  and  the  court's 
ruling,  all  involving  the  decisions  which  your  Honor 
annomiced  informally  in  chambers.  At  that  time  we 
requested  that  we  be  permitted  at  that  point  to  file 
an  exception  which  we  would  prepare  in  writing  to 
the  so-called  Schwellenbach  formula  ruling.  We  have 
prepared  that.  It  was  typed  only  yesterday,  but  a 
copy  has  been  handed  to  government  counsel  this 
morning,  and  with  your  Honor's  permission,  which 
I  believe  was  given  at  the  time,  we  will  hand  a  copy 
to  the  reporter.  Is  that  agreeable,  Mr.  Ramsey'? 

The  Court:  Yes,  the  exception  may  be  made  in 
that  way,  by  handing  a  copy  to  the  reporter,  unless 
there  is  objection.  [740] 

Mr.  Ramsey:     No  objection. 

Mr.  Cheadle :  Our  understanding  is  that  it  would 
be  typed  into  the  transcript  at  that  point,  at  which 
point  we  stood  on  that  day  and  requested  the  per- 
mission. 

The  Court:  Well,  if  the  reporter  hasn't  that 
point  definitely  marked 

Mr.  Cheadle:  I  requested  him  at  the  close  of 
that  day's  session,  your  Honor,  to  mark  the  point, 
and  I  believe  your  Honor  did  so  also. 

The  Court:  Well,  if  you  have  any  difficulty 
working  out  the  mechanics  of  getting  it  in  the  right 
place  we  can  bring  that  up  later.  You  may  briii^'  in 
the  jury. 
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Mr.  Powell:  Does  your  Honor  want  to  make  a 
ruling  on  our  offer  of  proof  in  the  presence  of  the 
jury^? 

The  Court:  I  don't  think  it  would  he  necessary; 
no,  I  don't  think  so. 

(Whereupon,  the  following  i)roceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 

R.  S.  REIERSON 
a  witness   called   on  behalf  of   the   defendant,   re- 
sumed the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued.) 
By  Mr.  Powell: 

Q.  Mr.  Reierson,  you  had  been  asked  concerning 
the  division  of  ownerships  of  the  real  property  in 
the  District,  had  you  not?  On  Friday,  when  we 
concluded,  you  had  just  [741]  given  your  testimony 
as  to  the  ownerships  of  the  property  in  the  irriga- 
tion district?  A.     That's  right. 

Mr.  Powell :     You  may  cross  examine. 

Cross-Examination 
By  Mr.  Ramsey: 

Q.  Mr.  Reierson,  you  stated  tliat  at  the  time  the 
government  took  over  the  District  in  this  proceed- 
ing that  the  District  itself  owned  n])rroximately 
10,165.27  acres  of  land? 

A.     Yes,  more  or  less. 


748  United  States  of  America  vs. 

(Testimony  of  R.  S.  Reierson.) 

Q.  Well,  now,  as  a  matter  of  fact,  Mr.  Reierson, 
isn't  it  a  fact  that  at  that  time  all  of  the  district 
acreage  was  under  option  to  the  Priest  Rapids  De- 
velopment Company? 

Mr.  Powell:  Objected  to  as  immaterial,  if  your 
Honor  please. 

The  Court:     Overrule  the  objection. 

Mr.  Powell:     Not  the  best  evidence. 

Mr.  Ramsey:     This  is  cross-examination. 

The  Court:     Well,  he  can  answer  if  he  knows. 

A.  The  Priest  Rapids  Development  Company 
had  an  option  to  sell  land  for  the  district. 

Q.  And  under  that  option  the  District  provided 
what  sums  should  be  paid  to  the  District  for  each  of 
these  tracts  of  land,  leaving  it  to  the  Priest  Rapids 
Development  Company  to  sell  for  whatever  they 
could?  [742] 

Mr.  Powell:  If  your  Honor  please,  I  don't  think 
that  is  proper  cross-examination.  That  is  just  the 
matter  that  we  offered  proof  on. 

Mr.  Ramsey:  Well,  I  submit  to  the  Court  that 
the  witness  has  testified  the  District  owned  this 
land  at  the  time  the  government  took  it  over.  The 
nature  of  this  option  is  material  for  the  purpose 
of  establishing  that. 

The  Court:     I  will  overrule  the  objection. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 
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(Testimony  of  R.  S.  Reierson.) 

Cross-ExaminatioTi 
(Continued.) 

Q.     Isn't  that  true,  Mr.  Reierson? 

A.  That  is  correct,  with  tlie  also  addition  that 
in  case  sales  were  made  in  excess  of  $1 5.00  per  acre, 
the  sum  above  that  amount  was  to  be  divided  be- 
tween the  District  and  the  real  estate  agency. 

Q.  Yes,  and  as  a  matter  of  fact,  in  the  acquisi- 
tion of  these  lands  the  government  paid  the  Priest 
Rapids  Development  Company  for  the  lands,  and 
the  Priest  Rapids  Development  Company  compen- 
sated the  District,  under  the  terms  of  that  option, 
isn't  that  true? 

A.     As  a  selling  agent  for  the  District,  yes. 

Mr.  Powell:     Objected  to  as  not  the  best  evidence. 

The  Court:     Overruled. 

Q.  The  District  received  the  balance  due  from 
the  Priest  [743]  Rapids  Development  Company 
imder  the  option?  A.     That's  right. 

Q.  Now,  you  say  that  this  was  optioned  to  the 
Priest  Rapids  Development  Company  as  the  sales 
agent  for  the  District,  but  as  a  matter  of  fact,  the 
option  provided  that  on  the  payment  of  certain  sums 
to  the  District  by  the  Priest  Rapids  Development 
Company  the  District  would  convey  the  lands  to  the 
Priest  Rai)ids  Development  Company,  isn't  that 
true  ? 

A.  As  a  selling  agent,  yes;  they  were  agents  for 
the  ow-ner. 
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(Testimony  of  R.  S.  Reierson.) 

Q.  I  understand  that,  Mr.  Reierson.  I  am  getting 
now  to  the  nature  and  form  and  contents  of  your 
option.  In  other  words,  your  option  did  not  provide 
that  if  the  Priest  Rapids  Development  Company 
brought  in  a  purchaser  to  the  District  at  or  above  a 
certain  sum,  the  District  would  sell  the  property  to 
the  purchaser  brought  in,  and  pay  a  commission, 
did  it? 

A.     I  don't  believe  I  understand  your  question. 

Mr.  Powell :  I  would  like  to  renew  my  objection, 
your  Honor,  not  proper  cross-examination,  and  not 
the  best  evidence. 

The  Court:  I'll  overrule  the  objection,  if  he 
knows  about  it. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.)  [744] 

A.  I  don't  believe  the  terms  of  the  contract,  as 
I  stated  previously,  that  we  had — the  real  estate 
company  had  an  option  to  sell  that  land  for  us,  and 
we  could  not  sell  it  direct. 

Q.  Well,  did  not  your  option  provide  this;  that 
for  a  certain  fixed  sum  to  be  paid  by  the  Priest 
Rapids  Development  Company  to  the  District,  the 
District  would  sell  and  convey  to  the  Priest  Rapids 
Development  Company  the  lands  described;  wasn't 
that  the  form  of  your  option.  A.     Yes. 

Q.  In  other  words,  it  wasn't  the  ordinary 
broker's  contract  that  you  had  with  them,  it  was  an 
out  and  out  option  to  the  Priest  Rapids  Develop- 
ment Company? 
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(Testimony  of  R.  S.  Reierson.) 

A.  My  iindoTstaiuling  was  that  they  acted  as 
agents  for  selling  our  land. 

Q.  Yes,  I  understand  that,  ])ut  I'm  talking  now 
about  the  form  of  your  contract  with  them,  you  did 
not  have  the  usual  broker's  contract  with  them  at 
all,  did  you? 

A.  No,  I  don't  believe  it  was  a  regular  broker's 
contract,  no. 

Q.  Your  option  ran  directly  from  the  District 
to  the  Priest  Rapids  Development  Company? 

Mr.  Powell :  Is  it  understood  this  all  goes  in  over 
our  objection,  your  Honor? 

The  Court :     Yes,  that  will  be  understood. 

Q.     Did  it  not?  [745] 

A.  The  deed  would  be  made  to  the  Priest  Rapids 
Development  Company,  or  to  the  purchaser,  in 
either  event,  when  they  paid  up. 

Q.  And  the  Priest  Rapids  Development  Com- 
pany, by  paying  the  sums  stipulated  under  the 
oi)tion,  could  have  called  upon  the  District  for  a 
deed  to  all  of  that  land,  couldn't  they? 

A.  Provided  the  District  Board  of  Directors  had 
approved  of  the  sale.  It  had  to  be  approved  by  the 
Board. 

Q.  Well,  the  Board  of  Directors  did  approve 
the  contract,  didn't  they?  A.     Yes. 

Q.  And  the  contract  provided  that,  didn't  it, 
that  upon  the  payment  of  sti])ulated  sums  a  deed 
would  pass  from  the  District  to  the  Priest  Rapids 
Development  Company? 
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(Testimony  of  R.  S.  Reierson.) 

A.  In  this  case  the  government  was  buying  the 
land,  and  the  Priest  Rapids  Development  Com- 
pany exercised  their  option  in  order  to  convey  title 
to  the  government,  and  that  is  the  price  on  which 
our  payment  was  based. 

Q.  Your  option  with  the  Priest  Rapids  Devel- 
opment Company  was  drawn  a  long  time  before  the 
government  ever  came  into  this  picture,  wasn't  if? 

A.     I  believe  two  years  prior — in  '39. 

Q.  And  the  Priest  Rapids  Development  Com- 
23any,  under  the  terms  of  that  option,  had  been 
selling  land  out  there  during  [746]  that  whole  two 
years,  hadn't  they,  to  settlers'? 

A.  1939  and  '40,  until  '42,  the  last  year  very  few 
sales  were  made,  because  neither  Mr.  Miller  nor 
Mr.  Adams,  the  partners  who  acted 

Q.  Well,  isn't  it  a  fact  that  when  the  government 
went  in  there,  that  there  was  a  block  of  about  600 
aci'es  that  the  Priest  Rapids  Development  Com- 
pany had  marketed  to  a  group  of  Mormon  settlers, 
and  that  only  the  intervention  of  the  government 
taking  over  this  property  prevented  it  passing  to 
these  Mormon  settlers'? 

Mr.  Powell:  We  object  further  on  the  ground 
that  this  point,  matter  of  this  kind,  carries  over 
beyond  the  date  of  taking,  and  would  not  be 
material,  because  counsel's  question  is  predicated 
upon  the  fact  there  would  be  something  for  the 
future,  something  to  be  done  after  the  taking,  and 
would  therefore  change  the  taking  from  what  it 
was  at  the  time  the  taking  took  place. 
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(Testimony  of  R.  S.  Reierson.) 

Mr.  Ramsey:  I'm  asking  about  the  condition  at 
the  time  the  government  went  in. 

The  Court:     I  will  overrule  the  obje(?tion. 

A.  The  Priest  Rapids  Development  Company 
from  the  time  they  first  came  in  there  sold  possibly 
in  the  neighborhood  of  five  or  six  hundred  acres  to 
settlers  that  they  had  brought  in  there,  and  during 
the  last  year,  in  '42,  there  were  very  few  sales  made, 
but  prior  to  that  these  [747]  sales  had  been  made. 

Q.  Well,  I'm  asking  now  about  the  status  of  the 
situation  with  reference  to  the  sale  of  a  considerable 
acreage,  some  five  or  six  hundred  acres,  that  was 
impending  when  the  government  took  over  the 
project.  A.     In  addition  to 

Q.     What  had  already  been  sold. 

A.  Not  that  I  know  of.  I'm  not  familiar  with^ — 
I  had  a  record  of  all  the  contracts  that  they  had 
made  up  to  the  time  that  tlie  government  took  pos- 
session of  the  area. 

Mr.  Ramsey:  Now,  if  tlie  Court  j)lease,  unless 
Mr.  Reierson  will  be  available  at  the  time  that  the 
government  puts  on  its  case,  I  ask  leave  at  this  time 
to  make  this  my  own  witness. 

Mr.  Powell:     He'll  be  available. 

Mr.  Ramsey:  If  he  will  be  available,  I  don't 
want  to  call  him  now. 

The  Court:  T  think  it  is  best  to  put  it  in  in  order 
if  the  witness  is  available. 

Mr.  Ramsey:  Yes,  on  Counsel's  assurance  that 
the  witness  will  be  available. 
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The  Court:  I  might  say  that  the  best  evidence 
rule  would  be  invoked  on  direct ;  if  it  depends  upon 
option  or  contract  you  had  better  have  it,  if  it  is 
available.  Do  you  have  something  further?  [748] 

Mr.  Powell:     Yes,  I  do,  your  Honor. 

Redirect  Examination 
By  Mr.  Powell: 

Q.  This  contract  between  the  Priest  Rapids  De- 
velopment Company  and  the  Priest  Rapids  Irriga- 
tion District  was  for  what  purpose,  Mr.  Reierson? 

A.  To  sell  agricultural  land  for  the  irrigation 
district. 

Q.     Was  it  for  colonization? 

A.     Colonization,  yes. 

Q.     You  wanted  more  people  in  the  District? 

A.     To  bring  in  more  people  into  the  District. 

Q.  Was  it  made  for  the  purpose  of  selling  the 
land  to  the  government? 

Mr.  Ramsey:  Well,  I  suggest  that  counsel  is 
very  much  leading  the  witness,  there. 

The  Court:     Well,  it  is  leading.  Go  ahead. 

A.     No. 

Q.     Well,  what  did  you  want  from  this  contract? 

A.  It  was  a  colonization  program,  to  bring  in 
more  people  in  the  valley,  and  at  the  same  time  they 
were  setting  up  a  program  for  further  development 
of  the  irrigation  facilities  of  the  District. 

Q.  Now,  do  you  remember  when  this  action  was 
started,  Mr.  Reierson?  A.     In  1939. 

Q.  No,  this  action,  this  condemnation  [749] 
action  you're  testifying  in  today. 
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A.  Oh,  the  first  notice  of  the  government  jios- 
session  was  received  on  March  6,  1943.  That  is  the 
first  notice  of  the  individnal  owners  of  the  area.  On 
April  17,  1943,  I  received  a  receipt  from  the  Army- 
Engineers  that  they  had  taken  possession  of  the 
pumping  plant  at  Coyote.  On  July  30  tlie  Army 
Engineers  took  possession  of  tlie  transmission  line 
between  Coyote  and  Priest  Rapids,  with  the  excep- 
tion of  one  small  area  of  that  line,  section  of  that 
line,  and  on  October  1,  1943,  we  received  notice  that 
the  government  was  taking  possession  of  the  power 
plant. 

Q.  Did  the  District  want  to  sell  the  properties 
the  government  is  taking  in  this  case? 

Mr.  Ramsey :  Oh,  objected  to,  if  the  Court 
please. 

Mr.  Powell:  Well,  I  think  counsel  will  concede 
they  didn't  want  to.  I  want  to  be  sure  he  doesn't 
argue  that  they  tried  to  get  them  to  take  jt. 

Mr.  Ramsey:  I  don't  thi]ik  counsel  has  ever 
heard  government  counsel  argue  that  way. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

The  Court:  Tb.at  is  immaterial.  I'll  sustain  the 
objection. 

Redirect  Examination 
(Continued.) 

Q.     Mr.   Reierson,  you're  now  seci-etary   of  the 
Priest  Rapids  Irrigation   Disti'ict  ?  [750] 
A.     I  am. 
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Q.  And  you  have  all  the  records  of  the  Priest 
Rapids  Irrigation  District? 

A.     All  the  records  that  we  had  in  the  files. 

Q.     Some  of  the  records  cannot  now  be  found  I 

A.  For  a  considerable  length  of  time  our  office 
was  at  White  Bluifs,  Washington,  and  the  Army 
Engineers  took  possession,  went  in  and  moved  stuff 
around  there  without  our  consent. 

Mr.  Ramsey:  If  the  Court  please,  this  is  ob- 
jected to  as  incompetent,  unless  it  is  merely  pre- 
liminary. 

Mr.  Powell:     Well,  it  is  preliminary. 

The  Court:  It  should  be  applied  to  something 
that  pertains  to  this  law  suit.  We  don't  care  about 
it  unless  it  pertains  to  this  law  suit. 

Redirect  Examination 
(Continued.) 

Q.  Do  you  have  a  copy  of  the  Marc  Miller  option 
in  your  files'? 

A.  The  original  option  or  contract  on  these 
lands  ? 

Q.  No,  the  original  contract  between  the  Priest 
Rapids  Development  Company  and  the  Priest 
Rapids  Irrigation  District. 

A.     We  have  the  original  contract,  drawn  in  1939. 

Q.  Was  there  an  option  on  other  lands'?  Isn't 
that  the  [751]  contract  you've  been  talking  about, 
Mr.  Reierson'?  A.     Yes. 

Q.     Where  is  it?  A.     In  the  file. 

Mr.  Ramsey:  I  was  just  going  to  ask  if  this 
witness  had  that  contract  available  and  with  him. 
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A.  1939  is  in  the  file;  the  renewal  in  1948  should 
be  in  the  file. 

Q.     Well,  is  it'? 

A.     I  haven't  been  able  to  locate  it. 

Q.     When  did  you  last  see  it? 

A.     Sometime  in  May  or  June,  I  think,  of  1943. 

Q.     And  where  was  that? 

A.     In  the  Irrigation  District  office. 

Q.     And  who  had  keys  to  the  office? 

A.     The  secretary,  Joe  Grell,  and  Marc  Miller. 

Q.  Who  is  the  Priest  Rapids  Development 
Company  ? 

A.  The  owners,  or  the  officers,  of  that  company, 
was  Marc  Miller  and  J.  G.  Adams;  they  were  the 
two  partners. 

Q.     Is  that  C.  Marc  Miller,  the  initial  ^'C"? 

A.     C.  Marc  Miller. 

Q.     His  name  is  Marc?  A.     Yes. 

Q.     How  do  you  spell  his  name? 

A.     C.  M-a-r-c  M-i-1-l-e-r.  [7.52] 

Q.  Now,  do  you  know  by  whom  he  was  em- 
ployed when  this  project  started  in  1943? 

Mr.  Ramsey:  That  is  objected  to  as  incompet- 
ent, irrelevant  and  immaterial. 

The  Court:  I  don't  see  the  materiality  of  this, 
Mr.  Powell,  how  Marc  Miller  spells  his  name,  and 
all  that.  What's  that  got  to  do  with  the  law  suit? 

Mr.  Powell:  T  think  except  it  would  tend  to 
identify  Mr.  Miller  as  being  an  employee  of  the 
War  Department. 

The  Court:    Wliat  difference  does  that  make? 
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Mr.  Powell:  It  makes  this  difference;  counsel 
will  argue  these  lands  were  sold  and  entitled  to 
water. 

The  Court:     Yes. 

Mr.  Powell:  And  therefore  when  the  govern- 
ment took  them  over  they  were  entitled  to  water; 
also  under  that  option  contract  we  propose  to  offer 
some  exhibits  in  evidence  to  show  that  Mr.  Miller 
had  a  different  understanding  of  the  contract  than 
counsel  is  leading  the  Court  and  jury  to  believe, 
and  that  water  was  not  available  for  these  lands. 

Mr.  Ramsey:  I  will  submit  to  the  Court  that 
counsel  is  not  attempting  to  lead  the  Court  or  jury 
to  believe  an3^thing.  I  assure  counsel  that  the  gov- 
ernment will  secure  that  contract  if  it  is  available, 
and  put  Mr.  [753]  Miller  on  the  stand. 

The  Court:  I  think  the  time  for  that  would  be 
on  rebuttal,  if  it  is  necessary. 

Mr.  Powell:  I  thought  this  line  of  cross  exami- 
nation was  not  proper  cross  examination ;  it  is  part 
of  counsel's  case  in  chief,  and  not  part  of  ours. 

Mr.  Ramsey:  I  submit  to  the  Court  the  witness 
testified  the  District  owned  these  lands  at  the  time 
of  taking. 

The  Court:  And  the  fact  that  it  was  optioned 
to  someone  else  would  at  least  have  a  bearing  on 
the  question  of  ownership.  That  is  the  only  reason 
it  was  allowed  at  this  time.  I  don't  know  what  the 
government  is  going  to  attem|)t  to  prove,  at  this 
time. 
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Redirect  Examination 
(Continued.) 

Q.  As  a  matter  of  practice,  Mr.  Reierson,  did 
the  district  have  any  jurisdiction  over  the  sales  of 
lands  with  water? 

Mr.  Ramsey:  Objected  to  as  attempting — is  that 
on  the  contract,  Mr.  Powell? 

Mr.  Powell:    Yes. 

Mr.  Ramsey:  That  is  objected  to  as  attempting 
to  vary  the  terms  of  the  written  contract. 

The  Court:  Well,  I'll  overrule  the  objection.  I 
permitted  you  to  go  into  it  orally. 

A.     I  would  like  to  have  that  question  stated. 

(Whereupon,  the  reporter  read  the  last  previ- 
ous question.) 

Mr.  Ramsey:  Further  objected  to  as  not  being 
predicated  upon  a  legal  right,  but  merely  what  may 
have  been  done. 

The  Court:    Well,  I'll  overrule  the  objection. 

Mr.  Ramsey :     Exception. 

The  Court:     See  what  it  leads  to. 

A.  The  Board  of  Directors  passed  upon  the  land 
that  was  sold. 

Q.    And  in  what  way? 

A.  Well,  they  approved  the  sale,  if  they  thought 
it  v/as  desirable  for  farming  land.  If  a  man  wanted 
to  invest  in  it,  and  he  knew  that  water  couldn't  be 
put  on  it,  and  he  wanted  to  buy  it  under  the  eircum- 
.stances,  well,  that  was  his  privilege. 

Mr.  Powell:     That's  all. 
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The  Court :     Any  further  questions  ? 

Mr.  Ramsey:     Oh,  I  don't  think  so,  that's  all. 

Mr.  Powell:     I  will  ask  leave  to  recall  him  for  a 
few  questions,  if  I  may. 

(Whereupon,   there   being  no   further   ques- 
tions, the  witness  was  excused.) 


B.  SALVINI 

a  witness  called  on  behalf  of  the  defendant,  resumed 
the  stand  and  testified  further  as  follows : 

Direct  Examination 
By  Mr.  Powell :  [755] 

Q.  Mr.  Salvini,  do  you  know  whether  or  not  there 
were  any  R.  E.  A.  lines  in  Benton  County  in  1943, 
that  is.  Rural  Electrification  Association,  or  what- 
ever it  is  ? 

Mr.  Ramsey:  Objected  to  as  incompetent,  ir^ 
relevant,  and  immaterial. 

The  Court:  Well,  I  presume  it  is  preliminary. 
I'll  overrule  the  objection  and  see  where  it's  leading. 

A.     There  was. 

Q.     And  where? 

A.     The  headquarters  was  at  Prosser. 

Q.     Pardon? 

A.  The  headquarters  was  at  Prosser,  but  the 
Rural  Electric  they  had  a  line  coming  down  to- 
wards Richland,  and  it  was  crossing  down  at  the 
Horn,  but  oh,  I  judge  it  is  probably  20  miles 
straight  south  of  our  line. 
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Q.  20  miles  straight  south  of  your  line.  Where 
was  your  line,  ^Yhe^e  was  the  Coyote  Junction  sta- 
tion located  from  the  railroad  station  or  siding  of 
Allard? 

Mr.  Ramsey:  If  the  Court  please,  hefore  we  go 
any  further  into  this  matter  I  believe  at  least  the 
Court  and  counsel  are  entitled  to  know  where  we're 
iieaded. 

Mr.  Powell :  Counsel  made  a  point  all  through 
this  case  that  the  only  market  was  the  Pacific*  Power 
and  Light  Company.  I  want  to  show  that  there  was 
another  market  in  1943.  I  think  that  is  material, 
counsel.  [756] 

The  Court:     Well,  all  right,  go  ahead. 

A.  The  Allard  railroad  station  was  just  about 
a  mile  east  of  our  junction  at  Coyote. 

Q.     It  was  on  the  Milwaukee  tracks? 

A.  It  was  just  about  a  mile  west  of  the  Mil- 
waukee tracks,  at  Coyote  Junction. 

Q.  Well,  the  Allard  station  was  on  the  tracks, 
wasn't  it? 

A.  The  Allard  station  was  on  the  track,  but  I 
thought  you  asked  me  about  our 

Q.     Coyote  Junction?  A.     Coyote  Junction. 

Q.  That  was  a  mile  west  of  the  Allard  station, 
is  that  right?  A.     Yes. 

Q.  Now,  Mr.  Salvini,  the  Horn  that  you  refer 
to  is  the  i)oint  in  the  Yakima  River  that  is  the 
farthest  north  in  Benton  County? 

A.  Well,  we  call  the  Horn  the  point  wheie  tlic 
Yaki?na  River  between  Benton  City  and  Richland 
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makes  that  big  -curve,   just  before   it   gets   to   the 

Kennewick  and  Richland  dam. 

Q.  I  see.  Now,  there  has  been  some  discussion, 
Mr.  Salvini,  about  the  governor  on  the  number  1 
generator.  Do  you  know  when  that  governor  was 
overhauled  ? 

A.  The  governor  to  the  number  1  generator  was 
overhauled  in  1941.  The  winter  of  1940  and  '41,  I 
think  it  is,  when  we  put  in  the  new  generator,  and 
we  rebuilt  that  number  1  [757]  governor  and  put 
in  a  new  Woodward  governor  on  the  other  gener- 
ator. 

Q.     What  kind  of  a  governor  was  the  old  one? 

A.  The  old  one,  I  think  they  called  it  Allis 
Chalmers.  I  don't  know  if  it  is  or  not,  but  I  think 
that's  what 

Q.  I  see;  now,  what  work,  if  any,  had  the  Dis- 
trict done  in  taking  care  of  the  pole  line,  that  is, 
the  transmission  line. 

A.  Well,  the  transmission  line,  we  been  doing 
Avork  right  along,  all  the  time.  We  did  the  first 
around  1934,  1935,  we  got  a  carload  of  treated 
stumps,  I  mean  stubs,  and  we  started  at  that  time, 
and  every  time  that  there  was  something  needed, 
well,  we  go  along  and  replace  them,  and  along  '37, 
'38,  and  '39,  during  the  W.P.A.,  whenever  the 
W.P.A.  didn't  was  busy  in  the  summer  in  agricul- 
tural work,  we  kept  them  busy  all  winter  to  re-stub 
those  poles  or  replace  them,  whenever  they  was  out 
of  repair,  so  the  line  we  kept  in  number  one  all 
the  time.  We  put  in  probably  90  or  95  poles,  new 
ones,  since  1937. 
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Q.     Yes.   Do  you  know  how  many  81111)8? 

A.  No,  I  don't  know  the  number,  because  there 
was  a  lot  of  stubs.  Whenever  we  run  out  of  those 
treated,  why,  we  used  to  get  a  pole  and  saw  him  up 
and  make  a  stub,  so  I  don't  just  the  number. 

Q.  Wliat  condition  was  the  line  in,  or  the  poles 
in,  in  the  [758]  spring  of  1943? 

A,     They  was  in  good  condition. 

Q.  And  about  the  construction  of  this  line  along 
tlie  hillside,  Mr.  Salvini,  was  there  anything 
peculiar  about  the  construction  of  this  pole  line 
along  the  hillside? 

A.  Well,  the  hillside  was  practically  all  in  solid 
rock.  It  was  up  on  the  top  of  the  hills  where  some 
mile  or  so  up  there  was  kind  of  hard  to  get  at,  to 
those  poles,  but  being  that  they're  down  in  solid 
rock,  well,  usually  they  didn't  give  much  trouble. 

Q.  Well,  how  were  those  poles  put  in,  if  you 
know? 

A.  Well,  I  don't  know;  those  poles  was  put  in 
up  there  by  the  previous  company. 

Q.     Well,  are  they  right  on  the  rock  cliff? 

A.     Some  of  it,  they  are. 

Q.  Do  you  know  how  much  water  was  pumped 
at  Coyote  Pumping  Station? 

A.  I  know  we  had  the  ditcli  clear  full,  and  they 
claimed  we  just  had  a  reading  up  there,  that  when- 
ever the  gate's  under  four  foot  it  was  time  to  not 
put  any  more  in  the  ditch,  but  we  kept  it  full  all 
the  time,  from  96  to  up  around  100,  and  that  read- 
ing, I  don't  know  if  it  means  feet  or  inches  or  what 
it  was. 
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Q.     Where  was  that  reading? 

A.  Well,  it  was  up  at  the  head  of  the  pipe  line 
that  emptied  [759]  out  into  the  canal. 

Q.  I  see.  How  much  water  did  you  deliver  per 
acre  per  year'? 

A.     Well,  we  used  to  deliver  96  acre  inches. 

Q.     Was  that  more  than  was  needed? 

A.  Well,  yes,  it  is,  but  we  had  the  water,  and  it 
won't  cost  us  any  more  to  have  the  ditch  full  than 
to  not,  so  as  long  as  we  have  it,  well,  we  didn't  have 
any  more  new  facilities  for  taking  in  the  new  ones, 
so  we  just  give  plenty  of  water. 

Q.  You  gave  everybody  all  the  water  they 
wanted  ? 

A.  Well,  I  suppose  the}^  were,  because  some  of 
the  fellows  they  didn't  change  it  for  two  or  three 
days,  so  they  must  have  got  all  they  want. 

Mr.  Powell:     That's  all. 

Cross-Examination 
By  Mr.  Ramsey : 

Q.     How  old  was  this  power  line,  Mr.  Salvini? 

A.     Huh? 

Q.     How  old  is  this  power  line? 

A.  This  power  line,  I  don't  know  when  it  was 
built.  I  was  told  it  was  around  1910  or  1912  or  '13 ; 
I  don't  know  just  what  year. 

Q.  Well,  was  that  put  in  by  the  old  Hanford 
Power  and  Irrigation  Company  to  run  from  the 
power  plant  down  to  the  pumping  station  ? 

A.     That's  what  I  was  told.  [760] 

Q.     And  at  that  time  the  line,  what  you  call  the 
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stub  line  in  the  station,  was  a  part  of  the  orioinal 

line,  wasn't  it? 

A.     I  suppose  they  were;  I  don't  know. 

Q.  Well,  that  so-called  stub  line  is  a  66,000  volt 
line  too,  isn't  it?  A.     Yes. 

Q.  And  the  only  thing  is,  the  P.  P.  &  L.  tied  on 
to  the  line  at  what  is  now  known  as  Coyote  Junc- 
tion ;  that 's  the  only  change  that 's  been  made  to  the 
line  since  it  w^as  originally  built,  isn't  it,  that  the 
P.  P.  &  L.  tied  on  to  it  at  what  is  now  known  as 
Coyote  Junction?  A.     Yes. 

Q.  Now,  the  power  plant  up  there  was  built 
about  1907,  I  believe  it  says  on  the  building? 

A.     I  think  so. 

Q.  And  the  transmission  line  was  built  to  carry 
the  power  generated  there  down  to  the  pumping 
plant?  A.     I  suppose  they  were. 

Q.  Was  the  pumping  plant  at  Coyote  there 
pumping  to  capacity  during  the  season? 

A.     She  was  pumping  full  capacity? 

Q.  I  say,  was  the  pumping  plant  pumping  to 
capacity  duHng  the  season? 

A.     Well,  not  if  we  had  a  bigger  canal.  [761] 

Q.     Not  if  you  had  a  bigger  canal  ? 

A.  If  we  had  a  bigger  canal  we  could  pump  more 
water. 

Q.  If  the  pump  was  pumping  to  capacity  that's 
all  the  water  it  could  j)ump,  wasn't  it? 

A.  Well,  I  was  told  by  peo])le  that  used  to  take 
care  of  the  repairs  up  there  that  they  could  pump 
more  water  if  we  had  a  place  to  put  it;  the  jmmps 
were  bigger  than  the  canal  would  carry. 
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Q.  You  mean  the  canal  wouldn't  carry  the  water 
that  was  pumped  by  the  pump,  is  that  right*? 

A.     Yeh. 

Q.  About  what  part  or  per  cent  of  the  water  that 
was  pumped  into  that  canal  do  you  figure  was  de- 
livered on  to  the  land,  Mr.  Salvini? 

A.  Well,  I  didn't  know  just  the  amount  that  was 
delivered.  We  was  told,  we  had  several  engineers 
up  there  to  check  it  through  the  season,  we  wanted 
to  know  just  how  much  we  was  losing  through 
evaporation  or  seepage,  but  eA^en  at  that  we  had  lots 
of  water,  the  laterals  that  we  took  over  from  the 
comi)any,  they  was  full  all  the  time. 

Q.  Well,  you  say  even  at  that ;  you  by-passed  my 
question. 

A.  I  didn't  know  just  the  amount  that  we  was 
losing. 

Q.  Well,  now  as  a  matter  of  fact,  you  estimated 
yon  were  losing  at  least  50  per  cent  of  the  water  that 
was  pumped  into  that  ditch,  before  it  got  to  the 
land?  [762] 

A.  Well,  I  don't  think  it  was  quite  50  per  cent 
that  they  told  us. 

Q.     You  don't  think  it  was  quite  50  per  cent? 

A.     No. 

Mr.  Ramsey:    I  think  that's  all. 

The  Court :    Any  further  questions  ? 

Mr.  Powell:     No. 

(Whereupon,  there  being  no  further  ques- 
tions, the  witness  was  excused.) 
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Mr.  Ramsey:  May  I  ask  if  tliis  witness  also  will 
be  available  when  the  government  puts  on  its  case? 

Mr.  Powell:    Mr.  Salvini? 

Mr.  Ramsey:     Yes. 

Mr.  Powell:  Yes,  I'll  ask  him  especially  to  stay. 
Mr.  Salvini,  we  just  want  you  to  stay  here  in  the 
courtroom.    That's  what  you  wanted? 

Mr.  Ramsey:  Yes,  I  don't  want  to  make  him  my 
witness  now. 


BARRY  DIBBLE 

called  as  a  witness  on  behalf  of  the  defendant,  being 
first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Powell : 

Q.     State  youi^  name,  please. 

A.     Barry  Dibble. 

Q.     B-a-r-r-y  D-i-b-b-1-e? 

A.     That's  correct  [763] 

Q.     Where  do  you  live,  Mr.  Dibble? 

A.     Redlands,  California. 

Q.  Could  you  speak  a  little  louder,  please,  Mr. 
Dibble?  What  is  your  business,  sir? 

A.     I  am  a  consulting:  eno-ineer. 

Q.     Do  you  have  any  de.gi-ees  in  engineering  ? 

A.  Yes,  I  graduated  from  the  University  of 
Minnesota  with  a  degree  of  Electrical  Engineer. 

Q.     And  when  was  that?  A.     In  1903. 

Q.  Did  you  ever  attend  any  college  or  university 
here  in  the  State  of  Washington? 
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A.  Yes,  I  attended  the  College  at  Pullman,  which 
was  then  called  the  Washington  Agricultural  Col- 
lege. 

Q.  Are  you  a  member  of  any  society  of  en- 
gineers ? 

A.  I  am  a  member  of  the  American  Institute  of 
Electrical  Engineers,  and  of  the  American  Society 
of  Civil  Engineers,  and  of  the  American  Association 
of  Engineers;  also  a  member  of  the  American  So- 
ciety of  Agricultural  Engineers. 

Q.  When  did  you  first  havq  any  connection  with 
a  power  plant,  Mr.  Dibble*? 

A.  In  1899,  while  I  was  going  to  school  at  Pull- 
man, I  worked  in  the  power  plant  at  the  college, 
which  supplied  part  of  the  town  of  Pullman  and  the 
college. 

Q.  And  after  you  left  the  University  of  Minne- 
sota in  1903  [764]  what  work  did  you  follow? 

A.  The  first  work  done  was  supervising  the  con- 
struction of  the  powder  plant  at  the  Louisiana  Pur- 
chase Exposition  at  St.  Louis;  then  I  went  to  Cin- 
cinnati and  was  employed  on  the  electrical  con- 
struction of  a  steam  power  plant  for  the  Columbus 
and  Cincinnati  Traction  Company.  From  there  I 
went  to  Michigan  and  was  employed  on  a  traction 
company  between  Jackson  and  Battle  Creek,  then  to 
Shawinigan  Falls  in  the  Province  of  Quebec,  in 
Canada,  where  I  was  an  operator  in  the  hydro-elec- 
tric plant  there. 

Q.     How  long  were  you  there? 

A.  About  a  year.  From  there  I  went  back  to  my 
home  in  St.  Paul  and  was  employed  by  the  St.  Paul 
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Gaslight  Company,  which  had  both  the  gas  and  elec- 
tric system  in  St.  Paul  at  that  time,  then  I  went  to 
Minneapolis  and  was  with  the  Twin  City  Ra7)id 
Transit  Comi)any  for  three  years  on  hydro-electric 
steam  plant  and  substation  design  and  construction. 
Then  I  entered  the  United  States  Reclamation  Ser- 
vice, as  it  was  then  called,  in  1909. 

Q.     When? 

A.  In  the  year  1909,  and  was  assigned  to  the 
office  of  the  Chief  Electrical  Engineer  in  Los  An- 
geles. That  office  was  engaged  in  the  design  of 
numerous  hydro-electric  plants  and  some  steam, 
pum])ing  plants,  and  transmission  lines.  From 
there  I  was  sent  to  the  Minadoka  project  in  [765] 
Idaho,  where  for  five  years  I  was  superintendent  of 
the  power  and  pumping  system  there.  The  power 
plant  consisted  of  a  five  unit  plant,  each  unit  having 
a  capacity  of  2000  horsepower,  1400  kilowatts,  ap- 
proximately. In  that  capacity  I  handled  the  sale  of 
power  to  the  municipalities  and  to  farmers'  organi- 
zations which  were  organized  and  took  power  at 
central  points  and  from  substations  and  from  the 
power  plant  and  distributed  it  to  their  members. 
They  were  mutual  comjianies.  It  was  an  idea  de- 
veloped there  in  that  project,  before  the  time  of  the 
R.  E.  A.  At  the  end  of  five  years  I  was  made  man- 
ager of  the  project,  in  charge  also  of  the  irrigation 
system  of  about  121,000  acres,  and  of  storage  and 
delivery  of  stored  water  to  the  Minadoka  project, 
and  also  to  the  other  projects  on  the  Snake  River 
in  Idaho. 
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Q.  What  is  the  principal  town,  or  are  the  prin- 
cipal towns,  in  the  Minadoka  project*? 

A.     The  principal  towns  are  Rupert  and  Burley. 

Q.  In  your  work  there  with  the  Minadoka  proj- 
ect did  you  have  any  obligation  to  determine  or  allo- 
cate the  cost  of  the  power  plant  to  irrigation  and 
commercial  power?  A.     Yes. 

Q.     Was  there  an  irrigation  district  there  *? 

A.     There  were  two  irrigation  districts. 

Q.     Who  owned  the  power  plant?  [766] 

A.  Well,  the  title,  of  course,  was  in  the  United 
States,  and  there  were  different  interests,  the  irri- 
gation districts  had  different  interests.  It  was  allo- 
cated to  them  in  connection  with  their  construction 
charges. 

Q.  I  see,  and  that  is  the  basis,  or  rather,  there 
was  a  division,  or  was  there  a  division  of  the  power 
value  of  the  power  plant  property  between  irriga- 
tionp  and  commercial  power?  A.     Yes. 

Q.     Did  you  have  any  connection  with  it? 

A.     Yes. 

Q.     What  connection? 

A.     Well,  I  worked  it  out. 

Q.  And  you  worked  out  the  division  that  should 
be  made?  A.     Yes. 

Q.  In  this  particular  project  you  refer  to,  Mr. 
Dibble,  did  the  irrigation  district 

A.  May  I  correct,  there  ?  I  did  not  work  out  the 
division  between  the  two  districts,  but  my  work  con- 
sisted of  allocating  the  cost  of  operating  the  power 
system  between  the  irrigation  and  commercial  sales. 
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Q.  And  who  handled  the  commercial  sales  of 
power  from  the  Minidoka  i)roject? 

A.     That  was  my,  one  of  my  jobs  there. 

Q.  And  you  were  then  in  the  employ  of  the  Rec- 
lamation Bureau?     [767]  A.     Yes. 

Q.  Were  there  any  pumps  used  in  connection 
with  that  project  ? 

A.  Yes,  there  were  several  pumping  plants  of 
different  capacity. 

Q.  And  in  your  duties  there  at  the  Minidoka 
project  did  you  have  to  develop  markets  for  your 
power? 

A.  Yes,  I  went  there  before  any  power  was  sold 
at  all,  and  there  were  three  yearly  contracts  that  had 
been  made,  and  preparation  was  being  made  for  the 
sale;  beyond  that  I  developed  the  business  up  until 
the  time  I  left. 

Q.  And  did  you  sell  any  of  that  power  to  pri- 
vate companies?  A.     Yes. 

Q.  Now,  when  did  you  leave  the  Minidoka 
project?  A.     I  left  in  1923. 

Q.  By  the  way,  how  many  acres  are  there  in  this 
project  ? 

A.  About  121,000  in  the  project  as  it  was  at  that 
time.   It  has  since  been  increased  somewhat. 

Q.     Where  did  you  go  when  you  left  that  project  ? 

A.  I  was  made  chief  electrical  and  mechanical 
engineer  of  the  Bureau  of  Reclamation,  with  head- 
quarters in  Denver,  Colorado. 

Q.     How  long  were  you  there? 

A.     About  a  vear  and  a  half. 
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Q.  As  such  chief  electrical  and  mechanical  engi- 
neer for  the  [768]  Bureau  did  you  have  any  connec- 
tion with  power  plant  properties'? 

A.  Yes,  with  all  the  power  plant  properties  of 
the  Bureau  of  Reclamation,  both  the  design,  pre- 
liminary work,  and  the  design  and  construction  and 
supervision  of  the  operation  and  maintenance. 

Q.  And  what  connection,  if  any,  did  that  work 
have  to  do  with  the  division  of  the  cost  or  value  of 
power  plant  property  between  irrigation  and  power 
values  ? 

A.  Well,  I  don't  recall  in  that  position  that  the 
matter  came  up  at  all. 

Q.     It  was  principally  design  and  construction  ? 

A.    Yes. 

Q.  At  that  time  did  you  have  any  connection  with 
Boulder  or  Grand  Coulee  ? 

A.  Yes,  at  that  time  the  Bureau  of  Reclamation 
was  making  its  first  studies  of  both  those  projects, 
and  I  participated  in  the  design  and  preparation  of 
reports  on  both  of  them.  That  also  included  studies 
of  the  market  possibilities  for  the  power  that  was 
expected  to  be  generated.  There  were  several,  I 
might  add  that  there  were  several  smaller  projects 
that  the  marketing  of  power  was  a  feature  on  also, 
that  came  up  at  that  time. 

Q.     During  '23  and  '24  when  joii  were  in  Denver  ? 

A.     Yes. 

Q.     When  you  left  the  Bureau  where  did  you  go  ? 

A.  I  went  to  California  to  open  an  office  as  con- 
sulting engineer. 

Q.     At  Redlands,  California  ? 
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A.     Redlands ;  I  've  been  there  ever  since. 

Q.  Have  you  bad  any  connection  with  power 
2)lants  and  power  plant  properties  and  iri-igation 
since  that  time? 

A.     That  has  been  my  work  all  the  time. 

Q.  Did  you  ever  work  for  any  foreign  country, 
Mr.  Dibble? 

A.  Yes,  I  was  in  Mexico  for  a  year,  with  some 
very  brief  intermissions,  working  for  the  National 
Irrigation  Commission  of  Mexico.  That  was  prin- 
cipally in  the  years  1928  and  '29. 

Q.  Are  you  a  consulting  engineer  for  any  agen- 
cies now  handling  and  marketing  power,  or  operat- 
ing power  properties?  .'.1.!.' 

A.  Yes.  I  am  consulting  engineer  for  thfe  United 
States  Indian  Service,  Office  of  Indian  Affairs,  I 
presume  it  should  be  called.  There  are  two  projects 
in  Arizona  in  which  power  marketing  and  genera- 
tion is  involved,  one  the  San  Carlos  i)rojeCt,  which 
is  around  the  town  of  Coolidge,  about  half  way  be- 
tween Phoenix  and  Tucson;  the  other  the  Colorado 
River  project,  near  the  to\\Ti  of  Parker,  Arizona. 
Another  project  in  which  the  same  activity  is  in- 
volved is  the  Flathead  Project,  in  Montana,  where 
the  project  has  a  [770]  small  hydro-electric  plant, 
and  also  buys  i)Ower  from  the  Kerr  Dam  of  the 
Montana  Power  Company,  under  the  terms  of  a 
license  from  the  Federal  Power  Commission  to  the 
Montana  Power  Company. 

The  Court:  The  court  will  re(;ess  now  for  ten 
minutes. 

(Short  recess.) 
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(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

Direct  Examination 
(Continued) 
By  Mr.  Powell : 

Q.  Mr.  Dibble,  you  stated  that  you  had  been 
consulting  engineer  with  the  United  States  Indian 
Service  ?  A.     Yes. 

Q.  In  that  same  connection,  did  you  have  any 
work  on  the  Wapato  Project?  A.     Yes. 

Q.  How  long  have  you  been  consulting  engineer 
and  had  connection  with  the  Wapato  Project? 

A.     Since  about  1927,  I  think. 

Q.     Do  they  have  any  power  plants'? 

A.  Two  hydro-electric  plants,  and  one  direct 
pumping  plant. 

Q.  How  do  the  plants  on  the  Wapato  Project 
compare  with  the  Priest  Rapids  plant  ? 

A.     They're  quite  similar  in  size. 

Q.    What  about  the  pumping  plant?  [771] 

A.  It  is  a  little  larger  than  the  pumping  plant 
on  the  Priest  Rapids  project. 

Q.  That  is,  the  Wapato  plant  is  larger  than  the 
Priest  Rapids  plant? 

A.  It  has  a  capacity  of  120  second  feet,  com- 
pared with  about  90  or  100  second  feet  on  the  Priest 
Rapids  plant. 

Q.     How  do  the  power  plants  compare  in  size? 

A.  One  of  them  has  a  rated  capacity  of  2400 
kilowatts,  the  other  one  has  a  capacity  of  about 
1800,  as  I  remember  it,  I'm  not  sure,  1600  or  1800. 
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Q.  They're  approximately  tlie  same  size  as  tlie 
Priest  Rapids  plant,  or  similar  in  size  to  the  Pi'iest 
Rapids  plant? 

A.  The  Priest  Rapids  plant  falls  between  them, 
in  capacity,  in  rated  capacity. 

Q.  Are  the  Wapato  plants  operated  the  year 
'round  ?  A.     No. 

Q.     When  are  they  operated  ?  " 

A.  They're  operated  in  the  summer  time.  There 
are  dro])s  in  the  main  canal,  and  they  use  the  irri- 
gation water  to  produce  power. 

Q.     The  water  is  taken  from  where? 

A.     From  the  Yakima  River. 

Q.     Just  below  the  gap?  A.     Yes. 

Q.  Now,  in  the  three  projects  you  mentioned, 
the  San  Carlos,  [772]  the  Flathead,  and  the  Colo- 
rado River  plants,  did  you  work  on  or  v<^as  there 
any  report  made  by  you  of  the  division  in  values 
between  irrigation  and  power? 

A.  Not  at  Wapato;  there  was  on  the  San  Carlos 
and  the  Flathead  projects. 

Q.  Have  you  been  doing  any  work  in  connection 
with  the  marketing  of  power,  Mr.  Dibble,  other  than 
that  you  have  mentioned  in  connection  with  these 
projects? 

A.  Well,  my  work  in  Mexico  involved  the 
marketing,  or  at  least  the  study  of  mai-keting  of 
power  from  the  dams  that  were  in  contemplation 
there.  I've  done  some  work  for  the  Bureau  of 
Reclamation  in  that  connection,  and  for  the  Metro- 
politan Water  District  of  Los  Angeles,  Southern 
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California,  and  for  irrigation  districts  in  Texas  and 
New  Mexico,  and  one  project  in  Idaho  known  as 
the  Clear  Lakes  project,  and  I  presume  others. 

Q.     Do  you  do  work  for  the  War  Department? 

A.     Yes. 

Q.     In  what  connection? 

A.  Well,  I  now  have  a  consulting  contract  with 
the  Seattle  District  Office  in  connection  with 
studies  on  the  Columbia  River  on  an  extension  of 
what  is  called  the  308  work.  I  have  a  contract  with 
the  Kansas  City  District  involving  studies  on  the 
Osage  River,  where  both  flood  control  and  power 
and  navigation  are  included,  and  under  that  con- 
tract [773]  I  am  also  doing  some  work  for  the  Gar- 
rison District  at  Bismarck,  North  Dakota,  on  the 
Garrison  Dam  on  the  Missouri  River. 

Q.  When  you  were  asked  concerning  your  em- 
ployment in  this  case,  Mr.  Dibble,  did  you  get  a 
clearance  from  the  District  Office? 

A.  I  did,  from  the  Seattle  Army  Eiigineers' 
Office. 

Q.  You  advised  them  the  Irrigation  District  had 
requested  your  services  in  this  case?  A.     Yes. 

Q.  Have  you  ever  been  a  witness  in  actions  simi- 
lar to  this? 

A.  Well,  each  one  is  different,  but  they  have 
been  condemnation  cases. 

Q.  You  have  been  a  witness  in  condemnation 
cases  ?  A.     Yes. 

Q.  Now,  about  this  308  report,  what  connection, 
if  any,  did  you  have  with  that,  Mr.  Dibble? 
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A.  The  original  308  re])ort,  I  was  consnlting 
engineer  in  Portland  to  the  Division  and  District 
offices  and  to  the  Seattle  District  also.  That  work 
was  done  in  1930,  most  of*  it. 

Q.     What  particular  work  did  you  do? 

A.  I  made  my  particular  work  the  power  de- 
velopments and  the  power  markets. 

Q.     Power  development  and  power  markets'? 

A.     Studies,  yes. 

Q.  Have  you  had  any  connection  with  the  fixing 
of  any  rates  or  determination  of  rates  for  the  sale 
of  power?  A.     Yes. 

Q.    Where? 

A.  Well,  I  worked  out  the  rates  for  the  Mina- 
doka  project  in  Idaho,  I  worked  out  the  rates  for 
these  Indian  projects  and  for  other  projects,  and 
did  some  work  in  connection  with  the  Bonneville 
Administration. 

Q.     When  was  that? 

A.     The  Bonneville  work  was  in  1939. 

Q.  And  who  was  operating  the  Bonneville  Ad- 
ministration at  that  time? 

A.  At  the  time  I  went  there  Mr.  Frank  Banks 
was  the  administrator,  was  taking  that  over,  and 
before  I  left  Dr.  Raver  had  been  appointed. 

Q.  And  when  you  were  there  were  you  with  the 
Reclamation  Bureau?  A.     No. 

Q.     What  agency  was  operating  the  Bonneville? 

A.  The  Bonneville  Power  Administration  was 
operating  the  system,  as  it  is  now.  Mr.  Banks  was 
assigned  there  temporarily  to  fill  in  the  vacancy 
that  had  been  created  by  the  death  of  Mr.  Ross. 


778  United  States  of  America  vs. 

(Testimony  of  Barry  Dibble.) 

Q.  And  you  were  assigned  there  temporarily 
under  Mr.  Banks'?  [775] 

A.     Yes,  I  was  the  assistant  administrator. 

Q.  What  work  did  you  do  there  in  connection 
with  the  determination  of  power  rates? 

A.  Well,  the  major  part  of  the  work  that  came 
within  my  field  was  the  power  contracts  and  nego- 
tiations, the  handling  of  rates  matters,  and  such 
things,  along  with  the  transmission  work  and  so 
forth. 

Q.  Were  the  transmission  lines  as  they  now  exist 
built  at  that  time? 

A.  Not  all  of  them,  no.  In  fact,  most  of  them 
were  not. 

Q.  What  about  the  line  from  Coulee  to  Bonne- 
ville? 

A.  That  was  under  construction,  had  not  been 
completed;  in  fact,  hadn't  passed  much  beyond  the 
survey  stage. 

Q.  How  long  were  you  there  with  the  Bonne- 
ville Administration  ? 

A.     About  four  months. 

Q.     About  four  months?  A.     Yes. 

Q.  During  that  time  were  any  particular  rates 
established  and  later  approved  ? 

A.  Yes,  we  worked  out  the  revision  of  the  rate 
schedules  to  make  them  more  flexible  and  adaptable, 
and  under  the  Bonneville  Act  any  rates  that  are 
established  must  be  approved  by  the  Federal  Power 
Commission.    I  went  to  Washington  to  talk  them 
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over  with  the   Federal   Power   [776]   rommission, 

and  they  were  finally  approved. 

Q.  There  has  been  some  discussion  about  the 
Bonneville  Dump  Power  rate,  Mr.  Dib})le.  Did  you 
have  any  connection  with  the  establishment  of  that 
rate?  A.     Yes,  I  designed  the  rate. 

Q.     And  what  is  that  rate? 

A.  It  is  a  rate  of  21/0  mills  a  kilowatt  hour  for 
surplus,  dump  power,  with  the  condition  that  the 
power  is  withdrawable  at  any  time,  and  that  the 
operating  purchaser  must  have  a  sufficient  capacity 
so  that  he  can  carry  his  load  if  the  power  is  with- 
drawn. 

Q.  Have  you  had  any  connection  with  the  sale 
of  any  power  sites  or  power  properties? 

A.  Yes.  After  I  left  the  Bureau  of  Reclamation 
I  promoted  a  company,  finally  sold  a  power  site 
near  Buhl,  Idaho. 

Q.     Now,  what  was  the  name  of  that? 

A.  That  was  the  Farmers'  Mutual  Power  Com- 
pany. 

Q.     Sold  to  whom? 

A.  Well,  that  is  the  company  that  was  to  or- 
ganize the — it  was  organized  to  handle — the  site 
was  sold  to  the  Idaho  Power  Company. 

Q.  The  site  was  sold  to  the  Idaho  Power  Com- 
pany, is  that  right? 

A.  I  did  not  conduct  the  negotiations  with  the 
Idaho  Power  Company  when  the  sale  was  finally 
made  there;  the  Farmers'  [777]  Mutual  Company 
had  an  o[)tion  on  the  site. 
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Q.  And  have  you  testified,  in  any  condemnation 
cases  involving  power  properties,  Mr.  Dibble? 

A.     Yes. 

Q.     Have  you  testified  in  the  State  of  Oklahoma? 

A.     Yes. 

Q.     In  what  case? 

A.  I  am  not  sure  of  the  title  of  the  case.  It 
involved  the  Pensacola  dam  site,  on  the  Grand 
River.  The  case  was  brought  by  the  Grand  River 
Dam  Authority  against  the  owners  of  the  site. 

Q.  And  have  you  testified  in  any  cases  in  the 
State  of  Washington? 

A.  Yes,  I  have  testified  in  several  cases  in  con- 
nection with  Grand  Coulee  Dam  and  reservoir,  in- 
volving the  Grand  Coulee  dam  site  originally,  and 
later  a  suit  against  the  Big  Bend  Transit  Company 
for  the  condemnation  of  The  Narrows  site,  on  the 
Spokane  River.  I  also  prepared  to  testify  in  the 
case  involving  the  Kettle  Falls  site  and  another 
site  farther  up  the  river,  I  forget  the  name  of  it. 

Q.  The  Kettle  Falls  case  was  not  actually  tried, 
was  it?  A.     Well,  no  testimony  was  taken. 

Q.     No  testimony  was  taken  in  the  case? 

A.     No. 

Mr.  Powell:  Now,  I  pass  from  that,  if  your 
Honor  [778]  please.  If  counsel  wants  to  examine 
the  witness  as  to  his  qualifications,  he  can  do  it  now. 

The  Court:  Well,  why  not  examine  him  in  the 
regular  way?  That's  part  of  the  cross-examination, 
his  qualifications. 
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Direct  Examination 
(Continned) 

Q.  Ml-.  Dibble,  when  were  you  first  consulted 
about  this  particular  case,  if  you  recall? 

A.     Some  time  last  fall. 

Q.  And  have  you  seen  the  Priest  Rapids  power 
plant  ?  A.     Yes. 

Q.     And  the  Canal?  A.     Yes. 

Q.     Have  you  seen  the  pumping  stati(m? 

A.     Yes. 

Q.  Have  you  made  a  detailed  examination  of  the 
iri'igation  system? 

A.     No,  not  very  much  in  detail. 

Q.  Have  you  been  in  court  and  heard  all  the 
evidence  in  connection  with  the  inventories  that 
were  made  of  the  properties?  A.     Yes. 

Q.  In  that  connection,  Mr.  Dibble,  have  you 
prepared,  or  have  you  examined,  the  })ropei'ties  to 
give  your  opinion  as  to  the  per  cent  condition  of 
them?  [779]  A.     I  have. 

Q.  In  some  cases  were  properties  missing  that 
were  included  on  the  inventories?  A.     Yes. 

Q.  As  to  those  properties  you  haven't  been  able 
to  fix  a  per  cent  condition,  have  you? 

A.  No,  but  they  wore  in  general  relatively 
minor. 

Q.  ('ould  you  just  briefly  give  a  desci-iption  of 
the  power  canal  and  power  plant  and  transmission 
line,  and  tell  us  what  you  arrived  at  as  the  per  cent 
condition  and  the  reproduction  cost  new,  and  the 
cost  new  less  depreciation? 
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A.  The  power  canal  takes  out  of  the  Columbia 
River  about  two  miles  above  the  power  plant,  and 
consists  of  a  chamiel  which  to  some  extent  was  a 
natural  channel,  but  has  been  improved.  It  now 
carries  the  flow  of  water  which  is  required  for  the 
power  plant.  The  power  plant — do  you  wish  to  go 
through  the  entire  property  in  that  way? 

Q.     Yes,  please. 

A.  The  power  plant  or  generating  stations  con- 
tains two  generating  units  with  a  large  number  of 
auxiliary  items  of  equipment,  including  exciters 
and  transformers,  coil  circuit  breakers,  switch 
board,  and  similar  equipment  which  is  needed  for 
operation.  From  the  power  plant  to  the  pumping 
station  there  is  a  transmission  line,  wood  pole  con- 
struction, of  66,000  volts,  about  16  miles.  14.4  [780] 
miles,  or  90  per  cent,  is  used  jointly  to  carry  power 
that  is  sold  and  power  that  is  used  at  the  pumping 
station  at  Coyote  Rai^ids.  The  pumping  station  con- 
tains four,  or  did  contain  four,  pumps 

Q.  Before  we  leave  the  power  plant  property, 
Mr.  Dibble,  could  you  give  us  the  quantities  and  the 
reproduction  cost  new,  the  per  cent  condition,  and 
depreciated  values  as  you  have  estimated  them? 

A.  The  power  canal  has  been  inventoried  by 
Mr.  Hall,  and  I  have  used  his  inventory  of  the  ex- 
cavation as  the  basis  for  my  estimate.  He  estimated 
that  there  were  222,000  cubic  yards  of  excavation. 
From  a  general  examination  of  the  canal  I  have 
estimated  that  one-third  of  that  excavation  was  in 
rock,  and  two-thirds  in  gravel.    The  estimated  cost, 
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unit  cost,  which  I  put  on  that  work  is  $1.00  a  yard 
for  the  rock,  30  cents  for  the  gracel,  making  a  com- 
bined cost  of  $118,400.00.  In  comiection  with  tlie 
power  canal 

Mr.  Ramsey:  Just  a  moment,  if  you  please.  T 
didn't  get  the  amount  there. 

A.     $118,400.00. 

Mr.  Ramsey:     $118,400.00.    All  right. 

A.  In  connection  with  the  diversion  of  water 
into  the  canal  there  is  a  crib  dam  that  crosses  one 
of  the  channels  of  the  Columbia  River.  There  is 
also  a  spillway  structure.  [781]  The  inventory  does 
not  contain  any  estimate  of  the  quantities  that  are 
involved,  and  I  felt  it  best  to  omit  those  in  making 
up  my  estimate,  so  that  my  estimate  is  definitely 
shoi't  the  amount  of  cost  involved  in  those  items. 
To  the  estimate  of  excavation  I  have  added  15  per 
cent  for  the  item  of  general  expense,  including  such 
items  as  management,  engineering,  supervision, 
legal,  clerical,  travel  expense,  and  items  of  that 
nature.  This  amounts  to  $17,800.00,  making  a  total 
of  $136,200.00  for  the  power  canal.  As  to  condition, 
I  estimate  that  at  100  per  cent.  There  is  no  depi'e- 
ciation. 

As  to  the  generating  station,  T  have  taken  the 
rated  capacity  of  this  station,  2100  kilowatts,  and 
have  analyzed  the  cost  of  stations  of  more  or  less 
similarity  to  this  one  in  head  and  in  capacity,  and 
have  availed  myself  of  other  data  relating  to  that 
sort  of  thing,  and  have  arrived  at  a  rejiroduction 
cost  for  the  generating  station  of  $514,500.00  as  a 
reasonable  estimate  for  this  purpose. 
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Q.  Does  that  include  the  property  on  which  it 
is  located,  and  the  equipment  in  the  plant,  and  the 
structure  itself? 

A.  I  haven't  made  any  allowance  for  the  prop- 
erty on  which  it  is  situated.  It  does  include,  how- 
ever, the  power  plant  building,  the  equipment,  the 
operators^  camp,  the  overhead  charges,  all  the  items 
that  would  be  a  direct  charge  against  the  plant 
itself.  I  have  estimated  the  over-all  [782]  condition 
of  the  plant  at  60  per  cent.  In  this  connection  I 
probably  should  say  that  it  also  includes,  my  esti- 
mate also  includes  the  substation,  the  transformers 
and  coil  circuit  breakers,  and  that  sort  of  thing, 
which  are  included  in  the  building  and  in  the  plant 
as  it  now  stands. 

Q.  In  that  connection,  Mr.  Dibble,  when  you 
made  the  examination,  did  you  have  available  the 
copy  of  Mr.  Tinling's  inventory?  A.     I  did. 

Q.  And  did  you  check  the  property  there 
against  his  inventory? 

A.  Yes,  I  spot-checked  it  on  major  items  of 
equipment,  so  far  as  it  was  possible  to  do  it,  and 
examined  the  property  to  assure  myself  in  general 
that  it  was  correct,  that  the  inventory  was  correct. 

Q.     And  what  did  you  find  as  to  whether  it  was? 

A.  Well,  I  found  a  few  things  that  needed  cor- 
rection. They  have  been  now  corrected  in  Mr.  Tin- 
ling's  statement.  What  I  had  was  a  preliminary 
statement.  After  my  examination  Mr.  Tinling  went 
there  and  checked  it  up  himself,  and  corrected  his 
inventory. 
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Q.  And  the  inventory  as  filed  here,  exhibit  9, 
is  the  corrected  iiivontory,  is  that  ri^lit? 

A.     Yes. 

Q.  Now,  you  were  testifying  concerning  the  per 
cent  condition.  [783] 

A.  I  have  estimated  the  over-all  per  cent  con- 
dition at  60  per  cent,  and  the  reproduction  cost  less 
depreciation  at  $308,700.00. 

Q.     Would  you  give  us  that  again,  })lease? 

A.     $308,700.00.    The  transmission  line 

Q.  Pardon  me,  does  that  include  the  transmis- 
sion line? 

A.     That  does  not  include  the  transmission  line. 

Q.  Then  your  figure  of  $308,700.00  is,  then,  the 
reproduction  cost  less  depreciation,  is  that  correct? 

A.  Yes,  and  that  fi,gure  does  include  the  siil)- 
station,  but  not  the  transmission  line. 

Q.     Could  you  give  us  the  transmission  line  now? 

A.  The  transmission  line  as  far  as  Coyote  Jimc- 
tion  I  have  estimated  at  $5600.00  a  mile.  I  have 
made  somewhat  detailed  estimate  of  that,  and  14.4 
miles  amounts  to  $80,600.00.  I  have  estimated  the 
over-all  per  cent  condition  on  that  line  at  40  per 
cent,  making  the  reproduction  cost  less  depr-eciation 
$32,200.00.  The  total  of  those  items,  then,  is  $731,- 
300.00  as  a  reproduction  cost  new,  and  $477,100.00 
as  the  re]3roduction  cost  less  depreciation.  That 
makes  the  weighted  average  per  cent  condition  65, 
a])proximately. 

Q.  Now,  may  we  go  back  to  the  power  plant  for 
just  a  minute?   Have  you  had  any  experience  with 
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AUis  Chalmers  generators  similar  to  the  nmnber  1 

nnit?  [784]  A.     Yes. 

Q.  Where?  Did  they  have  them  at  the  Mina- 
doka  project? 

A.  The  turbines  there  were  Allis  Chalmers,  not 
the  generators;  those  were  Westinghouse  genera- 
tors. The  transformers  there,  however,  were  Allis 
Chalmers,  a  different  type  than  these  at  Priest 
Rapids,  but  much  of  the  equipment  at  Priest 
Rapids,  there  was  a  considerable  similarity  to  that 
at  the  Minadoka  power  plant.  The  Minadoka  power 
plant,  by  the  way,  was  built  about  the  same  time  as 
the  Priest  Rapids  plant. 

Q.  It  was  built  about  the  same  time  as  the  Priest 
Rapids  plant? 

A.  Yes,  it  was  begun  in  1908  and  completed,  and 
the  installation  of  all  the  units,  was  completed  about 
1911. 

Q.     Is  it  still  producing  electricity? 

A.     Oh,  yes.    It  is  in  very,  very  good  condition. 

Q.     How  long  has  it  been  since  you  have  seen  it  ? 

Mr.  Ramsey:     Now,  if  the  Court  please 

Mr.  Powell:     I'll  withdraw  it. 

The  Couii::     All  right. 

Direct  Examination 
(Continued) 

Q.  You  say  the  Allis  Chalmers  turbine  was  used 
in  the  Minadoka  plant?  A.     Yes. 

Q.  In  your  estimate  of  the  reproduction  cost 
of  the  turbines  [785]  would  you  mind  explaining 
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what  kind  of  turbines  are  used  now,  how  the  ones 
in  the  Priest  Ra})ids  phmt  differ  from  tliose  used 
now,  and  how  you  arrived  at  tlie  reprodu^'tion  eost 
new  f 

A.  Well,  sinee  the  Priest  Rapids  plant  was  built 
a  new  type  of  turbine  has  been  developed,  and  that 
is  the  propeller  type,  for  low  head  use,  similar  to 
what  is  now  in  the  number  2  unit.  The  three  Fran- 
cis type  nmners  on  one  shaft  such  as  is  used  to 
operate  the  number  1  unit  was  designed  and  was 
very  good  for  the  purpose  of  opei'ating  at  rela- 
tively high  speed  at  low  heads  in  a  small  unit  snch 
as  the  number  1  unit  at  Priest  Rapids,  but  styles 
have  changed,  and  that  type  of  installation  would 
not  be  used  any  more,  so  I  did  not  attempt  to  esti- 
mate on  that  basis,  but  estimated  on  the  plant  that 
would  funcion  equivalently  to  the  one  that  is  at 
Priest  Rapids.  It  would  be  very  expensive,  un- 
reasonably expensive,  to  duplicate  a  unit  like  that. 

Q.     With  three  runners? 

A.     Now  at  Priest  Rapids. 

Q.     With  three? 

A.  Yes.  The  propeller  type  installation,  which 
would  be  a  modern  installation,  would  be  less  costly, 
and  1  thought  it  was  more  reasonable  to  estimate 
on  that  kind  of  a  basis,  and  these  plants  that  I  have 
compared  this  ])lant  to  aio  in  [786]  general  that 
tyj)e  of  plant.  There  is  one  which  I  have  used  in 
my  comparison  that  was  built  on  the  Boise  River 
in  Idaho  about  1911,  that  uses  the  Fi'aiicis  wheels, 
and  1  have  that  in  mv  study. 
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Q.  Are  the  Francis  type  turbines  used  in  modern 
plants  ? 

A.  Oh,  yes,  they're  used  very  extensively  in 
plants  with  somewhat  higher  heads  than  this  at 
Priest  Rapids. 

Q.     They  are  single  runner  units,  are  they? 

A.  Usually  single  runner — altogether  single  run- 
ner units  nowadays.  That  is  the  type  of  imit  that 
is  used  at  Grand  Coulee,  Boulder  Canyon,  and 
plants  that  exceed  60  or  70  feet  in  head  usually 
use  the  Francis  type. 

Q.  Now,  Mr.  Dibble,  did  you  also  examine  the 
Priest  Rapids  Irrigation  District  pumping  station 
at  Coyote  Rapids?  A.     Yes. 

Q.  At  the  time  you  were  there  what  was  the 
condition  of  the  transmission  line  between  Coyote 
Junction  and  the  pumping  plant? 

A.     It  had  been  removed. 

Q.     It  had  been  removed?  A.     Yes. 

Q.  Would  you  mind  detailing,  please,  your  gen- 
eral description  of  the  pumping  station  and  equip- 
ment, and  give  the  same  figures  for  the  pumping 
station  that  you  have  given  for  the  power  plant? 

A.  The  pumping  station  consists  of  four,  or  it 
consisted  of  four  main  units.  One  of  them  had  been 
removed.  There  were  two  units  which  were  origi- 
nally installed  that  were  Allis  Chalmers  units.  The 
third  large  unit  had  been  installed  between  them, 
and  then  there  was  a  small  fourth  unit  which  was 
used  for  pumping  early  in  the  season  and  sometimes 
for   supplementing   the   larger   units   later   in   the 
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sonson.  That  smaller  miit  had  been  taken  ont.  I 
did  not  see  that.  The  motors  are  directly  connected 
to  the  ]nimps,  and  piunp  water  from  the  rohimbia 
River  into  the  canal. 

The  two  original  pumps  are  connected  in  tandem 
and  are  used  in  tandem  at  times  when  the  pumping 
lift  is  so  great  that  one  of  the  pumps  will  not  raise 
the  water  from  the  river  to  the  canal.  At  other 
times  a  single  pump  is  used,  and  comes  through  the 
circuit.  When  the  river  is  high  enough  so  that  the 
pump  can  pump  the  water  without  the  boosting 
effect  of  the  second  one,  it  does  so.  There  is  a  sub- 
station also  in  connection  with  the  pumj)ing  plant, 
transformers  similar  in  type  but  smaller  than  those 
at  the  generating  station.  That  is  in  a  house,  not 
a  very  permanent  building,  but  it  seems  to  be  tight 
still.  The  pumping  station  itself  is  n  concrete 
building. 

I  understand  that  in  1943  there  was  a  wood  stave 
pipe  from  the  pumping  plant  to  the  canal.  1'hat's 
now  been  removed,  and  concrete  pipes  have  been 
put  there  in  [788]  place  of  it.  I  also  saw  the  staves 
and  bands  that  were  piled  up  there,  and  had  been, 
I  understood  that  they  had  been  purchased  and 
were  owned  for  use  by  the  Irrigation  District  in 
replacing  the  wood  stave  pipe,  l>ut  that  since  the 
United  States  took  over  the  plant  that  they  were 
not  used. 

Q.  What  about  the  intake  pipes  in  the  pumping 
station  ? 

A.     The  intake  pipes  are  of  steel 
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Q.     Could  you  speak  a  little  louder,  please? 

A.  The  intake  pipes  are  steel,  and  it  is  necessary 
to  start  the  pumps  to  create  a  vacuum  in  the  pump, 
pull  the  water  up  by  suction,  flood  the  pump  shell 
and  the  runners  in  the  pumps,  and  for  that  purpose 
a  priming  pump  had  been  used.  I  have  a  recollec- 
tion of  having  seen  the  priming  pump.  Some  of 
the  other  witnesses  testified  it  was  removed.  I  may 
be  wrong. 

Q.  Was  there  evidence  of  any  change  of  design 
of  the  pumping  station  intake? 

A.  Yes,  the  installation  of  the  third  pump  in- 
volved a  change  in  the  design.  The  third  pump, 
which  is  now  called  number  2  pump,  was  placed 
between  the  two  original  pumps. 

Q.  Did  you  make  any  survey  of  the  main  canal 
to  determine  quantities,  Mr.  Dibble? 

A.     No,  I  did  not.    I  saw  the  main  canal  at  sev-       | 
eral  points,   at  the   intake   and  farther  down  the 
canal,  and  followed  it  [789]   for  quite  a  distance 
through  the  brush. 

Q.  And  did  you  have,  at  the  time  you  made  your 
investigation,  a  preliminary  inventory  of  the  prop- 
erty? A.     I  did. 

Q.     And  the  equipment  in  the  pumping  station? 

A.     Yes. 

Q.  And  did  you  then  cheek  it  with  the  property 
there?  A.     I  did. 

Q.  Wliat  did  you  find  with  reference  to  ils 
accuracy  ? 
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A.  Well,  as  to  tbe  power  plant  I  found  some 
items  that  did  not  check,  and  those  were  called  to 
Mr.  Tinling's  attention,  and  he  revised  his  inven- 
tory after  he  looked  the  i)lant  over  again.  In  gen- 
eral, however,  the  inventory  checked  all  riglit. 

Q.  And  the  inventory  as  shown  in  exhibit  9  is 
the  corrected  inventory,  Mr,  Dibble?  A.     Yes. 

Q.  This  is  the  one  of  which  I  believe  you  have 
a  photostatic  copy? 

A.  Yes,  I've  used  it  and  examined  the  copy  pr.v- 
ticularly  in  detail. 

Q.  No^v,  can  you  give  us,  if  you  will,  please, 
Mr.  Dibble,  your  estimate  of  the  reproduction  cost 
new,  per  cent  condition,  and  reproduction  cost  new 
less  depreciation  of  the  properties  that  you  have 
described  in  connection  [790]  with  the  irrigation 
properties  ? 

A.  While  the  transmission  line  had  been  re- 
moved, it  had  evidently  been  thei'e.  Some  of  the 
poles  were  lying  on  the  gi'ound,  and  it  shows  on 
the  map,  and  has  been  testified  to.  I  used  as  the 
distance  from  Coyote  Junction  to  the  pumping 
plant  1.6  miles,  which  checks  with  the  map,  and  at 
$5600.00  a  mile,  the  reproduction  cost  of  this  line 
amounts  to  $9,000.00.  The  condition  has  been  taken 
the  same  as  the  average  condition  of  the  other  piece 
of  line  as  of  October  1,  1943,  making  the  reproduc- 
tion cost  less  depreciation  $3600.00.  The  Coyote 
Pumping  Plant,  I  have  estimated  that  in  a  manner 
similar  to  that  used  in  estimating  the  power  plant. 
The  rei)roduction  cost  of  that  is  estimated  at  $161,- 
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000.00.  The  condition,  including  what  might  be 
called  obsolescence,  has  been  estimated  at  35  per 
cent,  making  the  reproduction  cost  less  depreciation 
$56,300.00.  The  main  irrigation  canal  has  been 
estimated  on  the  basis  of  the  inventories  made  by 
Mr.  Hall,  and  included  in  his  exhibit.  I  don't  recall 
the  number  of  that. 

Q.    11. 

A.  Exhibit  number  11,  and  I  have  used  his  in- 
ventory in  connection  with  my  estimate.  He  shows 
excavation  common,  that  is,  earth,  266,000  cubic 
yards,  and  I  have  estimated  25  cents  a  yard  for  that 
work,  making  an  item  of  $66,500.00.  [791]  On  loose 
rock  and  gravel  excavation,  he  sets  up  an  item  of 
74,000  cubic  yards,  and  I  have  estimated  that  a  25 
cents  also. 

Q.     At  25  cents? 

A.  Yes,  making  that  item  $18,500.00.  I  have  not 
included  any  allowance  for  lining,  because  of  the 
condition  of  the  lining,  which  is  practically  all  de- 
preciated out.  Mr.  Hall  included  an  item  for  flumes, 
but  did  not  give  any  inventory,  and  because  of  lack 
of  information  I  decided  I  would  prefer  to  omit 
that  item.  In  concrete  used  in  transitions  and  so 
forth  Mr.  Hall  estimates  200  cubic  yards.  I've  put 
the  cost  at  $30.00  a  yard,  making  that  item  $6,000.00. 
Mr.  Hall  also  includes  an  item  for  spillway  gates 
and  checks.  I  have  omitted  that  because  I  didn't 
have  any  opportunity  to  see  those  items,  and  there 
is  no  inventory  included.  Those  items  that  I  have 
included  amount   to   $91,000.00.     To   them   I   have 
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added  an  item  for  general  ex]^ense  again,  inclnding 
management  and  engineering  supervision,  legal, 
clerical,  transportation  and  similar  items,  15  per 
cent,  amounts  to  $13,600.00,  making  a  total  of  $104,- 
600.00.  The  concrete  item  in  that  estimate  of 
$6,000.00  I  have  depreciated  50  per  cent,  which 
would  make  the  direct  depreciation  $3,000.00,  and 
to  that  I  have  added  its  share  of  the  overhead  item, 
amounting  to  $450.00,  so  that  I  have  deducted,  in 
figuring  [792]  the  reproduction,  $3,450.00,  making 
the  reproduction  cost  less  depreciation,  $101,100.00. 
The  lateral  system,  not  having  been  able  to  see  that, 
and  not  having  any  detail  on  it,  I  have  omitted  it 
also. 

The  Court:     We  will  recess  now  until  1:30. 

(Wliereupon,  the  Court  took  a  recess  in  this 
cause  until  1:30  o'clock  p.m.) 


Yakima,  Washington,  February  17,  1947 
1:30  o'clock  P.M. 

(All  parties  present  as  before,  and  the  trinl 
was  resumed.) 

Direct  Examination 
(Continued) 
By  Mr.  Powell: 

Q.  I  believe  when  you  stopped,  Mr.  Dibble,  you 
had  given  us  the  reproduction  cost  new  less  depre- 
ciation of  the  canal,  the  irrigation  canal,  had  you 
not  i  A.     Yes. 
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Q.  What  was  the  total  amount  that  you  had  for 
the  portion  of  the  transmission  line  from  Coyote 
Junction  to  the  pumping  plant,  the  pumping  plant 
and  structures,  and  the  irrigation  canals,  the  depre- 
ciated cost,  the  depreciated  value,  as  of  April  1, 
1943? 

A.  The  total  reproduction  cost  of  those  items  is 
$274,600.00,  reproduction  cost  less  depreciation  is 
$161,000.00,  which,  [793]  figuring  back,  gives  a 
weighted  average  per  cent  of  condition  as  59  j^er 
cent. 

Q.     Now,  is  that  as  of  any  special  date? 

A.     That  is  of  April  1,  1943. 

Q.     Pardon?  A.     April  1,  1943. 

Q.  Tlie  figures  that  you  have  given  us  for  the 
power  plant,  as  of  what  date  are  they? 

A.     October  1,  1943. 

Q.  What,  Mr.  Dibble,  is  the  rated  capacity  of 
the  power  ]3lant?  A.     2100  kilowatts. 

Mr.  Ramsey:     I  didn't  get  that. 

A.    2100  kilowatts. 

Q.     That  is  the  rated  capacity  of  the  plant,  sir? 

A.    Yes. 

Q.     What  does  that  mean? 

A.  Well,  that  is  the  rating  of  the  machine  by 
the  manufacturers.  It's  somewhat  of  a  nominal 
value,  because  it  doesn't  necessarily  represent  the 
limit  of  load  which  the  units  can  carry,  and  do 
carry,  but  it's  a  convenient  figure  to  use  in  compar- 
ing different  plants. 

Q.  Now,  did  you  examine  the  power  canal  when 
you  were  there?  A.     Yes. 
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Q.     By  the  way,  what  date  did  you  see  tlie  canal  ? 
A.     It  was  Januaiy  28th.  [794] 

Q.  Can  you  state  from  your  observations  and 
from  the  reading  on  the  gauges  whether  the  canal 
was  nearing  low  stage  at  that  time,  of  the  water 
in  the  river?  A.     Yes. 

Q.     Was  it? 

A.     It  was  rather  low ;  quite  low. 

Q.  And  have  you  obtained  any  information  con- 
cerning the  condition  of  the  canal  in  '43,  Mr. 
Dibble? 

A.  Yes,  I've  examined  the  profiles  and  sections 
of  the  canal  that  I  was  able  to  get,  and  supplemented 
them  with  what  I  was  able  to  see  on  my  visit  to 
the  canal. 

Q.  Now,  have  you  made  a  study  of  the  method 
of  dividing  the  power  plant  property  values  between 
power  and  irrigation?  A.     Yes. 

Q.     On  what  basis  did  you  do  that  ? 

A.  On  the  basis  of  the  pro-ration  of  the  kilo- 
watt hours  used  for  irrigation,  or  required  for  irri- 
gation, and  those  that  are  available  for  sale. 

Q.  In  what  percentage  did  you  make  that 
division  ? 

Mr.  RanT^ey:  That  is  objected  to,  if  the  Court 
please,  for  the  reason  thai  this  witness's  testimony 
as  to  any  experience  he's  had  on  allocation  b.etween 
irrigation  and  power  has  been  on  tlie  basis  of  the 
allocation  of  cost,  not  allocation  of  value. 

The  Court:     I'll  overrule  Hie  objection.  [Tf);'] 

Mr.  Ramsey:     Exception,  if  the  Court  please. 

The  Court:     Exception  allowed. 
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A.  The  allocation  is  16.7  per  cent  to  irrigation, 
and  83.3  per  cent  to  commercial  power. 

Q.  Mr.  Dibble,  you  made  some  tabulations,  did 
you,  as  to  the  amount  of  power  produced  at  the 
power  plant,  and  its  relationship  to  the  flow  in  the 
river  ?  A.     Yes. 

Q.  Where  did  you  get  the  information  to  make 
the  tabulations? 

A.  From  the  log  sheets  that  were  identified  here 
on  the  first  day  of  the  trial. 

Q.  And  specifically  referring  to  the  sheets,  do 
you  have  reference  to  the  yellow  sheets  concerning 
1942? 

A.  The  yellow  sheets  concerning  1942,  and  the 
tabulation  in  the  bound  book  for  1945. 

Q.  Did  you  also  have  available  to  you  the  ex- 
hibit number  10,  the  river  gauge  readings  at  Trini- 
dad? A.     Yes. 

Mr.  Powell:  I  would  like  to  have  an  identifica- 
tion marked,  your  Honor. 

(Whereupon,  schedule  showing  output  of 
Priest  Rapids  Generating  Plant  was  marked 
Defendant's  Exhibit  No.  16  for  identification.) 

Q.  Mr.  Dibble,  I  hand  you  defendant's  identifi- 
cation 16,  and  will  ask  you  if  you  know  what  it  is. 

A.  It  is  a  schedule  showing  the  output  of  Priest 
Rapids  generating  station,  and  the  flow  of  the  Co- 
lumbia River  at  Trinidad.  It  applies  to  the  year 
1942.   I  notice  the  words  "monthly  averages"  have 
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))een  inserted  there.    These  are  not  monthly  aver- 
ages, except  as  to  the  flow  of  the  river. 

Q.     They  are  the  total? 

A.  The  total  columns,  showing  the  output  at 
Priest  Rapids,  are  totals  for  the  months  and  total 
for  the  year. 

Mr.  Powell:  We  offer  the  identification  in  evi- 
dence. 

Mr.  Ramsey:  Objected  to,  if  the  Court  please, 
upon  the  same  grounds  as  objections  to  similar  com- 
pilations; specifically,  upon  the  ground  that  this 
covers  only  the  year  1942,  whereas  there  have  been 
brought  in  court  and  made  available  for  the  tabula- 
tions of  these  witnesses  1937  through  1942,  and  if 
there  is  to  be  a  tabulation  of  the  data  brought  into 
court,  then  it  should  be  a  tabulation  for  the  entire 
period,  and  not  of  a  selected  year  by  the  defendants. 

The  Court:  The  witness  prepared  this?  I  am 
not  sure  that  the  record  shows  it  was  prepared  by 
him  or  under  his  direction. 

Mr.  Powell:  Who  prepared  this  identification 
16?  A.     I  prepared  it.  [797] 

The  Court :  The  objection  will  be  overruled,  and 
the  government  allowed  an  exception.  The  exhibit 
will  be  admitted  in  evidence. 

(Whereupon,  Defendant's  Exhibit  No.  16  for 
identification  was  admitted  in  evidence.) 

(Whereupon,  schedule  showing  gauge  read- 
ings was  marked  Defendant's  Exhibit  No.  17 
for  identification.) 
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Direct  Examination 
(Continued) 

Q.  I  hand  you  defendant's  identification  17,  Mr. 
Dibl)le,  and  will  ask  you  if  you  know  what  it  is? 

A.  This  is  the  output  of  Priest  Rapids  generat- 
ing station,  the  gauge  readings  and  the  head  and 
the  Columbia  River  flow.  The  columns,  except  for 
the  Columbia  River  flow,  are  at  Priest  Rapids.  The 
Columbia  River  flow  is  at  Trinidad.  This  sheet  also 
uses  the  words  "monthly  averages"  and  the  term 
"monthly  averages"  for  1945  is  correct  in  this  case, 
except  for  the  column  headed  ^^net  output."  The 
net  output  of  kilowatt  hours  is  the  totals  for  each 
month  and  the  total  for  the  year. 

Q.     Who  prepared  the  exhibit,  Mr.  Dibble'? 

A.     I  prepared  this  exhibit. 

Q.  And  from  where  did  you  get  the  informa- 
tion'? 

A.  The  information  in  this  case  came  from  the 
bound  volume  in  which  the  records  of  the  power 
plant  have  been  kept.  [798] 

Q.     The  book  identified  by  Mr.  Yeager? 

A.  Yes,  and  from  the  United  States  Geological 
Survey  reports  on  water  flow. 

Q.     Are  there  gauge  readings  on  the  tabulation? 

A.  The  gauge  readings,  I  have  not  used  the 
gauge  readings  that  are  on  the  tabulations  of  the 
Geological  Survey.  The  gauge  readings  that  show 
here  are  the  gauge  readings  at  the  Priest  Rapids 
power  plant. 
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Q.     How  many  different  .change  readings'? 

A.  Tlie  canal  gauge  and  tlie  tail  race  gauge  are 
shown  here. 

Q.  And  can  you  state  whether  or  not  these 
figures  represent  the  first  complete  calendar  year 
win  Ml  the  records  were  available  here,  according  to 
the  testimony,  Mr.  Dibble? 

A.  Yes,  1945  is  the  first  year  in  which  the  gauges 
have  been  reported  in  this  log  for  one  entire  year. 

Mr.  Powell:  We  offer  defendant's  identifica- 
tion 17  in  evidence. 

Mr.  Ramsey:  Objected  to  u])on  the  same  grounds 
as  the  objection  to  exhibit  number  16,  and  u})on  the 
further  ground  that  the  bound  volume  referred  to 
by  the  witness  from  which  the  compilation  is  made 
contains  the  records  also  for  the  years  1943  and 
1944,  and  presumably  for  '46,  and  that  this  is  sim- 
ply a  selected  year  picked  by  the  defendants  to 
show  the  record;  for  the  further  reason  that  the 
total  is  for  a  period  two  years  after  the  ])lant  [799] 
was  taken  over  by  the  government. 

The  Court:  The  objection  will  be  sustained  on 
the  last  ground,  that  the  period  referred  to  here 
is  subsequent  to  the  taking.  I  have  in  mind  par- 
ticularly the  outy)ut  of  the  plant  under  different 
operation  and  different  circumstances,  and  sul)se- 
qiient  to  the  taking. 

Mr.  Powell :  ^  might  state,  if  your  Honor  please, 
that  the  ])urpose  is  jjrimarily  to  show  the  relation- 
ship between  the  gauge  readings,  the  volume  in  the 
river,  and  the  output.   We  have  j)repared  other  ex- 
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liibits  based  upon  this  same  identification.  How- 
ever, I  appreciate  what  counsel  sa3"s,  but  we  don't 
have  the  gauge  readings  for  1942  or  up  until  the 
plant  was  taken  over  in  1943.  There  were  none 
available,  and  we  have  selected  the  closest  year. 

The  Court:  Well,  I  think  that  I  would  be  in- 
clined to  admit  the  gauge  readings  in  the  river 
there  for  this  year,  which  is  the  first  year,  as  I 
understand  it,  for  which  they  are  available,  but  I 
don't  think  it  would  be  proper  over  the  objection 
of  government  counsel  to  put  in  the  output  of  the 
plant  during  1945.  I  hardly  see  how  it  would  be 
possible  to  put  it  in  and  not  have  it  in  for  all  pur- 
poses as  far  as  the  jury  is  concerned. 

Mr.  Powell :  Then  may  we  ask  leave  to  remove 
that  first  column,  and  then  if  the  Court  desires, 
redraw  the  [800]  exhibit  with  the  first  column 
omitted  ? 

The  Court:  Yes,  you  might  present  the  exhibit 
with  the  first  column  out  of  it. 

Direct  Examination 
(Continued) 

Q.  Mr.  Dibble,  have  you  prepared  a  block  graph 
showing  the  relationship  between  the  power  output 
in  1942,  as  shown  on  the  tabulations,  and  the  out- 
put of  the  power  plant  as  shown  by  the  exhibits 
in  evidence,  particularly  exhibit  16?  A.     Yes. 

Q.     Would  you  get  it,  please? 

Mr.  Powell :  This  may  be  a  little  out  of  order, 
if  your  Honor  please,  because  17  has  not  been  ad- 
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mitted    and    re-introdueed,    and    tbis    will    contain 

some    figures    as    to    the    exhibit    which    is    to    be 

amended. 

(Whereupon,    Graph    was    marked    Defend- 
ant's Exhibit  No.  18  for  identification.) 

The  Court:  I  assume,  however,  that  the  witness 
had  the  information  independent  from  this  exhibit; 
he  got  it  from  other  original  sources,  didn't  he? 

Mr.  Powell :  It  contains  information  taken  from 
the  two  exhibits  he  has  identified  and  tal)ulated. 

The  Court:  But  what  I  mean  is  that  all  the  data 
in  17  was  procured  by  the  witness  from  a  source 
other  than  17.  [801] 

Direct  Examination 
(Continued) 

Q.  You  have  taken  the  information  from  where 
to  compile  if? 

A.  It's  all  come  directly  from  the  sheets  that 
have  been  identified  by  Mr.  Yeager. 

Q.  I  hand  you  defendant's  identification  18,  Mr. 
Di1)ble,  and  will  ask  you  w^hat  it  is? 

A.  It  sliows  the  river  flow  and  output  as 
monthly  averages  at  tlie  Priest  Rapids  generat- 
ing station. 

Q.     And  for  what  time? 

A.     For  the  years  1942  and  1945. 

Q.  You  have  the  output  in  a  separate  place,  do 
you,  Mr.  Dibble?  A.     Yes. 

Q.     That  is,  for  1945?  A.    Yes. 
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Q.  And  that  can  be  removed  from  the  graph, 
can  if?  A.     Yes. 

Q.     That  will  leave  what  in  reference  to  1945'? 

A.  That  will  leave  the  river  flow,  the  gauges, 
and  the  head  at  the  povv^er  plant. 

Q.     For  1945? 

A.  For  1945.  For  1942  it  will  leave  the  river 
flow  and  the  output  in  kilowatt  hours. 

Mr.  Powell:  We  offer  identification  18,  if  your 
Honor  please,  and  request  leave  to  remove  the  por- 
tion of  [802]  it  which  refers  to  the  output  of  the 
plant  in  1945.  I  might  state,  if  your  Honor  please, 
this  is  primarily  for  the  purpose  of  illustration, 
and  not  to  establish  the  facts,  I  mean  the  different 
output,  or  the  river  gauges,  they  being  on  the  tabu- 
lation. 

Mr.  Ramsey:  Which  portion  does  counsel  pro- 
pose to  remove? 

Mr.  Powell:     We  offer  the  identification. 

Mr.  Ramsey:  Objected  to  on  the  same  general 
grounds  that  counsel  is  presenting  a  single  year  out 
of  data  which  is  available  for  many  years. 

The  Court:  The  objection  will  be  overruled  and 
the  identification  admitted  with  the  understanding 
that  the  showing  of  the  power  output  in  1945  of  the 
power  plant  will  be  deleted,  if  you  will  show  the 
clerk  how  that  will  be  done.  Can  you  just  paste 
something  over  there? 

Mr.  Powell:  I  think  it  will  show  through,  your 
Honor.    I  think  it  can  just  be  cut  along  the  line. 

(Whereupon,    Defendant's    Exhibit    No.    18 
for  identification  was  admitted  in  evidence.) 
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Direct  Examination 
(Continued) 

Q.  Mr.  Dibble,  will  you  come  down,  please,  to 
tbe  board,  and  point  out  to  tbe  jury  and  explain 
what  the  exhibit  number  18  is?  [803] 

A.  The  exhibit  18  is  intended  to  illustrate  how 
the  river  How  affects  the  gauges  and  the  power 
output  of  the  ])ower  plant  at  Priest  Rapids.  In  the 
upper  left  hand  corner  of  the  exhibit  is  shown  the 
average  monthly  flow  in  second  feet  of  the  Columbia 
River  at  Trinidad  for  each  month  of  the  year. 
Usually,  in  fact  practically  always,  the  flow  of  the 
Columbia  River  is  quite  low  in  the  winter  months, 
and  is  shown  here  as  practically  uniform  during 
the  months  of  January,  February,  and  March.  Then 
in  April  the  Columbia  River  begins  to  rise,  and 
goes  up  step  by  step  until  the  flood  occurs  in  June. 
June  is  usually  the  month  of  maximum  flow.  Then 
the  river  drops  off  somewhat  in  July,  more  \n 
August,  drops  back  until  September,  October,  No- 
vember and  December  are  low  with  some  variation. 

The  power  production  at  Priest  Ra])ids  power 
plant  is  shown  in  the  lower  left  hand  corner  for 
the  same  year,  1942.  It  varies  somewhat  and  con- 
siderably with  the  river.  In  the  month  of  January 
the  production  was  more  than  it  was  in  February 
and  March,  and  this  is  net  output  in  kilowatt  hours, 
and  is  somewhat  affected  by  the  fact  that  February 
is  a  short  month  and  it  has  three  days  less  tlian 
January  does,   and  therefore  normally   is   a   little 


804  United  States  of  America  vs. 

(Testimony  of  BaiTy  Dibble.) 

lower  on  a  graph  of  this  kind.  Then  as  the  river 
rose  the  production  was  increased  until  in  June 
the  river  got  [804]  so  high  that  water  backed  up 
in  the  tail  race,  as  shown  in  the  next  set  of  graphs, 
and  the  production  actually  droj^ped  off  in  spite  of 
the  fact  there  was  maximum  water  supply.  In 
July  and  August  it  comes  back  up  again.  In  the 
winter  months  of  the  year  it  drops  off. 

This  other  vertical  line  of  graphs  on  the  right 
hand  side  of  the  sheet  shows  for  the  year  1945. 
Now,  the  same  effect  occurs;  in  this  case,  the  first 
four  months  of  the  year  were  very  low,  also  the 
last  three  months.  In  between,  the  river  rose  to 
the  peak  in  June,  dropped  off  in  July  and  down  in 
August,  down  to  the  low  stages.  In  1945  gauge 
readings  were  available,  and  this  portion  of  the 
graph,  the  second  set  of  curves  from  the  top  of  the 
sheet,  shows  the  tail  race  and  canal  gauge  readings. 
This  upper  one  is  for  the  power  canal  leading  to 
the  power  house  from  the  Columbia  River.  As  the 
river  dragged  along  here  in  the  first  four  months 
of  1945  the  gauge  reading  in  the  canal  was  about 
uniform,  and  as  the  river  rose  the  gauge  readings 
increased  until  peak  in  June,  and  dropped  off  in  the 
later  months  of  the  year,  and  the  same  way  the 
tail  race  goes,  but  the  tail  race  rise  was  propor- 
tionately much  greater  in  June  than  was  the  canal 
^auge  reading.  As  a  result,  the  net  head  at  the 
power  plant  was  obtained  by  subtracting  the  canal 
gauge  from  the  tail  race  gauge.  [805] 
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Now,  in  the  third  chart  on  the  right  hand  side 
of  the  sheet  is  shown  the  resnlt  of  that  subtraction. 
This  third  chart  ,G:ives  the  net  liead  at  the  j)ower 
plant  as  averaged  for  each  month.  For  eleven 
months  it  did  not  vary  very  much,  but  in  June, 
when  the  river  got  very  high,  the  head  available 
for  power  production  dropped  off,  and  that  affects 
the  possible  power  output,  because  when  the  head 
gets  low  the  turbines  can't  pass  enough  water  to 
generate  the  power  of  which  they  are  capable  at 
other  times,  and  the  eifect  is  shown  here  in  June 
of  1942. 

Mr.  Powell :  The  clerk  has  removed  the  portion 
of  identitication  17,  your  Honor,  and  we  would 
again  reoffer  it.  The  production  of  power  in  1945 
has  been  removed  from  the  exhibit. 

Mr.  Ramsey:     The  same  objection. 

The  Court:  The  Identification  will  be  admitted, 
and  the  government  allowed  an  exception. 

(Whereupon,  Defendant's  Exhibit  No.  17  for 
identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

Q.  Do  you  have  prepared  another  graph,  Mr. 
Dibble,  showing  the  relationship  between  river  flow 
and  power  production?  A.     Yes. 

Q.  That,  however,  has  1945  figures  on  it,  hasn't 
if?  [806] 

A.  Well,  it  has  some  points  that  come  off  the 
1945  tabulation. 
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Q.  Does  it  show  anything  like  the  total  output 
of  the  plant? 

A.     Well,  they  come  from  that  column,  yes. 

Q.  Where  have  you  received  the  information 
from  which  you  prepared  this  graph? 

A.  It  is  likewise  from  these  log  sheets  and  the 
log  book,  and  from  these  exhibits. 

(Whereupon,  graph  showing  relationship  be- 
tween river  flow  and  plant  capacity  was  marked 
Defendant's  Exhibit  No.  19  for  identification.) 

Direct  Examination 
(Continued) 

Q.  I  hand  you  defendant's  identification  19,  and 
will  ask  you  what  it  is,  Mr.  Dibble. 

A.  That  is  a  graph  showing  the  relationship  be- 
tween river  flow  and  plant  capacity  of  the  Priest 
Rapids  generating  Station. 

Q.  There  are  various  points  indicated  on  the 
graph;  what  are  they? 

A.  They're  the  average  months  as  shown  in 
exhibits  11  and  12,  is  it,  or  10  and  11 

Q.     No,  the  ones  just  identified,  16  and  17. 

A.  16  and  17,  and  some  additional  daily  points 
in  which  the  capacity  of  the  power  plant  in  kilo- 
watts is  related  to  the  flow  of  the  Columbia  River 
at  Trinidad.  [807] 

Q.  The  1945  points  on  the  graph,  however,  are 
taken  from  the  column  eliminated  on  exhibit  17, 
is  it  not? 
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A.  That  is  one  of  the  columns  used  in  selecting 
these  ])oints. 

Mr.  Powell :  We  ofTer  the  identification,  if  your 
Honor  please.  I  realize  that  it  does  contain  some 
information  that  we  have  taken  from  Exhibit  17. 

Mr.  Ramsey:  Objected  to  upon  all  the  grounds 
interposed  as  to  exhibits  16,  17,  and  18,  and  the 
further  reason  that  there  is  no  way  in  the  world 
the  points  for  the  year  1945  can  be  eliminated  from 
this  exhibit. 

Mr.  Powell:     Can  they,  Mr.  Dibble? 

A.  Except  by  pasting  something  over  them,  you 
might. 

Mr.  Ramsey:  Well,  I  submit  the  exhibit  to  the 
Court  as  to  the  impossibility  of  so  doing. 

The  Court:  I  hardly  see  how  we  could  admit 
an  exhibit  that  is  based  in  part  on  one  that's  been 
excluded  already,  a  portion  of  it  has  been  excluded. 
I'll  sustain  the  objection.  I  might  say,  however,  if 
it  is  your  ])urpose  to  show  a  relationship  between 
the  tlow  of  the  river  and  the  power  output,  I  have 
no  objection  to  showing  that  as  of  any  date  within 
a  reasonable  time  prior  to  the  taking  here,  by  some 
other  means  or  some  other  testimony. 

Q.  Referring  again  to  identification  19,  Mr. 
Dil)ble,  are  the  [808]  ])oints  on  here  supported  ])y 
data  taken  from  the  exhibits?  A.     Yes. 

Q.  With  the  exce})tion  of  the  1945  data,  which 
has  been  excluded  from  exhibit  17,  is  that  correct? 

A.     Exhil)it  16  is  used  also  by  this  graph. 

Q.  Exhibit  16  is  the  power  output  and  river 
flow  in  1942,  is  it  not?  A.     Yes. 
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Q.  And  17  shows  the  gauge  readings,  is  that 
correct  ?  A.     Yes. 

Q.  The  power  output  in  that  year  has  been  re- 
moved from  the  exhibit? 

A.     From  exhibit  17. 

Q.  Yes.  Is  the  data  on  identification  19  indi- 
cating 1945  taken  in  toto  from  exhibit  17 '^ 

A.  No,  the  figures  on  exhibit  17  originate  in 
these  other  documents,  particularly  that  log  book 
and  the  Geological  Survey  report. 

Q.  Then  have  you  any  points  on  the  identifica- 
tion 19  that  are  taken  from  years  at  all  prior  to 
1942?  A.     No. 

Q.  All  the  points  there  refer  to  1942  or  1945, 
is  that  right? 

A.  Yes.  The  same  graph  could  be  developed 
from  data  in  1942  and  1943,  prior  to  the  taking. 

Q.  Mr.  Dibble,  have  you  formed  your  opinion, 
have  you  been  asked  to  examine  the  power  plant 
properties  and  the  canal  properties  and  form  your 
opinion  as  to  the  valuation  on  them? 

A.     I  have. 

Q.  How  many  different  elements  did  you  take 
into  consideration  ? 

A.  Well,  there  are  many  of  them  that  were  in- 
volved; the  reproduction  cost,  the  condition  of  the 
properties,  the  reproduction  cost  less  depreciation, 
conditions  in  the  power  market,  reasonable  selling 
price  for  available  power  and  energy,  the  amount 
of  power  required  for  pumping,  the  cost  properly 
chargeable  to  power  that  is  used  for  pumping,  the 
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reasonable  earning  capacity  of  the  property  as  it 
existed,  that  is,  the  power  property,  as  it  existed 
October  1,  1943,  the  cost  of  operation  and  mainte- 
nance of  the  i)()\ver  property,  the  proper  allowance 
for  depreciation  reserve  on  the  power  property 

Mr.  Ramsey:     I  didn't  get  that  last. 

A.  The  proper  allowance  for  de])reciation  re- 
serve on  the  power  property,  the  possible  increased 
output  of  the  generating  stati<m  that  could  be  se- 
cured l)y  more  efficient  operation,  and  opportuni- 
ties that  exist  to  increase  the  output  of  the  proper- 
ties over  a  reasonable,  or  in  a  reasonable  time. 

Q.  Mr.  Dibble,  is  any  one  of  the  elements  you 
have  detailed  [810]  controlling  in  fixing  value"? 

A.     No. 

Q.  What  was  the  market  condition,  condition 
of  the  ])ower  market,  in  1943? 

A.  In  1943  there  was  a  very  excellent  power 
market. 

Q.  Did  that  have  any  relationship  to  the  Han- 
ford  Project  as  such? 

A.  No,  the  market  existed  entirely  independ- 
ently of  the  Hanford  market,  the  Hanford  Project. 

Q.  The  values  that  you  have  determined  as  to 
these  pro})erties,  do  they  have  any  relationship  to 
the  Hanford  Project?  You  haven't  fixed  the  values 
of  this  property  as  a  value  to  the  Hanford  Project, 
have  you?  A.     No. 

Q.  Are  you  prepared,  Mr.  Dibble,  to  give  your 
opinion  as  to  the  values  of  these  various  properties 
that  we  have  mentioned?  A.     Yes. 
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Q.  Can  you,  in  your  opinion,  Mr.  Dibble,  allo- 
cate the  portion  of  the  power  plant  value  to  irri- 
gation, on  which  you  applied  the  percentage? 

A.     Yes. 

Q.  Having  in  mind  the  question  that  has  been 
asked  in  detail  concerning  the  value  of  property, 
what,  in  your  opinion,  was  the  value  of  the  power 
plant  properties,  [811]  including  the  canal,  trans- 
mission line,  and  the  power  plant  structures  and 
equipment,  as  of  October  1,  1943,  excluding  the 
portion  which  you  have  allocated  to  irrigation? 

A.     $400,000.00. 

Mr.  Ramsey:  May  the  record  show  that  the 
same  objection  is  made  to  the  testimony  of  this 
witness  as  to  value  that  was  made  to  preceding 
witnesses,  that  is,  that  this  could  not  be  the  proper 
basis  of  valuation. 

The  Court:  Yes,  the  objection  will  be  noted, 
and  the  government  allowed  an  exception.  I  as- 
sume that  the  question  as  to  value  means  fair  cash 
value  ? 

Mr.  Powell :  I  assume  so ;  I  shortened  it  by  say- 
ing '^having  in  mind  the  usual  elements." 

The  Court:  Well,  I  assume  the  witness  knows 
the  measure  of  value;  it  isn't  necessary  to  go  into 
detail  on  that. 

Direct  Examination 
(Continued) 

Q.  Then,  Mr.  Dibble,  your  opinion  of  the  fair 
cash  market  value  of  the  power  properties,  exclud- 
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ing-  tlie  percoiitagc  you  liave  allocated  to  irriga- 
tion, that  is  that  amount  in  easli  a  buyer  ready, 
able  and  willini^-,  but  not  required  to  buy,  would 
pay  to  a  seller  ready,  a})le  and  willinc^,  but  not  re- 
quired to  sell,  as  of  October  1,  1943,  both  being 
fully  informed?  [812] 

A.    Yes,  that  is  the  basis. 

Q.  And  that  value  of  the  power  y)lant  proper- 
ties was  what? 

A.  Excluding-  the  i)ortion  that  is  allocated  to 
pumping,  it  is  $400,000.00. 

Q.  And  having  in  mind  that  same  question  as 
to  the  measure  of  the  value,  w^hat,  in  your  opinion, 
as  of  April  1,  1943,  was  the  vahie  of  the  irrigation 
])roperties,  that  is,  that  portion  of  the  power  plant 
and  transmission  line  allocated  to  irrigation,  and 
the  transmission  line  from  Coyote  Junction  to  the 
])umping  station,  the  pumping  plant  and  structures, 
and  the  irrigation  canals? 

A.     That  is  $240,000.00. 

Mr.  Powell :     You  may  examine. 

Cross-Examination 
Uy  Mr.  Ramsey: 

Q.  Mr.  Dibble,  as  a  ])art  of  vout*  investigation 
for  the  purpose  of  determining  the  value  on  these 
properties,  did  you  acquaint  yourself  with  the  past 
history  of  that  power  plant? 

A.  Well,  I  am  somewhat  familiar  with  it.  I  have 
heard  a  good  deal  of  discussion  about  the  7)ropeT'ty. 
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Q.  Did  you  acquaint  yourself  with  the  opera- 
tions of  the  two  preceding  companies  who  had  the 
ownership  of  this  power  plant  before  the  Priest 
Rapids  Irrigation  District  acquired  if? 

A.     Not  into  any  detail.  [813] 

Q.  Didn't  you  consider  that  the  past  history 
of  that  plant  with  regard  to  whether  it  showed  a 
profit  or  loss  was  important? 

A.     Well,  not  the  early  history,  no. 

Q.  Now,  what  is  the  basis  of  your  allocation  of 
16.7  per  cent  of  the  generating  value  of  that  plant 
to  irrigation? 

A.  That  is  based  upon  the  proportion  of  the 
energy  which  is  available  for  use  to  the  amount  of 
energy  required  for  pumping. 

Q.  And  was  that  for  the  year  1942  only,  or  for 
all  of  the  years  that  you  had  access  to  records? 

A.  Well,  it  is  based  upon  the  requirement  for 
pumping,  which  in  1942  was  approximately  normal. 

Q.  Did  you  check  on  prior  years  and  the  amount 
of  power  consumed  for  pumping  in  prior  years, 
in  determining  what  was  normal  demand? 

A.     Yes,  I  had  some  of  the  figures. 

Q.  I  ask  you  to  examine  your  copy  of  exhibit 
14,  if  you  have  it. 

A.     I  think  I  do  not  have  a  copy  of  that  exhibit. 

Q.     Do  you  now  have  a  copy  of  that  exhibit? 

A.     Yes. 

Q.  I  call  your  attention  to  the  column  headed 
' '  District  use. ' '  [814]  A.     Yes. 

Q.     336,619  kilowatt  hours.  A.    Yes. 
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Q.  And  I  call  your  attention  to  the  column 
headed  ''Coyote  use."  A.     Yes. 

Q.     3,141,096  kilowatt  hours.  A.     Yes. 

Q.  If  my  mathematics  is  correct,  that  gives  a 
total  of  3,477,715  kilowatt  hours  used  for  district 
use.  A.     Yes. 

Mr.  Cheadle :  If  we  may  interrupt,  is  it  the  con- 
tention of  government  counsel  that  the  336,619  kilo- 
watt hours  is  allocable  to  irrigation,  that  being  dis- 
trict use  at  the  ])ower  plant,  am  T  correct? 

Mr.  Ramsey:  If  it  is  used  for  district  i)nrposes 
and  uses,  then  it  is  properly  chargeable  to  irriga- 
tion, I  presume;  it  certainly  isn't  available  for  sale 
as  surplus  power  if  it  is  devoted  to  uses  of  the 
District  itself. 

The  Court:  Well,  proceed  with  the  cross  ex- 
amination. 

Cross-Examination 
(Continued) 

Q.  Is  3,477,715  kilowatt  hours  16%  per  cent  of 
a  total  generated  of  12,238,400  kilowatt  hours? 

A.  I  have  based  my  figures  not  on  the  total 
generated,  but  the  total  output,  which  is  a  some- 
what different  figure,  and  the  difference  between 
the  generated  and  the  out]nit  is  largly  this  column 
that  is  marked  "District  use."  In  other  words,  the 
column  that  is  marked  "District  use"  is  the  power 
that  is  used  at  the  power  plant  in  connection  with 
power  plant  operations,  for  the  cottages  there,  and 
for  some  other  possible  uses.  It  has  been  elimi- 
nated from 
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Q.  It  is  also  the  power  used  in  the  plant,  isn't 
it,  for  various  purposes?  A.     Yes. 

Q.  You're  eliminating  that  and  marking  it  up 
as  a  part  of  the  power  that  is  available  for  sale? 

A.     Yes. 

Q.  Don't  you  propose  to  use  any  power  in  the 
plant  itself  in  the  future  ? 

A.  The  power  is  always  necessary  at  the  power 
plant. 

Q.     Yes. 

A.  But  in  order  to  simplify  the  figures,  it  is 
easier  to  work  with  the  net  output  of  the  plant, 
in  which  the  number  of  kilowatt  hours  generated 
has  been  reduced  by  this  power  plant  use.  There 
is  a  distinction  between  generated  energy,  and  the 
output  of  the  power  plant,  which  is  a  different 
figure.  [816] 

Q.  Well,  let's  see  if  we've  gotten  ourselves 
straightened  around  here  and  understand  each  other. 
I  understand  that  the  first  column,  generated  kilo- 
watt hours,  refers  to  the  total  amount  of  power 
generated  by  the  plant  during  the  year  1942,  is  that 
correct?  A.     I  presume  that's  it. 

Q.  Now,  then,  if  you  deduct  the  column  "Dis- 
trict use"  from  that,  you  would  have  a  smaller 
total  of  generated  power,  wouldn't  you? 

A.  That's  right,  that  plus  the  output  of  the 
plant. 

Q.     The  output  of  the  plant? 

A.     The  power  that  leaves  the  plant. 
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Q.  AVcll,  then,  if  we  don't  add  this  District  use 
column  to  the  other  jjower  used  down  at  the  pump- 
ing plant,  we  reduce  the  amount  of  generated  power 
hy  that  much  in  any  event,  don't  we? 

A.    Yes. 

Q.  Well,  then,  if  we  deduct  the  ''District  use" 
column  from  the  total  of  12,238,400  kilowatt  hours, 
we  get  a  net  of  11,901,781,  is  that  correct,  or  ap- 
proximately so? 

A.  Yes.  May  I  refer  you  to  exhibit  16,  which 
develo])s  those  figures'? 

Q.  Yes.  That  is  the  total  shown  there  as  "net 
output"?  A.     Yes. 

Q.  All  right.  Now,  3,141,096  kilowatt  hours  16% 
])er  [817]  cent  of  11,901,781?  A.     No. 

Q.  Theii  just  what  is  the  basis  of  your  alloca- 
tion? 

A.  It's  ])ossible  to  materially  improve  the  opera- 
tion of  the  power  plant  and  develop  considerably 
more  energy  than  has  been  developed  in  the  past. 

Q.  So  now  you're  determining  the  total  amount 
of  power  not  by  what  has  been  generated,  but  by 
what  in  your  opinion  can  be  generated  ?        A.     Yes. 

Q.  Well,  now,  as  a  matter  of  fact  the  year  1942 
was  the  highest  production  year  so  far  as  output  of 
power  was  concerned  that  the  Priest  Rapids  plant 
had,  wasn't  it?  A.     Yes. 

Q.     By  far,  or  at  least  by  considerably? 

A.     Bv  some. 

Q.  You  now  pro])ose  to  iuci'ease  that  over  and 
beyond  that  point?  A.     Yes. 

Q.     And  how  do  you  propose  to  do  that? 
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A.  By  more  careful  operations,  to  take  advan- 
tage of  the  water  that  is  available  and  the  head 
conditions  at  the  power  plant. 

Q.  You  believe  that  the  P.  P.  &  L.  operators  are 
not  efficient '^  [818] 

A.     No,  but  I  think  the  production 

Mr.  Powell:  If  your  Honor  please,  I  think 
counsel  has  already  objected  to  the  matters  after 
1943;  I  think  it  should  apply  to  him  as  well  as  us. 

Mr.  Ramsey:  If  the  Court  please,  this  is  cross- 
examination. 

The  Court:  Yes,  I  think  it  should  be  limited  to 
the  figures  before  1943. 

Mr.  Ramsey:  This  is  1943,  that  the  Pacific 
Power  and  Light  went  in,  and  1942  that  we're  in- 
quiring about. 

The  Court :  All  right,  if  they  were  there  you  can 
ask  about  it. 

Cross-Examination 
(Continued) 

Q.  You  don't  feel  that  the  P.  P.  &  L.  operators 
were  efficient  in  their  operation  of  that  plant"? 

A.     On  1942? 

Q.     Yes,  and  1943. 

A.  This  was  not  being  operated  by  the  Priest 
Rapids  Irrigation  District  at  that  time. 

Mr.  Ramsey:  When  does  counsel  contend  that 
the  power  plant  was  taken  over? 

Mr.  Powell :     October  1,  1943. 
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Q.  You  have  studied  tlie  figures  for  subse- 
quent 3'ears,  haven't  you,  after  it  was  taken  over 
and   operated   by   the    Pacific   Power   and   Light? 

A.     Yes,  [819]  I've  examined  it. 

Q.  And  in  the  light  of  the  figures  which  you 
found  there  under  the  operation  of  the  P.  P.  &  L., 
you  still  feel  that  the  operation  in  1942  and  prior 
years  was  inefficient?  A.     Yes. 

Q.  Did  you  find  any  greater  production  in  any 
subsequent  year,  of  power  generated  at  that  plant, 
than  was  generated  there  in  1942  ? 

Mr.  Powell :     Objected  to,  if  your  Honor  please. 

The  Court:     I'll  overrule  the  objection. 

A.  I  fomid  that  important  quantities  in  excess 
of  what  was  generated  could  have  been  generated. 

Q.     In  your  opinion?  A.     Yes. 

Q.  Further,  in  your  opinion,  the  P.  P.  &  L. 
operators  were  still  inefficient  in  their  operation  of 
the  plant? 

A.  Well,  they  could  have  gotten  more  energy 
from  the  plant. 

Q.  Yes,  and  on  the  basis  of  your  opinion  as  to 
the  inefficiency  of  that  operation,  you  are  making 
youi*  allocation  of  16%  per  cent  of  the  power  gener- 
ated as  a  proper  amount  to  lie  allocated  for  irriga- 
tion? A.     It  is  based  ow  my  opinion. 

Q.  Well,  now,  let's  go  back  and  study  the  figures 
a  little  bit.  Just  what  per  cent  of  11,901,781  net  kilo- 
watt hours  is  the  3,141,096  kilowatt  hours  used  [820] 
for  the  o]ieration  of  the  Coyote  pumps  alone? 

A.     That's  about  26  per  cent. 
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Q.  About  26  per  cent.  Now,  you  propose  to  so 
increase  the  power  generated  that  the  amount  used 
for  pumping  purposes  would  be  only  16%  per  cent  ^ 

A.     Yes. 

Q.  And  how  much  of  an  increase  would  that 
make  in  the  net  output  of  that  plant  up  there*? 

A.  That  would  be  about  60  per  cent,  or  there- 
abouts. 

Q.  You  w^ould  have  to  increase  the  output  of  that 
power  plant  60  per  cent  in  order  to  make  16%  per 
cent  a  fair  allocation  as  to  irrigation,  wouldn't  you? 

A.     Yes. 

Q.  Do  you  think  that  that  plant  was  operated 
60  per  cent  inefficiently? 

A.  I  think  that  this  amount  could  reasonably  be 
obtained  from  it. 

Q.  From  conditions  as  they  existed  up  there 
when  the  government  took  over? 

A.  Well,  it  V70u1d  require  some  improvement  in 
various  places. 

Q.  Oh,  you  propose  to  rebuild  the  plant,  or  add 
additional  facilities,  or  increase  the  facilities 
already  existing? 

A.  It  is  obvious  that  minor  changes  can  be  made 
that  will  improve  the  plant,  and  that  any  purchaser 
of  the  plant,  [821]  would  be  cognizant  of. 

Q.  Yes.  Now,  3^ou  have  heard  the  court  re- 
peatedly rule  in  this  proceeding  that  we  would  take 
this  property  as  it  was,  without  change  after  the 
government  took  it  over  on  any  proposed  develop- 
ment there? 

A.     This  is  the  property  as  it  was. 
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Q.  This  is  the  propei-ty  as  it  was,  and  out  of 
tliat  property  as  it  was  you  propose  to  increase  the 
production  of  power  for  sale  60  per  cent  above  the 
highest  year  that  it  ever  knew  under  anybody's 
operation  *? 

A.  Well,  I'm  not,  of  course,  familiar  with  the 
very  early  years,  but  this  is  compared  with  1942. 

Q.  Which  was  the  highest  year  you  had  any  rec- 
ord of? 

A.     It  is  the  highest  year  that  I  worked  with. 

Q.  It  was  also  an  imusual  year  as  to  river  flow, 
wasn't  if? 

A.  Not  particularly  unusual.  All  of  these  years 
are  relatively  low  through  this  period. 

Q.  Much  better  than  1945,  for  instance,  by  com- 
parison, wasn't  it? 

A.     It  was  some  better,  yes. 

Q.  And  of  course  your  chart  doesn't  reflect  any 
other  years,  does  it?  A.     No. 

Q.  So  your  allocation  of  what  would  be  a  fair 
})er  cent  of  the  value  of  that  proy)erty  to  be  [822] 
allocated  to  the  irrigation  of  these  lands  down  here 
is  predicated  upon  the  assumption  that  you  can 
produce  from  that  plant  60  per  cent  more  power 
tluin  ever  has  been  produced  from  that  plant  in  any 
year  prior  to  1942? 

A.     60  per  cent  more  than  1942. 

Q.  Yes,  and  1942  was  the  highest  year  you  had 
and  knowledge  of,  wasn't  it?  A.     Yes. 

Q.     Before  or  after?  A.     That's  right. 
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Q.  Now,  Mr.  Dibble,  did  you  take  into  consider- 
ation that  there  was  only  about  eleven  or  twelve 
hundred  acres  of  the  land  in  the  Priest  Rapids  Irri- 
gation District  that  was  being  irrigated  from  those 
pumps  in  1942  and  19431 

A.     Yes,  I  was  aware  of  that. 

Q.  Yes.  Did  you  also  take  into  consideration 
that  there  Vv'as  other  lands  within  the  District  that 
were  entitled  to  demand  delivery  of  water  from 
those  facilities'? 

Mr.  Powell :  I  object,  if  your  Honor  please,  not 
being  a  matter  within  the  province  of  the  jury  or 
within  the  province  of  this  case.  It  is  a  matter  of 
valuing  the  property. 

Mr.  Ramsey:  I  submit  this  witness  has  made 
an  allocation  of  evaluation  for  irrigation. 

The  Court:     Overruled.  [823] 

A.  I  knew  there  were  more  lands.  I  don't  know 
their  status  as  regards  water  rights. 

Q.  You've  heard  the  testimony  that  additional 
lands  were  being  sold,  to  be  utilized  in  the  irrigation 
district  there;  you  heard  that  testimony*? 

A.  Well,  I'm  not  sure  that  I  fully  understood 
just  what  the  situation  was. 

Q.  Before  you  made  this  allocation  for  irrigation 
purposes  did  you  inform  yourself  of  what  lands 
were  entitled  to  delivery  of  water  through  the  pump- 
ing facilities  of  the  District?  A.     No. 

Q.  You  just  took  the  amount  of  water  delivered 
in  1942  and  let  it  go  at  that,  didn't  you? 
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A.  It  was  obvious  to  me  that  the  amount  of 
water  pumped  in  1942  was  enough  to  take  care  of  a 
very  considerably  additional  amount  of  land. 

Q.     And  on  what  did  you  base  that  conclusion? 

A.  On  my  general  knowledge  of  irrigation  re- 
quirements. 

Q.  Yes.  Did  you  investigate  to  find  out  whether 
all  the  land  supposed  to  be  under  irrigation  was 
getting  water  or  not"? 

A.  Well,  I  knew  from  the  testimony  that  some 
1200  acres  were  irrigated. 

Q.  Did  you  investigate  to  determine  whether 
there  was  one  [824]  drop  of  water  ever  got  back  to 
the  end  of  the  Priest  Rapids  canal  or  not,  of  the 
amount  of  water  pumped  in  there? 

A.     I  wasn't  there,  and  don't  know. 

Q.  And  you  did  not  investigate  that  point.  Did 
you  investigate  to  find  out  whether  men  who  owned 
lands  in  that  District  and  were  entitled  to  delivery 
of  water  had  been  compelled  to  cease  irrigating  a 
])ortion  of  their  acreage  because  they  couldn't  get 
water  to  them  with  the  amount  pumped  there  in 
1942  you  did  not  make  that  investigation.  You  just 
assumed  that  the  amount  of  water  pumped  into  the 
ditch  in  1942  was  adequate  to  take  care  of  all  the 
demands  of  the  lands  in  the  Priest  Rapids  Irriga- 
tion District  that  was  entitled  to  be  irrigated  from 
the  facilities  of  the  District? 

A.  I  assumed  that  the  luimber  of  kilowatt  hours 
that  would  be  required  was  represented  fairly  well 
by  that  figure. 
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Q.  Now,  Mr.  Dibble,  you  were  a  long,  long  time 
with  the  Bureau  of  Reclamation  as  an  engineer, 
weren't  you*?  A.     Yes. 

Q.  And  during  all  the  time  you  were  with  the 
Bureau  did  you  ever  assume  in  any  instance  any- 
thing with  respect  to  what  the  demands  of  land 
might  be  for  irrigation  until  you  made  a  complete 
investigation'?  A.     Yes.   [825] 

Q.     You  did  assume  it?  A.     Yes. 

Q.     On  what  basis  did  you  assume  it? 

A.  On  the  basis  of  reasonable  duty  of  water  on 
the  land. 

Q.  Did  you  make  any  investigation  of  the 
amount  of  seepage  losses  on  the  amount  delivered 
to  the  land,  or  did  you  assume  that  when  water  was 
put  in  one  end  of  the  ditch,  all  of  it  came  out  at  the 
other?  A.     No,  I  did  not  assume  that. 

Q.  You  did  not  assume  that,  you  bet  you  didn't; 
you  did  make  an  investigation  to  see  how  much 
w^ater  was  getting  to  the  land  in  every  instance. 

A.  I  thought  you  meant  in  regard  to  this  Priest 
Rapids. 

Q.     I  mean  in  any  instance. 

A.  Well,  it  is  quite  customary  to  make  assump- 
tions as  to  the  duty  of  water  at  the  head  of  the 
canal  and  at  the  land. 

Q.  Without  any  information  whatever  or  any 
investigation  whatever  of  what  the  leakage  losses 
might  be? 

A.     Oh,  you  would  need  some  information,  yes. 
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Q.     Yes,  you  would  need  some  information. 

A.  And  there  was  testimony  here  in  this  case 
regarding-  it. 

Q.  I  heard  it.  There  was  several  <lift'erent 
pieces  of  testimony.  Now,  did  you  take  into  consid- 
eration that  these  lands  that  had  been  recently  sold 
in  tliat  District  would  [826]  l)e  entitled  subsequent 
to  1942  to  demand  water  from  the  facilities  of  the 
District? 

A.     I'm  not  familiar  with  the  sales. 

Q.  Did  you  inform  yourself  or  attempt  to  in- 
form  yourself   on   those   matters?  A.     No. 

Q.  In  other  words,  you  simply  assumed,  Mr. 
Dibble,  that  the  amount  of  energy  that  was  con- 
sumed in  1942  in  immi)ing  was  adequate  to  continue 
to  supply  all  of  the  water  needed  by  the  irrigation 
district,  didn't  you? 

A.     I  assumed  that  this  was  a  fair  allocation. 

Q.     Yes. 

The  Court:  We'll  recess  for  about  ten  minutes 
now. 

(Short  Recess) 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

Cross-Examination 
(Continued.) 
By  Mr.  Ramsey: 

Q.  Now,  Mr.  Dibble,  the  generation  of  power  in 
tliat  plant  is  very  materially  affected  by  the  amount 
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of  water  in  the  Columbia  River,  and  also  by  weather 

conditions,  isn't  it? 

A.  It  is  affected  by  the  amount  of  water  in  the 
river. 

Q.  Well,  we'll  take  that  up  first.  In  extreme  high 
water  do  you  get  a  peak  production?  A.     No. 

Q.  In  extreme  low  water  do  you  get  a  peak  pro- 
duction? A.     No.  [827] 

Q.  As  a  matter  of  fact,  1942  was  the  first  year 
that  that  plant  hadn't  been  shut  down  for  one  or 
more  months  during  the  3^ear,  wasn't  it? 

A.  Not  to  my  knowledge,  particularly,  as  re- 
gards water  supply. 

Q.  Well,  I'm  not  attempting  to  determine  the 
cause  at  this  time  for  the  shut  dow^n,  but  as  a 
matter  of  fact,  1942  was  the  first  year  that  that 
plant  wasn't  shut  down  for  one  or  more  months  of 
the  year,  wasn  't  it  ?  A.     I  don 't  know. 

Q.  Now,  going  to  the  matter  of  weather  con- 
ditions, what  would  be  the  effect  out  there  in  ex- 
tremely cold  weather  of  icing  up? 

A.  Extremely  cold  weather  is  normally  the 
period  of  low  water  in  the  Colmnbia  River. 

Q.  Well,  mightn't  the  water  in  the  canal  be 
frozen  to  a  considerable  depth? 

A.  Well,  there  might  be  some  icing  in  the  canal, 
but  I  think  not  heavy  ice,  if  the  water  is  kept  mov- 
ing. 

Q.  Well,  as  a  matter  of  fact,  the  water  doesn't 
move  very  rapidly  in  that  canal,  particularly  in 
the  lower  regions,  does  it? 
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A.  Well,  in  the  lower  regions  there  could  be  ice 
without  handicap  to  the  plant.  [828] 

Q.  Now,  in  fixing  your  value  you  assumed  first 
these  things  that  we  have  just  gone  over.  You  also 
assumed  that  in  1943  there  was  an  excellent  power 
market,  didn't  you?  A.     Yes. 

Q.  Would  the  fact  that  the  area  was  already 
served  by  the  P.  P.  &  L.  and  the  Bonneville  in  any 
way  affect  the  market  ? 

A.     Well,  it  has  an  influence  on  the  market. 

Q.  Yes.  In  other  words,  what  did  you  assume 
would  be  the  selling  price  of  that  power? 

A.  75  cents  per  kilowatt  of  firm  power,  and 
21/2  niills  per  kilow^att  hour. 

Q.  2^4  mills  per  kilowatt  hour.  Now,  let's  see  if 
I  have  that  straight.  You  propose  to  sell  that  at  a 
price  of  $9.00  per  kilowatt  year,  plus  2^4  mills  per 
kilowatt  hour,  is  that  correct?  A.     Yes. 

Q.     And  on  what  do  you  base  that  rate? 

A.  Well,  that  is  my  opinion  of  the  rate  at  which 
it  could  be  sold. 

Q.     Do  you  know  what  the  rate  of  Bonneville  is? 

A.     I  have  some  acquaintance  with  it. 

Q.     Well,  can  you  tell  us  what  that  rate  is? 

A.     They  have  a  rate  of  about  that  same  thing. 

Q.  And  where  did  you  ])ropose  to  sell  this  power, 
Mr.  Dibble?  [829] 

A.  Well,  I  didn't  have  any  one  ])lace  picked  out. 
It  is,  T  think,  a  reasonable  price  for  market  con- 
ditions such  as  existed  at  that  time. 
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Q.  Well,  now,  the  Bonneville  and  the  P.  P.  &  L. 
build  their  lines  in  to  where  the  consumers  can  take 
power,    don't    they?  A.     No,    not    altogether. 

Q.     Well,  what  do  you  mean  by  not  altogether? 

A.  Bonneville  delivers  power  at  some  point  on 
the  system,  and  the  customer  takes  the  power  from 
there. 

Q.  Well,  the  Bonneville  power  sj^stem  is  built 
in  to  practically  all  of  the  towns,  is  it  not,  and  to  a 
point  available  to  the  R.E. A.  's  ? 

A.  Points  available  to  the  R.E.A.'s;  I  think  the 
towns  are  not  all  built  into  by  any  means. 

Q.     I  didn't  understand  what  you  said. 

A.  I  think  by  no  means  has  Bonneville  built 
into  all  the  towns. 

Q.  Well,  was  it  your  idea  that  any  consumer  of 
this  power  you  propose  to  generate  out  there  would 
build  its  own  line  to  the  plant,  or  to  the  line  as  it 
now  exists,  to  tap  on? 

A.     That  is  the  basis  of  my  assumption,  yes. 

Q.  Your  closest  consumer  would  be  what,  the 
R.E. A.  mentioned  in  some  of  the  other  testimony 
some  20  or  25  miles  away?  [830] 

A.  Well,  there's  several  points  of  connection; 
the  Pacific  Power  and  Light  Company  has  a  con- 
nection there  now,  the  Bonneville  Power  Adminis- 
tration is  in  that  same  vicinity. 

Q.  Well,  do  you  j^ropose  to  charge  the  Bonne- 
ville Power  Administration  this  rate  on  your  ex- 
cess power,  and  collect  it?  Do  you  think  you  can 
do  that? 
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A.  I  tliiiik  at  times  under  conditions  that  ex- 
isted then  they  might  have  been  very  glad  to  take  it. 

Q.  In  other  words,  you  believe  the  Bonneville 
would  pay  you  that  amount  and  then  sell  it  out  at 
the  Bonneville  figure? 

A.     I'm  not  assuming  any  particular  customer, 

Q.  I  understand  that.  The  P.  P.  &  L.  did  build 
a  line;  do  you  know  how  much  they  were  paying? 

A.     I've  seen  the  contract,  yes. 

Q.  Yes;  well,  it  wasn't  this  much,  or  anything 
like  it,  was  it? 

A.     Well,  it  was  a  price  that  was  relatively  low. 

Q.  Well,  the  P.  P.  &  L.  was  actually  paying  1% 
mills,  wasn't  they,  for  the  power  they  got  from  that 
source  ? 

Mr.  Powell :  We  object  to  this  line  of  question- 
ing for  the  reason  the  power  company  is  not  a  pai'ty 
to  this  action,  and  the  contract  was  taken  when  the 
property  was  taken,  so  we  understand  we'll  value 
the  properties  taken  without  any  burdens. 

The  Court:  I'll  overrule  the  objection.  It  [831] 
goes  to  the  value  of  the  excess  power. 

Cross-Examination 
(Continued.) 
Q.     That  is  a  fact,  isn't  it? 
A.     I've  seen  the  contract,  yes. 
Q.     Instead  of  paying  $9.00  per  kilowatt  plus  21/0 
mills  per  kilowatt  hour,  the  P.  P.  &  L.  was  paying 
1%  mills  per  kilowatt  hour?  A.     Yes. 
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Q.  There  was  no  consumer  other  than  the  P.  P. 
&  L.  closer  than  this  R.E.A.  that  we've  mentioned, 
is  there? 

A.  Well,  there  are  consumers,  yes,  but  hardly 
consumers  that  could  be  expected  to  build  a  line, 
unless  they  came  into  an  R.E.A. 

Q.  Now,  it  would  cost  this  R.E.A.,  on  your  valu- 
ation per  mile  of  line,  around  $130,000.00  to  build 
a  line  up  there  to  get  power,  wouldn't  if? 

A.  Well,  I  don't  believe  the}^  would  have  needed 
a  6(3,000  volt  line. 

Q.     Pardon? 

A.  An  R.E.A.  would  hardly  have  needed  a  66,000 
volt  line. 

Q.  AVell,  what  would  be  your  best  judgment  of 
what  it  would  cost  to  build  20  or  25  miles  of  line  in 
there  ? 

A.  Oh,  probably  $50,000.00  or  more,  that  is, 
fifty  or  sixty  thousand  dollars. 

Q.  Well,  let's  take  your  price  that  you  propose 
to  market  [832]  this  at,  and  let's  take  your  produc- 
tion capacity  that  you've  stepped  this  plant  up  to; 
now,  what  gross  annual  revenue  would  that  pro- 
duce ? 

A.     I've  calculated  about  $49,000.00. 

Q.     That's  gross?  A.     Yes. 

Q.     What  net  revenue  would   it  produce? 

A.     I  have  $20,000.00. 

Q.  You  figure,  then,  that  it  would  cost  about 
$29,000.00  to  operate  and  build  up  a  maintenance 
fund? 
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A.  Yes,  that  takes  care  of  the  (l(^|)re('iatioii  re- 
serve. 

Q.  Yes.  Now,  getting-  back  t(^  tlie  reproduction 
cost  which  you  placed  on  the  power  y)lant  up  there, 
together  with  its  installations,  I'm  not  sui'e  that  I 
undei*stood  the  method  by  which  you  reached  your 
figure  there.  I  believe  you  figured  your  reproduction 
cost  at  $513,500.00?  A.     $514,500.00. 

Q.  514;  now,  just  how  did  you  obtain  that 
figure  ? 

A.  Well,  1  developed  the  cost  per  kilowatt  of  a 
number  of  power  plants  of  a  size  not  very  remote 
from  the  size  of  this  Priest  Rapids  plant;  examined 
them  from  conditions  affecting  the  construction; 
examined  them  from  the  effect  that  the  head  would 
have  on  the  cost;  determined  what  would  be  a  rea- 
sonable cost  per  kilowatt  of  a  plant  of  the  general 
character  of  the  one  at  Priest  Rapids,  and  [833] 
then  determined  w'hat  the  cost  of  a  2100  kilowatt 
plant  would  be  under  those  conditions. 

Q.  In  other  words,  you  did  not  go  into  the 
matter  of  reproduction  cost  of  this  particular  plant 
at  all.  You  simply  averaged  over  a  number  of  other 
plants,  and  said  *'Well,  I  think  an  average  plant 
of  this  character  would  cost  so  much  with  its  in- 
stallations"? 

A.  Well,  I  of  course  went  into  the  figures  of 
some  of  the  equipment  and  checked  it  against  these 
different  studies. 

Q.  Yes;  now,  in  your  nvei-age  i)lant,  what  was 
the  cost  of  the  structure? 
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A.  I  did  not  make  a  separate  determination  of 
the  cost  of  the  structure. 

Q.  In  your  average  plant  what  was  the  cost  of 
the  installations'? 

A.  These  costs  are  all-inclusive;  they  include  all 
the  various  features  of  the  plants. 

Q.  In  other  words,  for  reproduction  cost  pur- 
poses you  simply  said  "Well,  powder  plant  number 
1,  and  2,  and  3,  and  4,  and  5,  cost  so  much  money, 
and  the  average  of  that  is  so  much,  and  that's  what 
I'm  putting  as  the  reproduction  cost  of  this  plant"? 

A.     No,  I  didn't  do  it  that  way. 

Q.     AVell,  just  how  did  you  do  it '? 

A.  I  arrived  at  these  plants'  costs,  took  [834] 
into  account  the  various  changes  in  conditions  which 
have  occurred  since  they  were  built,  took  into  ac- 
count features  as  they  relate  to  these  plants,  and 
arrived  at  a  fair  cost  per  kilowatt  of  a  plant  of 
this  character. 

Q.  Well,  for  the  purpose  of  arriving  at  a  fair 
cost  per  kilowatt,  you  did  just  what  I  said  a  minute 
ago,  didn't  you?  You  studied  the  cost  per  kilowatt 
of  particular  plants'?  A.     Yes. 

Q.     And  then  averaged  them  o:ff  ? 

A.     No,  I  didn't  average  them. 

Q.     You  just  said  "This  will  be  an  average'"? 

A.     It's  not  possible  to  make  an  average. 

Q.  I  wouldn't  think  so,  but  you  simply  con- 
sidered various  other  plants  that  produced  electric 
power,  and  figured  that  it  would  cost  about  so  much 
per  kilowatt  to  construct  such  a  plant  as  this  ? 

A.     Under  these  conditions,  yes. 


Priest  Rapids  Irrigation  District  831 

(Testimony  of  Barry  Bi'uljle.) 

Q.  So  3'our  reconstruction  cost  doesn't  bear  the 
slightest  relationship  to  the  actual  cost  of  replacinc^ 
that  plant  out  there  as  it  actually  was? 

A.  I  thinlv  it  does.  I  find  that  method  a  great 
deal  more  accurate  and  useful  than  going  into  a 
great  deal  of  detail.  You  can  check  the  cost  and  get 
at  a  very  good  estimate.  [885] 

Q.  Well,  do  3^ou  figure  the  costs  on  a  plant  that 
way,  or  do  you  figure  the  value  on  a  plant  that  way ; 
now  which? 

A.     This  is  reproduction  cost. 

Q.  Yes,  I  know,  but  I'm  asking  you  now,  in 
using  this  formula  do  you  ordinarily  use  it  in  figur- 
ing the  cost  of  a  plant? 

A.     In  figuring  the  cost  of  a  plant. 

Q.  If  you  were  going  out  to  supervise  the  coii- 
structioii  of  a  hydro-electric  plant,  is  that  the 
method  you  would  use  for  it? 

A.     As  an  estimate  of  the  cost. 

0.  AVithout  going  out  to  see  how  much  excava- 
tion work  to  be  done,  construction,  structural  work 
to  be  done,  and  so  forth? 

A.  Well,  of  course  the  general  conditions  at  the 
site  have  some  influence  on  it.  The  cost  of  various 
])()wer  ])lants  have  a  general  relationship  that  can 
be  very  well  estimated  in  this  way. 

Q.  Well,  if  the  actual  cost  of  one  of  those  plants 
ran  excessively  high,  it  would  very  materially  affect 
its  value,  wouldn't  it?  That  is,  excessively  high  per 
kilowatt? 

A.  AVell,  it  would  affect  the  reproduction  cost. 
That  is  what  I  am  taking  into  account  here. 
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Q.     Yes. 

A.  Yes,  if  cost  was  'way  out  of  line  it  would 
affect  tbe  [836]  value. 

Q.  And  on  the  other  hand,  if  the  actual  cost  of 
construction  was  extremely  low,  there  would  be  a 
marked  effect  there,  wouldn't  there?  A.    Yes. 

Q.  So  the  whole  thing  pre-supposes  an  average 
condition,  am  I  correct  in  that,  your  whole  formula 
pre-supposes  an  average  condition? 

A.     This  isn't  a  formula. 

Q.  Well,  it  is  the  formula  that  you  used  in  meas- 
uring the  reproduction  cost  of  this  plant,  isn't  it? 

A.  No,  you  take  typical  plants  and  consider 
them  as  they  are  related  to  this  particular  plant. 
It  is  necessary  to  make  some  very  definite  observa- 
tions of  the  property,  and  to  know  something  about 
the  plants  which  you  used  in  comparison,  and  I 
think  these  plants  that  I  have  used  are  compar- 
able. 

Q.  And  that,  of  course,  is  a  matter  of  opinion, 
whether  they  are  comparable  or  not? 

A.     It  h  my  opinion,  yes. 

Q.     In  your  opinion  they  were? 

A.  Yes;  they're  all  plants  that  I'm  familiar 
with. 

Mr,  Ramsey:  If  the  Court  please,  I  wish  to 
move  to  strike  this  witness's  testimony,  and  I  would 
like  to  be  heard  on  it.  [837] 

The  Court:  If  the  jury  will  step  out,  please. 
(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 
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Mr.  Ramsey:  The  government  moves  to  strike 
the  whole  of  this  witness's  testimony  on  reproduc- 
tion cost  less  depreciation  as  a  method  of  determin- 
ing value,  on  the  grounds  and  for  the  reason  that  the 
law  permits,  in  cases  of  this  cliaracter,  certain 
methods  of  reaching  and  determining  value.  How- 
ever, those  methods  are  within  very  strict  lines. 
Included  in  the  methods  of  reaching  valuation  is 
the  reproduction  cost  less  de|)rociation  rule,  and 
under  that  rule  the  ultimate  value  is  reached  by 
a  formula  recognized  and  approved  by  law,  which 
is  the  actual  rei)roduction  cost  of  the  ])articular 
])roperty  in  its  original  condition,  at  a  cost  as  of 
tlie  date  of  taking,  less  a  fair  depreciation  thereon. 
It  now  appears  that  this  witness  has  used  a  formula 
peculiar  to  himself,  and  not  predicated  upon  the 
re|)roduction  cost  less  depreciation  formula  recog- 
nized by  law  at  all,  but  upon  a  determination  of  the 
average  cost  of  what  he  believes  to  be  comparable 
1)1  ants,  per  kilowatt  hour,  then  from  the  ])er  kilo- 
watt hour  rating  of  this  particular  plant  he  works 
back  by  a  multiplication  of  what  he  assumes  to  be 
an  average  cost  of  comparable  properties,  and 
determines  the  reproduction  cost  in  that  manner. 
Tt  is  not  a  [838]  formula  that  is  a])))roved  by  law  or 
recognized  by  any  court,  and  I  earnestly  urge  on 
the  court  that  it  is  not  testimony  that  should  be 
submitted  to  any  trial  jury.  It  siinply  opens  up  the 
door  for  a  witness  to  come  in  here  with  any  sort  of 
a  formula  that  he  has  personally  developed,  and  sub- 
mit it,  as  has  been  done  in  this  case,  on  the  theory, 
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under  the  name  of  reproduction  cost  less  deprecia- 
tion, when  as  a  matter  of  fact  there  isn't  an  element 
of  actual  reproduction  cost  involved  in  the  formula 
at  all. 

The  Court:  I  think  that  after  all  we're  dealing 
with  the  testimony  of  an  ex'pert,  and  he's  express- 
ing here  expert  opinions,  one  of  which  is  the  cost 
of  reproduction  new.  I  don't  believe  that  any  par- 
ticular method  of  ascertaining  that  has  to  be  fol- 
lowed, or  that  there  is  any  set  formula.  It  must,  in 
the  final  analysis,  in  any  case,  rest  on  opinion  in 
some  respects,  for  instance,  the  opinion  of  the  yard- 
age that  must  be  necessarily  excavated  to  recon- 
struct a  canal  or  lateral,  and  the  amount  that  it 
would  cost,  and  what  would  enter  into  those  various 
elements,  and  so  on,  and  so  I  think  that  a  competent 
electrical  engineer  and  a  qualified  expert,  and  this 
witness  is  a  qualified  expert  Avithout  any  question, 
uses  a  method  which  he  states  is  in  his  opinion,  I 
think  it  is  admissible.  The  method  by  which  [839] 
he  arrives  at  it  would  affect  the  weight  rather  than 
the  admissibilit}^  of  his  testimony.  That  is  the  view 
of  the  court,  at  any  rate.  The  objection  will  be  over- 
ruled and  the  government  allowed  an  exception. 
That  is,  the  motion  to  strike  will  be  denied,  that's 
what  I  should  say,  and  the  government  allow^ed  an 
exception.  Brinp;'  in  the  jiirv. 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 
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Cross-Examination 
(Continued.) 

Q.  Now,  l,h\  Dibl^lc,  liow  do  you  roach  your 
value  on  tlie  ])uinping'  plant? 

A.  In  a  similar  way,  usin^  tlie  inventories  that 
Mr.  Tinling  and  Mr.  Hall  testified  to,  I  have  set 
up  an  estimated  phmt  of  the  capacity  of  this  plant, 
and  have  determined  the  reproduction  cost  of  a 
plant  of  equivalent  character  that  would  ^ive 
equivalent  results. 

Q.  You  have  not  taken  into  considei-ation  at  all 
the  actual  cost  of  the  construction  of  a  structure 
such  as  the  pumping  plant  down  there? 

A.  Well,  it  is  necessarily  involved  in  the  figures 
that  T  used.  The  housing  for  pumps  of  this  capacity 
necessarily  is  part  of  the  whole  installation. 

Q.  You  have  assumed  an  adequate  structure  to 
house  the  pumps?  A.     Yes.  [840] 

Q.  And  th.e  motors;  adequately  built  and  main- 
tained? A.     Yes. 

Q.  You  have  assumed  adequate  installation  for 
the  purpose  of  pumping  the  required  amount  of 
water  ?  A.     Yes. 

Q.  Well,  in  that  assumption  did  you  take  into 
consideration  any  pumping  plants  where  {hi^y  had 
seen  fit  to  couple  together  in  tandem  two  low  head 
or  low  lift  pumps  in  order  to  get  the  results  that 
one  high  lift  pum])  would  accomplish? 

A.  Well,  that  is  a  little  (.iit  «.!'  the  oi-dinary,  of 
course,  hut  that  is  not  physically  uncommon;  many 
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pumps   are   built,   and  one   pump  is   built  in  two 

stages,  which  is  in  effect  what  this  plant  is. 

Q.     Is  it  an  efficient  pumping  unit? 

A.  It  could  be.  I  wouldn't  say  this  was  particu- 
larly efficient  in  high  efficiency,  but  the  fact  that  the 
pumps  are  coupled  together  doesn't  destroy  that 
efficiency. 

Q.  Does  it  raise  the  cost,  though,  very  materially, 
to  the  amount  of  water  pumped? 

A.  Yes;  I  have  taken  that  in  the  obsolescence 
figure.  It  isn't  the  type  of  installation  that  would  be 
made  now, 

Mr.  Ramsey:     I  think  that's  all. 

Redirect  Examination 
By  Mr.  Powell: 

Q.  Mr.  Dibble,  the  power  contract  you  referred 
to  is  dated  in  1940,  wasn't  it? 

A.     Yes,  I  believe  so. 

Q.  And  was  there  a  difference  in  the  power  mar- 
ket between  1940  and  1943? 

A.     Very  markedly  so. 

Q.     What  was  the  difference? 

A.     The  market  had  increased  very  much  in  1943. 

Q.     Market  demand? 

A.     Market  demand,  yes. 

Q.  Now,  you  have  indicated  in  cross-examina- 
tion a  gross  revenue  of  $49,000.00  and  a  net  of  $20,- 
000.00.  What  are  the  items  of  deductions  you  have 
taken  into  consideration  to  make  up  the  $29,000.00? 

A.  Operation  and  maintenance,  and  deprecia- 
tion and  reserve. 
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Q.     How  do  you  itemize  those? 

A.  For  operation  and  maintenance  of  the  power 
I)roperties,  that  is,  the  canal  and  generating  station 
and  transmission  line,  I  have  $16,900.00.  Deprecia- 
tion and  reserve  I've  estimated  should  be  an  annual 
— should  take  an  annual  charge  of  $17,853.00,  mak- 
ing a  total  of  $34,753.00,  of  which  16.7  per  cent  is 
chargeable  to  irrigation,  amounting  to  $5803.00, 
leaving  the  proportion  chargeable  to  the  commercial 
power  $28,950.00.  [842] 

Q.  And  is  that  ordinarily  done,  to  charge  paii; 
of  the  cost  of  operation  to  pumping  power  and  part 
to  commercial  power,  as  you  have  done  here? 

xV.     In  this  kind  of  a  case,  yes. 

Mr.  Powell :  Since  counsel,  if  your  Honor  please, 
examined  this  witness  concerning  operations  subse- 
quent to  1943,  we  would  like  to  introduce  identifica- 
tion 19. 

Ml'.  Ramsey:  Same  objection,  if  the  Court 
please.  Counsel  can't  depend  on  the  cross-examina- 
tion for  the  purpose  of  getting  in  his  exhibits  in  his 
case  in  chief. 

The  Court:  I'll  sustain  the  objection  to  the  ex- 
hibit. 

Mr.    Powell:     Exception,   your   Honor. 

The  Court:     Exception  allowed,  yes. 

Mr.  Powell :  I  would  like  to  offer,  if  your  Honor 
please,  a  certified  copy  of  a  state  map,  certified  by 
the  State  Highway  Department,  certified  in  1943, 
to  show  the  general  location  of  the  area  as  it  relates 
to  the  State  of  Washington  and  the  surrounding 
areas. 
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The  Court:  Has  that  been  marked  as  an  identi- 
fication ? 

Mr.  Powell:  It  has  not,  yet.  I  think  counsel  has 
seen  it.  The  purpose,  if  I  might  state  to  your  Honor, 
is  to  show  the  location  of  White  Bluffs  and  the 
property  involved  here.  [843] 

The  Court:  Is  that  a  map  of  the  entire  State 
of  Washington? 

Mr.  Powell:     Yes,  your  Honor. 

The  Court:  Showing  the  location  of  the  prop- 
erties ? 

Mr.  Powell:  It  doesn't  show  the  location  of  the 
properties,  but  merely  White  Bluffs,  and  Hanford, 
the  Horn,  and  the  Allard  station  described  by  Mr. 
Salvini. 

(Whereupon,  the  map  of  the  State  of  Wash- 
ington was  marked  Defendant's  Exhibit  No. 
20  for  identification.) 

Mr.  Powell :     We  offer  the  map  in  evidence. 

Mr.  Ramsey:  Objected  to  as  incompetent,  irre- 
levant and  immaterial. 

The  Court:  Overruled.  It  will  be  admitted  for 
the  purpose  of  illustration. 

(Whereupon,  Defendant's  Exhibit  No.  20  for 
identification  was  admitted  in  evidence.) 

Redirect   Examination 
(Continued.) 

Q.  Now,  you  have  been  asked  on  cross-examina- 
tion, Mr.  Dibble,  as  to  whether  or  not  the  Bonne- 
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villo  would  be  interested  in  taking  this  power  at 
the  same  price  at  which  they  were  selling  it.  What 
is  the  fact  as  to  whether  this  power  that  was  avail- 
able at  this  plant  on  October  1,  1943  was  the  same 
kind  of  power  that  Boinieville  was  selling  as  dump 
])ower?  A.     No,  it  was  not.  [844] 

Q.     Why? 

A.  It  was  definitely  available  throughout  the 
season,  throughout  the  year. 

Q.  And  what  al)Out  the  Bonneville  21/2  iifiil^ 
power  ? 

A.  That  was  occasional  power,  withdrawable  at 
any  time. 

Q.  Now,  referring  to  the  examination  of  counsel 
in  reference  to  the  uses  of  the  pumping  station,  do 
we  have  down  in  the  lower  left  hand  corner  of  ex- 
hibit 18  any  indication  as  to  the  power  output? 

A.     Yes. 

Q.  There  are  six  high  points  on  your  graph,  ex- 
hil)it  18.  When  do  they  come  with  reference  to  the 
irrigation  season? 

A.     They  come  during  the  irrigation  season. 

Q.     During  the  irrigation  season?  A.     Yes. 

Q.  And  the  Coj^ote  pump  power,  then,  is  taken 
off  of  the  top  of  those  j)roductions,  is  that  right? 

A.     That  is  correct. 

Q.  One  of  the  questions  asked  you  in  reference 
to  exhibit  16,  or  exhibit  14,  I  believe,  was  the 
matter  of  station  uses.  Would  you  mind  explaining, 
Mr.  Dibble,  what  is  meant  by  station  uses? 
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A.  The  heading  there  on  exhibit  14  to  which  I 
think  you  refer  is  district  nse.  [845] 

Q.     District  use. 

A.  On  the  log  sheets  it  is  called  station  use,  and 
it  is  the  electricity  that  is  used  in  the  station  for 
station  purposes,  pumps  and  lights  and  perhaps  an 
electric  heater  and  all  the  various  things  that  are 
needed  in  the  station,  and  for  the  operators'  houses, 
and  other  purposes  directly  related  to  the  operation 
of  the  generating  station. 

Q.  Have  you  made  allowance  for  that  in  your 
computations'?  A.     I  have. 

Q.  Is  that  necessary,  that  that  power  at  all 
times,  or  that  some  power,  be  used  at  the  plant? 

A.     Yes. 

Q.     And  have  you  made  allowance  for  that? 

A.     I  have. 

Q.  Now,  what  about  this  matter  of  building 
transmission  lines  to  the  place  of  generation  of 
power?  Is  that  done?  A.     Yes. 

Q.     By  wholesale  customers? 

A.     Yes,  frequently. 

Q.  You  have  taken  into  consideration,  have  you, 
in  arriving  at  your  possible  sale  price  of  this  power, 
a  possibility  of  various  customers?  A.    Yes. 

Q.  And  this  contract  that  was  referred  to  had 
another  element  in  it  of  stand-by  power,  didn't  it? 

A.     Yes.  [846] 

Q.     What  is  meant  by  that? 

A.  That  is  power  which  the  Pacific  Power  and 
Light  Company  undertakes  to  sujDply  to  the  District 
in  case  the  District  needs  it. 
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Q.     And  do  you  remember  the  amount  of  tliaf? 
A.     The  price  of  that  is  4  mills  per  kilowatt  hour. 
Q.     Is  that  high,  or  low,  for  stand-by  power? 
A.     That  is  rather  low. 
Mr.  Powell:     I  think  that's  all. 

Recross-Examinati  on 
By  Mr.  Ramsey: 

Q.  Your  firm  i)ower  would  be  no  greater  than 
your  low  production  rate,  would  it? 

A.     The  low  production  that  can  be  maintained. 

Q.  Yes.  Now,  turning  to  exhibit  number  14,  for 
power  data  for  the  year  1942,  I  notice  your  low 
month  is  December,  in  which  you  produced  487,400 
kilowatt  hours.  In  May  you  produced  1,712,800  kilo- 
watt hours,  or  about  four  times  as  much  power  as 
was  produced  in  December.  Your  firm  power  would 
not  be  determined  by  the  power  amount  produced 
during  the  year,  but  by  the  low,  woiildn't  it? 

A.  I  didn't  understand  the  last  part  of  the  ques- 
tion. 

Q.  I  say,  your  firm  ])Ower  would  be  determined, 
not  by  your  peak  production  as  shown  here,  in  Ma\', 
or  in  June,  or  July,  or  August,  but  by  youi-  low  pro- 
duction? [847] 

A.  By  the  low  potential  production,  n(^t  by  the 
actual  production  here. 

Q.  In  other  words,  under  your  firm  ])ower  con- 
tract, you  must  be  prepared  to  deliver  the  amount 
covered  by  that  contract,  at  any  time  and  all  times? 

A.     Not   at   any   time.    Any   time   the    customer 
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wants  it,  and  frequently  the  customer  demand  is 
of  such  character  that  it  isn't  continuous;  usually 
it  isn't  continuous. 

Q.  So  actually  your  firm  power  sales  would  be 
limited  to  the  level  of  your  low  production '? 

A.     The  low  potential  production. 

Q.  By  that  I  presume  you  mean  if  you  could 
find  some  way  of  producing  at  the  low  point  every 
year  800,000  kilowatt  hours,  that  would  be  your  low 
production,  wouldn't  it?  A.     Yes. 

Q.  However,  if  you  were  only  able  to  produce 
487,000  kilowatt  hours,  that  would  be  your  low  pro- 
duction, wouldn't  it? 

A.  That  is  production  in  kilowatt  hours,  not  in 
firm  power. 

Q.  Well,  if  you  were  face  to  face  with  this 
situation,  that  you  have  this  povrer  generated  as 
shown  during  the  year  1942,  what  would  be  your 
firm  power  production  that  you  would  be  in  a  posi- 
tion to  market? 

A.  There  isn't  enough  information  there  to  de- 
termine that. 

Q.  You're  not  taking  this,  then,  as  an  average 
year? 

A.  You  can't  divide  those  kilowatt  hour  [848] 
quantities  by  any  figure  to  determine  firm  power. 

Q.  Well,  you  certainly  couldn't,  wouldn't  be  in 
a  position  to  market  8,743,000  kilowatt  hours  of  firm 
power  in  that  year,  would  you? 

A.     I  don't 
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Q.  That  is  the  last  line,  the  production  less  what 
was  used  by  the  District  and  the  pumping  plants. 
That  wouldn't  all  be  firm  power,  would  it? 

A.  This  is  energy  that  is  listed  here,  not  power 
at  all,  and  this  isn't  all  firm  energy.  That  is  a  diffi- 
cult thing  to  define. 

Q.  Well,  what  do  you  mean  by  the  term  '*firm 
power"?  ' 

A.  "Firm  power"  is  properly  the  ])ower  that  is 
available  at  the  time  the  customer  wants  it. 

Q.     At  all  times  the  customer  wants  it? 

A.  Not  at  all  times,  necessarily,  but  at  the  time 
that  the  customer  wants  it. 

Q.  Well,  just  what  does  that  mean  ?  If  you  must 
stand  by  ready  to  deliver  a  certain  amount  of  power 
at  any  time  the  customer  wants  it,  wouldn't  that 
require  you  to  deliver  it  any  time  the  customer 
wants  it? 

A.  Well,  normal  electric  load  is  quite  cyclic  in 
character  and  varies  from  hour  to  hour  during  the 
day,  and  the  firm  power  needs  to  be  available  at  the 
peak  time  of  requirements.  Power  is  kilowatts,  and 
kilowatt  hours  don't  define  it.  [849] 

Q.  Well,  frankly,  Mr.  Dibble,  my  knowledge  of 
electricity  is  so  limited  and  the  field  is  so  broad 
that  I  haven't  any  hope  that  you  can  educate  me  on 
this  thing  during  this  particular  trial,  and  perhaps 
some  of  the  jurors  are  in  the  same  boat.  I  am  trying 
to  get  this  thing  in  common  lay  language.  You  de- 
veloj)  a  certain  amount  of  i)ower,  but  that  varies 
from  time  to  time,  doesn't  it?  A.     Yes. 
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Q.  Now,  your  firm  power  sales  is  that  produc- 
tion of  energy  that  can  ])e  counted  uj)on  at  any 
time,  am  I  correct,  or  at  all  times'? 

A.  No,  it  is  not  necessarily  available  at  all  times. 
In  this  case,  to  put  the  matter  in  figures,  I  have 
taken  1100  kilowatts  that  can  be  made  available 
when  the  customer  wants  it. 

Q.  iVnd  when  you  say  when  a  customer  wants  it, 
do  3^ou  mean  any  time  the  customer  may  demand  it, 
or  ask  for  it,  or  need  it?  A.     Yes. 

Q.  And  your  peak  production  is  not  that  kmd 
of  power,  is  it? 

A.     The  peak  production  of  kilowatt  hours  ? 

Q.     Yes.  A.     No,  not  all  of  it. 

Q.  So  when  you  go  to  market  this  power  that 
you  have  you're  [850]  not  going  to  market  all  of 
it  as  firm  power;  part  of  it  is  going  out  as  dump 
power,  isn't  it?  A.     Yes. 

Q.     And  a  considerable  percentage  of  it? 

A.  Yes,  that  is  in  the  2%  mill  item  for  energy; 
it  is  only  1100  kilowatts  from  a  povrer  standpoint. 

Q.  In  other  words,  your  2^/0  mills  does  not  com- 
prehend a  price  only  on  firm  powder,  but  it  is  a  price 
that  you're  fixing  for  both  firm  and  dump  power? 

A.  I'm  fixing  that  on  energy,  not  on  power  at 
all.  You're  distinguishing  between  kilowatts  and 
kilowatt  hours.  The  kilowatts  are  the  energy,  and 
I  i^ut  that  all  in  as  2%  mills.  Some  of  that  may  ]je 
dump  energy,  and  some  of  it  may  be  firm  energy. 

Q.  That's  what  I've  been  trying  to  get  at.  Now, 
you  say  that  it  frequently  happens  that  the  con- 
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siinier  builds  a  line  into  the  plant  producing  the 
l)ovver.  Do  you  know  of  instances  of  that  sort  in 
the  State  of  Washington? 

A.  If  you  change  the  word  "consumer"  to  "cus- 
tomer" I  think  it  would  be  more  appropriate. 

Q.     All  light,  let's  use  the  word  "customer". 

Mr.  Powell :  Do  3'ou  want  to  fix  a  time,  Mr. 
Ramsey  ? 

Mr.  Ramsey:  Oh,  I  don't  care,  in  the  history  of 
the  state. 

Mr.  Powell :     You  mean  up  to  date  ?  [851] 

Mr.  Ramsey:     Up  to  date. 

A.  Well,  I'm  not  particularly  familiar  with  the 
conditions  right  in  the  State  of  Washington,  but  I 
do  know  of  several  instances  'round  about. 

Q.  Usually  that  occurs  where  a  com])any  builds 
a  power  plant  primarily  for  the  purpose  of  using  it 
for  its  own  business  and  has  an  excess,  and  someone 
else  needs  some  power  in  their  business,  and  they 
build  in  there  to  get  that  excess,  now  isn't  that 
true? 

A.     That  is  frequently  the  condition. 

Q.  Do  you  know  of  any  company  that  is  in  the 
business  of  producing  electric  power  for  sale  for 
general  consumption,  making  that  their  business, 
where  the  consumer  builds  lines  into  their  i)lant  to 
get  power? 

A.  Yes,  on  this  case  on  the  Flathead  project,  the 
Indian  Service,  needing  the  power,  builds  to  the 
Montana  Power  plant  at  Kerr  Dam. 
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Q.  Well,  what  was  the  primary  purpose  of 
putting-  in  that  dam  there? 

A.     To  develop  power. 

Q.     Used  in  any  way  for  irrigation?        A.     No. 

Q.  Now,  what  is  the  primary  use  of  the  power 
there  developed? 

A.  Oh,  all  kinds  of  uses;  Montana  Power  Com- 
pany develops  it  as  part  of  its  system.  [852] 

Q.  Did  the  Montana  Power  Company  build  this 
plant  there?  A.     Yes. 

Q.     Now,  who  builds  in  there  to  get  their  power? 

A.  Well,  in  this  instance  the  Office  of  Indian 
Afeirs,  in  connection  with  the  Flathead  Project. 

Q.  In  other  w^ords,  it  was  a  case  where  the 
Office  of  Indian  Affairs  desired  a  large  amount  of 
power  for  a  particular  purpose? 

A.     Some  for  pumping,  and  some  for  sale. 

Q.  And  they  take  the  power  there,  and  then  sell 
it?  A.     And  use  it  themselves. 

Q.     And  use— — 

A.     Use  it  for  pumping. 

Q.  That  isn't  a  case  of  the  ultimate  consumer 
taking  it,  but  of  a  branch  of  the  government  taking 
it  for  distribution  on  its  own  lines,  isn't  that  the 
case? 

A.  Well,  the  branch  of  the  government  is  the 
customer  in  that  case,  it  is  not  the  ultimate  cus- 
tomer. The  R.E.A.  might  be  in  the  same  shape.  It 
builds  the  line  as  a  power  distributing  concern,  and 
buys  the  power  and  distributes  it. 
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Q.  Now,  in  a  case  of  tbat  character  the  seller 
of  electrical  power  would  have  to  present  a  pretty 
advantageous  contract  to  the  consumer  to  justify 
liini  in  going  to  the  expense  of  building  a  very  ex- 
pensive line  in  to  get  the  power,  [853]  wouldn't  he? 

A.  Well,  the  dollars  are  of  course  the  thing  that 
count. 

Q.  So  long  as  that  power  was  available  from 
another  source  at  or  near  the  price  that  they  would 
be  forced  to  pay  at  the  plant,  there  wouldn't  be 
any  purpose  in  any  consumer  building  in  there, 
would  there"? 

A.     Well,  unless  there  were  other  advantages. 

Q.  Yes.  In  the  main,  all  of  the  power  companies 
who  are  engaged  in  developing  and  selling  power 
expect  to  build  lines  and  sell  that  power  not  at  the 
plant,  but  over  the  entire  area,  don't  they? 

A.  That  is  generally  true,  but  as  I  understood 
it,  the  building  of  a  distribution  system  in  this  case 
was  ruled  out  as  speculative,  and  so  I  figured  this 
on  the  l)asis  of  delivery  at  the  plant,  or  on  that  piece 
of  iransmission  line. 

Q.  Yes.  Now,  if  delivery  of  power  is  made  as  it 
has  been  made  in  the  past  by  the  Priest  Rapids 
District  over  this  12  or  16  miles  of  transmission 
line,  wouldn't  there  be  a  line  loss  between  the  plant 
and  the  place  where  that  power  was  metered  out 
to  the  consumer,  which  in  this  case,  was  the  P.  P. 
&  L.  Company"? 

A.     Well,  it  would  be  a  very  small  line  loss. 
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Q.  Well,  usually  don't  those  contracts  specify 
a  certain  line  loss?  [854] 

A.  Sometimes  they  do  and  sometimes  they 
don't;  it  depends  on  the  contract. 

Q.     Have  you  seen  the  contract*?  A.     Yes. 

Q.  That  contract  did  provide  for  a  deduction  for 
line  loss,  didn't  if? 

A.  Yes,  a  rather  large  one.  Might  I  add  that  the 
loss  that  is  specified  there  is  probably  much  larger 
than  the  actual  loss. 

Q.    Well,  do  you  know  that,  or  do  you  believe  it "? 

A.     I  believe  it;  well,  in  fact,  I  know  it. 

Q.  Have  you  made  any  check  to  determine  the 
amount  of  line  loss  on  that  line? 

A.     Yes,  I  made  some  computation. 

Q.     I  didn't  understand  you.  A.     Yes. 

Q.  And  what  did  you  find  to  be  the  actual  line 
loss  on  that  16  miles  of  line? 

A.  Well,  it  can't  very  well  amount  to  more  than 
2  or  2%  per  cent. 

Q.  The  longer  the  line  the  greater  would  be  the 
loss,  usually,  wouldn't  it? 

A.  Well,  the  loss  in  the  line  itself  is  very  small ; 
most  of  the  loss  is  in  the  transformers.  Yes,  the 
losses  do  increase  with  the  length  of  the  line,  but 
in  a  line  this  [855]  length  the3^'re  very  small. 

Q.  Now,  in  figuring  your  gross  income  from' the 
sale  of  what  you  assumed  w^ould  be  the  electrical 
power  up  there  for  sale,  did  you  allow  anything  for 
line  loss,  or  did  you  assume  you  were  going  to  sell 
that  at  the  plant  and  there  would  be  no  line  loss? 


Priest  Rapids  Irrigation  District  849 

(Testimony  of  Barry  Dibble.) 

A.  Well,  I  made  an  allowance  for  power  that 
is  unsalable,  and  that  potential  energy  that  is  un- 
salable and  the  losses  are  included  in  that  item. 

Mr.  Ramsey:     I  think  that's  all. 

Redirect   Examination 
By  Mr.  Powell: 

Q.  Referrino:  to  ])rivate  or  publico  agencies  that 
may  have  built  to  the  source  of  power,  Mr.  Dibble, 
are  you  familiar  with  the  conditions  at  Boulder? 

A.     Yes. 

Q.     Who  built  to  the  source  of  power  there? 

A.  Well,  a  great  many  agencies  have  built  there, 
the  City  of  Los  Angeles,  the  Southern  California 
Edison  Company,  the  California  Electric  Power 
Company,  the  State  of  Nevada,  an  irrigation  dis- 
trict, and  some  other  agencies. 

Q.     And  what  about  the  Yuma  Project? 

A.  On  the  Yuma  Project  the  power  company 
has  built  to  the  power  plant,  or  near  the  plant; 
I'm  not  sure  w^hether  they  go  right  to  the  plant  or 
not. 

Q.  And  in  the  State  of  Washington,  what  [85()] 
about  the  present  plant  as  now  operated  by  the 
power  company,  haven't  they  built  a  line  into  this 
7:>lant? 

A.     Yes,  at  least  to  Coyote  Junction. 

Q.  Referring  to  the  present  connection.  Mi-. 
Dibble,  outside  of  the  project. 

A.  Oh,  there  is  also  the  Beverly  lim^  at  Priest 
Rapids,  where  the  power  company  comes  right  into 
the  plant  to  get  the  power. 
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Q.  Isn't  there  a  power  company  line  across  the 
hill  from  Midway  that  connects  with  this  line'? 

A.  Oh,  yes;  of  course,  the  powder  company  line 
had  to  get  out  of  there  and  connect  with  the  rest 
of  its  system. 

Q.  Now,  T  believe  that  you  referred  to  the  rate 
that  you  had  computed  this  power  on  as  being  a 
rate  that  was  comparable  to  the  Bonneville  rate? 

A.     It  is  similar  to  one  of  the  Bonneville  rates. 

Q.     And  what  is  that  rate? 

A.  It  is  75  cents  per  kilowatt  per  month,  plus 
214  niills  a  kilowatt  hour. 

Q.     Is  that  the  same  rate  that  you've  used  here? 

A.     It  is. 

Q.  How  much  power  have  you  used  as  firm 
power  ? 

A.     I've  used  1100  kilowatts  as  the  firm  power. 

Q.     1100  kilowatts  of  firm  power?  A.     Yes. 

Q.  The  rest  of  it  is  [857] — would  it  be  dump 
energy?  A.     Yes. 

Mr.  Powell :     I  think  that's  all. 

Recross-Examination 
By  Mr.  Ramsey: 

Q.  This  Bonneville  rate  that  you  refer  to  is  only 
for  irrigation  purposes,  isn't  it? 

A.     No,  it  is  a  general  rate. 

Q.  Now,  this  line  w^hich  was  built  in  by  the 
P.  P.  &  L.  to  connect  with  this  line,  isn't  that  the 
direct  P.  P.  &  L.  line  from  Yakima  to  Pasco  that 
l^asses  by  there?  A.     I  don't  know. 
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Q.  Well,  it  continues  on  from  there,  don't  it  in 
both  directions? 

A.     There  are  two  ends  to  it,  anyway. 

Q.  Yes.  Now,  the  line  at  Midway  is  the  Bonne- 
ville Power  Administration  line  that  runs  right 
through  that  area,  isn't  it?  A.     Yes. 

Q.  There  wasn't  any  line  Iniilt  in  tliere  to  con- 
nect up  with  the  Priest  Rapids  Irrigation  District 
power  line,  and  neither  was  the  P.  P.  &  L.  line 
either,  was  it? 

A.     I'm  not  familiar  with  the  history  of  that  line. 

Mr.  Ramsey:     That's  all. 

The  Court :     Any  more  questions  ? 

Mr.  Powell:  That's  all.  [858] 

(Whereupon,   there   being  no   further  ques- 
tions, the  witness  was  excused.) 

"Slv.  Powell:     The  defendants  rest,  your  Honor. 

Mr.  Ramsey:  It  is  now  four  o'clock,  if  the 
Court  please,  and  I  believe  that  the  government 
can  ])ut  on  its  case  in  a  part  of  the  day  tomorrow. 
I  don't  think  it  will  require  the  entire  day  to  put 
it  on. 

The  Court:  Well,  we'll  adjourn,  if  you  i)refer, 
then,  until  tomorrow. 

Mr.  Ramsey:  I  would  like  to  ask  that,  if  the 
Court  please. 

Mr.  Powell:  May  I  ask  whether  counsel  wants 
any  of  these  matters  to  make  tabulations? 

Mr.  Ramsey:  No;  I  have  requested  that  the 
witness  Salvini  or  Reierson  bring  in  the  oiiojual 
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contract  with  the  Priest  Rapids  Development  Com- 
pany. 

The  Court:  I  think  these  books  and  records 
should  be  left  here  where  they  are  available  to  both 
sides.  They  have  been  the  basis  of  some  of  the  testi- 
mony here. 

(AYhereupon,  the  Court  took  a  recess  in  this 

cause  until  Tuesday,  February  18,  1947,  at  10 

o'clock  a.m.) 


Yakima,  Washington,  February  18,  1947 
10  o'clock  A.  M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

(Whereupon,  the  following  procedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

Mr.  Ramsey :  The  petitioner,  the  United  States  of 
America,  at  this  time  moves  the  Court  to  direct  the 
jury  to  return  a  verdict  heiein  in  a  nominal  sum, 
upon  the  ground  and  for  the  reason  that  the  only 
thing  taken  under  declaration  of  taking  number  99 
from  the  District  was  the  naked  legal  title  to  the 
properties  and  facilties  of  the  District,  and  the  value 
of  that  naked  legal  title,  not  coupled  with  any  bene- 
licial  interest,  could  only  be  a  nominal  sum. 

The  Court :  The  motion  will  be  denied.  Exception 
allowed.    Anything  else  before  we  bring  the  jury  in? 
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Mr.  Powell:    Wo  liavo  (.no  additional  insti'iietion. 
The  Court:    All  right. 

Mr.  Cheadle:  This  is  the  one  additional  instruc- 
tion, your  Honor,  in  addition  to  the  nine  we  filed 
last  night,  and  I'll  have  this  extra  set  as  soon  as 
I've  signed  it.  [862] 

The  Court:  All  right,  I  think  we're  ready  now. 
Bring  in  the  jury. 

Mr.  Powell:    May  the  record  show  that  we  have 
filed  our  proposed  instructions  ? 
The  Court:    Yes. 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  juiy  and  one  al- 
ternate juror.) 


B.  SALVINI 

recalled  as  a  witness  on  behalf  of  the  Petitioner,  tes- 
tified as  follows : 

Direct  Examination 
By  Mr.  Ramsey : 

Q.  Where  did  you  reside,  Mr.  Salvini,  prior  to  the 
time  that  the  government  took  over  the  territory  now 
embraced  in  the  Hanford  Engineering  Works  Proj- 
ect? A.     I  didn't  g^ei  that  question. 

Q.  I  say,  where  did  you  reside  prior  to  the  time 
that  the  government  took  over  the  territory  that  is 
now  embi-aced  in  the  Hanford  Engineering  Works 
Project? 

A.     Where  1  reside  befoic  thev  took  it  over? 
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Q.     Yes.  A.    At  Hanf  ord. 

Q.     How  long  had  you  resided  in  that  vicinity  ? 

A.     Since  1917,  I  think  it  is. 

Q.  And  during  that  whole  period  from  1917  until 
1943  you  were  a  resident  of  the  Priest  Rapids  Irriga- 
tion District?  [863]  A.     Yes. 

Q.     You  owned  lands  within  the  District? 

A.    Yes. 

Q.  What,  if  any,  official  position  did  you  hold 
with  the  Priest  Rapids  Irrigation  District? 

A.  I  was  on  the  Board  of  Directors,  and  I  was 
chairman. 

Q.  For  how  long  a  period  were  you  a  director  or 
the  chairman  of  the  Board  of  Directors  in  the  Dis- 
trict? 

A.  Well,  I  don^t  know  just  what  date  it  was,  but 
since — I  think  it  is  since  they  started  the  District  to 
operate. 

Q.     That  would  be  about  1931  or  '32? 

A.  Well,  the  receiver  had  something  to  do,  I 
think,  at  that  time,  and  we  operated  in  conjunction 
with  the  receiver,  I  think ;  I  forget  just  what  the  ar- 
rangement was  at  that  time. 

Q.  Well,  now,  back  in  1917  when  jou  first  went 
into  the  area  the  lands  in  what  is  now  known  as  the 
Priests  Rapids  Irrigation  District  Vv'ere  irrigated 
from  what  means,  and  from  what  source  ? 

A.     The  same  source  that  it  was  in  there  now. 

Q.  Who  operated  what  is  now  the  District  facili- 
ties? 

A.  Well,  at  that  time  there  was  three  companies, 
I  think  it  was. 
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Q.  Yes.  Were  those  municipal  or  semi-munieipal 
corporations,  or  were  they  private  companies  ?  [864] 

A.     They  were  private  companies. 

Q.  And  were  those  three  companies  the  Agathon 
Land  Company,  the  Consumers'  Ditch  Company, 
and  the  Black  Rock  Power  and  Irrigation  Com- 
pany? 

A.    Yes. 

Q.  And  the  power  plant  and  transmission  lines 
were  operated  by  the  Black  Rock  Power  and  Irriga- 
tion Company,  is  that  correct?  A.     Yes. 

Q.  The  pumping  plant  was  operated  by  which 
company  ? 

A.     By  the  Consumers'  Ditch  Company. 

Q.  And  the  ditches  themselves,  the  canals,  were 
operated  by  the  Consumers'  Ditch  Company? 

A.     The  same  company. 

Q.  The  land  was  being  sold  by  the  Agathon  Land 
Company,  is  that  correct?  A.     Yes. 

Q.  Now,  what  happened  to  these  companies  prior 
to  the  time  that  the  District  took  over  the  facilities? 

Mr.  Powell:  If  your  Honor  please,  I  don't  know 
tlie  purpose  of  these  questions,  but  if  it  is  the  purpose 
of  showing  the  purchase  price  of  the  property,  I  will 
object  as  too  remote,  over  ten  or  eleven  years  before 
the  property  was  taken. 

The  Court:  Well,  we  haven't  got  to  that  yet.  I 
[865]  think  the  general  history  is  pertinent  here,  to 
show  the  background  of  this  project.  Go  ahead  with 
the  examination. 
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A.  Well,  before  I  went  on  that  District  there  was 
litigation,  and  this  company  here  was  already  split 
when  I  was  up  there,  in  three  companies. 

Q.     Yes. 

A.  And  right  in  the  spring,  I  guess,  1918  or  '19, 
they  started  a  case,  the  Adamson  and  Black  Eock 
Power.  The  purpose  of  that,  the  company,  they  tried 
to  sell  the  power  over  from  the  land,  and  they  liti- 
gated until  I  don't  know  just  when  the  decision  come 
out,  but  it  was  over  ten  years  after,  or  so,  and  being 
the  people  they  was  successful,  then  they  went  and 
had  the  receiver. 

Q.  The  three  companies,  and  particularly  the 
Black  Rock  Power  and  Irrigation  Company,  went 
into  the  hands  of  a  receiver? 

A.  They  went  into  the  hands  of  the  receiver, 
when  they  see  they  couldn't  separate  the  property 
from  that  land,  so  the  District  just  about  that  time 
it  was  alive  then;  there  wasn't  anybody  else  that 
could  take  that  property,  because  they  couldn't 
operate  it. 

Q.  And  the  District  itself  purchased  the  prop- 
erty of  the  Black  Rock  Power  and  Irrigation  Com- 
pany ? 

A.     We  didn't  purchase  it;  we  just  took  it  over 
from  the  [866]  receiver. 
,   Q.     Well,  didn't  you  pay  something  for  it? 

A.     We  just  paid  the  receiver's  costs. 

Q.  Yes.  By  receiver's  costs  you  mean  the  upset 
pi'ice  set  by  the  Court? 

A.  The  price  that  the  Court  set  on  the  receiver's 
expenses. 
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Q.  Exactly;  tlie  price  fixed  by  the  Court.  Now, 
piior  to  the  Black  Ro<'k  Power  and  Irrigation  Com- 
pany and  the  other  companies  taking  over  there, 
this  whole  set-up  had  been  handled  by  the  Hanford 
Power  and  Irrigation  Company,  hadn't  it? 

A.     Well,  that  was  the  original  company. 

Q.    They  built  the  plant? 

A.     Built  that  stuff. 

Q.     And  built  the  pumping  plant? 

A.  And  finally  when  that  company  had  to 
finance  that  thing,  well  they  sold  a  lot  of  stock ;  the 
American  Power  and  Light  got  all  that  stock,  and 
that's  where  the  trouble  started,  until  1928  or  1929 
when  the  people  knew  they  couldn't  take  possession 
of  the  power  plant,  so  the  District,  they  organized 
the  District,  and  took  it  over. 

Q.  Well,  let's  get  back  to  the  first  step  first.  The 
power  plant  was  built  by  the  Hanford  Power  and 
Irrigation  Company?  A.     Yes.  [867] 

Q.  The  transmission  lines  were  put  in  by  that 
company? 

A.  Well,  the  transmission  line,  part  was  built  by 
the  Hanford  Power  and  Ii'rigation  Company,  but 
at  the  time  they  were  forced  to  sell  a  lot  of  stock  to 
the  eastern  caj^ital 

Q.  Well,  never  mind  that;  let's  keep  on  with  the 
history.  A.     Well,  that's  what  happened. 

Q.  Now,  the  power  plant  was  built  by  the  Han- 
ford Power  and  Irrigation  Company? 

A.     Yes. 
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Q.  The  transmission  line,  at  least  in  part,  was 
built  by  the  company,  is  that  correct? 

A.  Well,  there  was  a  change  during  the  trial  and 
litigation;  I  couldn't  tell  you  just  what,  here,  but 
part  of  those  lines  that  was  built  now,  the  line  that 
was  coming  to  Yakima  from  Priest  Eapids,  that 
was  built  just  about  the  time  that  they  had  to  sell 
a  lot  of  bonds. 

Q.     Built  by  whom? 

A.  The  Pacific  Power  was  in  the  field  already 
at  that  time. 

Q.     Well,  who  built  the  line  ? 

A.  Well,  it  was  the  Black  Rock  Power,  just  be- 
fore the  splitting  of  the  Black  Rock  Power  and  the 
Consumers'  Dit^h  Company,  so  that  naturally  was 
in  the  name  of  the  Hanford  Power  and  Irrigation 
Company. 

Q.     Now,  who  built  the  pumping  plant?  [868] 

A.     Well,  the  same  company. 

Q.     The  Black  Rock,  or  the  Hanford? 

A.    The  Hanford  Power  and  Irrigation  district. 

Q.  Who  constructed  the  ditch  system  and  the 
canal  system?  A.     The  same  company. 

Q.  The  Hanford  Power  and  Irrigation  Com- 
pany? A.     The  same  company. 

Q.  Now,  what  happened?  How  did  the  owner- 
ship of  these  companies  change  from  the  Hanford 
Power  and  Irrigation  Company  to  the  Black  Rock 
power  and  irrigation  company,  and  the  Consumers' 
Ditch  Company,  and  the  Agathon  Land  Company? 

A.  Well,  that's  just  the  time  that  I  didn't  was 
there,  but  I  just  hear,  because  there  was  quite  a  talk 
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about  what  happened  before  I  was  there,  when  tlie 
Hanford  Power  and  Irrigation  Company  was  forced 
into  receivership. 

Q.  And  the  Black  Rock  and  the  Consumers' 
Ditch  Company  and  the  Agathon  Land  Comi)aiiy 
took  over  the  assets? 

A.  No,  whoever  took  over  was  a  fellow  by  the 
name  Lyon  and  Pierce,  and  those  was  connected 
with  the  American  Power  and  Light,  and  then  they 
split  the  company,  and  they  say  that  the  Black  Rock 
was  independent,  they  owned  the  Black  Rock,  and 
they  told  the  people  they  could  take  the  canal. 

Q.  Let's  don't  go  into  what  they  contended,  Mr. 
Salvini.  I  am  just  trying  to  get  the  historical 
background  at  the  [869]  present  time.  T  under- 
stand there  was  a  lot  of  contentions  taken  w^  to  the 
courts  in  the  various  litigation.  Following  the  re- 
ceivership of  the  Hanford  Power  and  Irrigation 
Company  these  individuals  purchased  the  proper- 
ties, is  that  correct?  A.     Yes. 

Q.  And  then  formed  the  three  companies  that 
w^e  have  spoken  of,  the  Consumer'  Ditch  Comjiany, 
tlie  Black  Rock  Power  and  Triigation  Company, 
and  the  Agathon  Land  Company?  A.     Yes. 

Q.  And  then  subsequently  these  companies  want 
into  the  hands  of  the  receiver? 

A.  They  went  into  the  hands  of  the  receiver  be- 
cause they  was  forced 

Q.  Let's  don't  attempt  to  explain  the  reasons  for 
the  receivership.  The  fact  remains  they  went  into 
the  hands  of  the  receiver,  didn't  they? 

A.    They  quit. 
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Q.     Well,  they  were  in  the  hands  of  the  receiver  % 

A.     Yes. 

Q.  And  the  Irrigation  District  purchased  these 
properties  from  the  receiver?  A.     Yes. 

Q.  Now,  don't  answer  this  question  until  counsel 
has  had  an  opportunity  to  object.  What  was  the 
price  paid  by  the  [870]  Priest  Rapids  Irrigation 
District  for  the  power  plant,  together  with  the  canal 
that  serves  it  with  water,  the  transmission  lines,  the 
pumping  plant,  and  the  ditch,  rather,  the  ditches, 
and  canal  systems  and  laterals  now  operating  in  the 
District? 

Mr.  Powell:  May  we  have  the  date  of  that,  ap- 
proximate date  ? 

Q.     About  1931  or  '32? 

A.     Something  like  that. 

Q.     Just  a  minute,  let  counsel  make  his  objection. 

Mr.  Powell:  Thank  you.  We  object,  if  your 
Honor  please,  as  being  too  remote  in  order  to  fur- 
nish evidence  of  any  value  at  the  time  of  taking  in 
October  or  April,  1943,  and  if  the  Court  does  permit 
it,  the  jury  should  be  instructed  it  is  only  received 
as  historical  evidence. 

Mr.  Ramsey:  I  submit  to  the  Court  that  each 
and  every  one  of  the  witnesses  called  on  the  stand 
liave  stated  in  their  oioinion  the  historical  and 
financial  record  of  these  properties  are  of  impor- 
tance in  determining  the  present  value,  or  the  value 
in  1943,  of  those  properties,  and  I  am  attempting  to 
place  before  the  jury  the  historical  and  financial 
record  of  the  properties  up  to  the  time  the  govern- 
ment took  over. 
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The  Court:  I  think  I'll  have  the  jury  step  out 
just  a  moment.  We  might  as  well  settle  this  before 
we  [871]  go  on. 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

Mr.  Powell:  Another  ground  to  my  objection 
may  be,  if  your  Honor  please,  that  this  was  a  dis- 
tress sale  and  not  a  sale  between  individuals  dealing 
as  an  ordinary  purchaser  and  seller. 

The  Court:  Well,  I  think  as  evidence  of  sale  a 
receiver's  sale  wouldn't  be  a  voluntary  sale.  The 
price  at  which  an  owner  acquired  the  property — 
correct  me  if  I'm  wrong — may  or  may  not  be  admis- 
sible, depending  on  the  lapse  of  time.  Is  that  the 
rule,  as  too  remote? 

Mr.  Ramsey:  Generally  speaking,  your  Honor, 
that  is  the  rule,  if  applied  to  properties  where  the 
test  is  the  fair  market  value  as  determined  by  com- 
parable sales.  We're  dealing  with  properties  where 
we  can't  apply  that  rule.  We  must  use  every  other 
approach  that  can  be  used,  and  Heaven  knows  we've 
used  it  in  this  proceeding.  Now  we're  getting  into 
the  matter  of  the  direct  purchase  of  this  particular 
})roperty,  and  granting'  that  it  is  remote  in  point  of 
time,  nevertheless  since  we  can't  deal  on  a  fair 
market  value  as  established  by  the  sale  of  compar- 
able properties,  where  the  rule  is  cinched  down 
'Svithin  a  reasonable  time"  as  reflecting  fair  market 
values,  then  [872]  we  must  revert  to  something  dif- 
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ferent  again,  and  this  is  one  approach  that  I  think 
is  proper  and  right,  to  give  it  whatever  value  it  may 
have  in  the  proceeding,  and  each  of  these  witnesses 
liave  testified  "ordinarily,  yes,  in  a  case  of  this  sort 
very  great  attention  would  be  paid  to  the  financial 
history  of  the  particular  property;  we're  working 
on  it  now  as  income  property,  reproduction  cost  less 
depreciation,  reproduction  cost  without  depreci- 
ation, reproduction  cost  not  on  the  particular 
plants  themselves,  but  on  a  hypothetical  plant"  that 
the  witness  believed  would  be  comparable  for  pro- 
duction of  that  amount  of  power,  and  what  the 
average  cost  would  be.  Certainly  this  is  as  closely 
tied  in  to  the  ultimate  result  as  any  of  the  ap- 
proaches used  to  the  present  time. 

The  Court :  Historical  book  cost  could  have  been 
used,  I  think,  if  it  was  available.  This  is  a  little 
different,  however,  from  historical  book  cost. 

Mr.  Ramsey:  I  will  say  again  that  this  in  part 
is  merely  preliminary.  I  expect  to  follow  the  finan- 
cial history  of  this  matter  from  the  time  it  was  ac- 
quired by  the  District.  That  can  be  shown  by  show- 
ing what  the  bonded  indebtedness  was  for  the  pur- 
pose of  purchasing  this  power  site  and  all  the  facil- 
ities, and  then  show  v/hether  that  indebtedness 
increased  or  decreased  thereafter  while  they  were 
operating  the  particular  properties  [873] 

The  Court:  I  think  I  can  hear  from  the  other 
side. 

Mr.  Cheadle :  First,  your  Honor,  again  the  lead- 
ing case  of  Olson  vs.  United  States,  Supreme  Court 
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of  the  United  States  in  1933.  This  case  has  been 
followed  in  ease  after  ease  of  the  Circuit  Courts  of 
Appeal,  and  cited  with  ai^proval  by  the  Supreme 
Court  of  the  United  States. 

The  Court:    What  is  the  citation  of  that  again? 

Ml-.  Cheadle:  292  U.  S.  246,  and  I'm  reading 
f]'om  page  255: 

"That  equivalent  is  the  market  value  of  the 
property  at  the  time  of  taking,  contemporan- 
eously paid  in  money.  It  may  be  more  or  less 
than  the  owner's  investment.  He  may  have  ac- 
quired the  property  for  less  than  it  is  worth,  or 
he  may  have  paid  a  speculative  and  exhorbitant 
price.  Its  value  may  have  changed  substan- 
tially while  held  by  him.  The  return  yielded 
may  have  been  greater  or  less  than  interest, 
taxes,  and  other  carrying  charges.  The  public 
may  not  by  any  means  confiscate  the  benefits  or 
be  required  to  bear  the  burden  of  the  owner's 
bargain.  He  is  entitled  to  be  put  in  as  good  a 
position  pecuniarily  as  if  his  property  had  not 
been  taken.  He  must  be  made  whole,  but  is  not 
entitled  to  more.  It  is  the  [874]  property,  and 
not  the  cost  of  it,  that  is  safeguarded  by  state 
and  Federal  constitutions." 

We  submit,  therefore,  that  what  is  guaranteed  by 
the  Federal  constitution  to  be  paid  in  just  compen- 
sation in  this  case,  in  this  trial,  is  the  market  value 
of  that  property  in  1943,  and  not  the  cost  of  it  to 
the  Priest  Rapids  Irrigation  District  company  in 
1932  or  whatever  that  date  in  the  early  thirties  was. 
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The  Court:  1931,  I  think,  wasn't  it? 
Mr.  Cheadle:  1931.  We  submit  that  that  is  so 
remote  that  the  question  of  what  they  paid  at  that 
time  is  a  question  which  is  inadmissible  under  the 
clear  statement  of  the  Supreme  Court  of  the  United 
States  in  the  Olson  case.  Moreover,  and  with 
regard  to  the  point  that  Mr.  Powell  made  that  this 
was  a  distress  sale,  and  it  was  rather  unlike  most 
]'eceiver's  sales,  your  Honor,  in  Blakely  vs.  Priest 
Rapids  Irrigation  District,  168  AYash.  267,  and  I 
read  from  page  282,  on  which  page  the  Supreme 
Court  of  this  state  quoted  from  the  decree  of  sale 
entered  by  this  District  Court : 

"The  receivership  in  this  cause  has  been  pro- 
longed far  beyond  the  time  anticipated  when 
the  court  appointed  such  receiver  at  the  initia- 
tion of  this  litigation.  Such  receivership  has 
only  thus  been  continued  for  the  purpose  of  en- 
abling [875]  the  parties  in  interest  to  effect 
some  form  of  financial  re-organization  that 
would  assure  at  receiveship  sale  a  purchaser 
able  and  willing  to  carry  on  and  perform  the 
various  obligations  involved  in  the  conduct  of 
such  irrigation  enterprise.  The  various  efforts 
heretofore  made  by  parties  in  interest  to  per- 
fect such  reorganization  and/or  to  procure  a 
purchaser  of  the  assets  at  receiver's  sale  have 
been  so  far  fruitless.  This  court  has  become 
convinced  that  it  is  not  practicable  or  feasible 
to  continue  indefinitely  the  operation  of  these 
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receiver  is  necessarily  without  funds  or  credit 
with  which  to  make  essential  repairs  and  re- 
placements on  the  property  involved  in  said 
receivership.  It  is  apparent  to  this  court  that 
although  the  receiver  has  performed  his  duties 
with  the  utmost  faithfulness  and  competency,  a 
continuance  of  the  receivership  beyond  the 
present  time  will  work  seriously  to  the  detri- 
ment of  the  irrigation  enterprise  whose  facili- 
ties are  involved  in  this  litigaton." 

I  do  not  want  to  read  at  too  great  length  from 
that,  your  Honor.  The  Court  goes  on  and  con- 
cludes that  it  shall  be  put  up  for  sale  with  the  upset 
price  merely  the  amount  of  indebtedness  which  the 
receiver  himself  had  incurred  in  the  operation  of 
the  properties  during  the  receivership,  [876]  for 
which  indebtedness  he  had  issued  receiver's  certifi- 
cates, and  we  submit  that  that  was  clearly  a  distress 
sale,  and  that  for  that  additional  reason  this  evi- 
dence should  not  be  admitted  and  go  before  the 
jury,  and  certainly  that  if  over  our  objection  it  were 
admitted,  at  the  time  when  it  comes  in  we  respect- 
fully submit  the  Court  should  instruct  the  jury,  and 
certainly  if  it  does  come  in  it  is  entitled  to  the 
littlest  of  weight,  and  we  submit  that  under  the 
Olson  case  it  is  not  entitled  to  any  weight  at  all, 
because  this  District  is  entitled  to  the  value  of  its 
property  in  1943,  and  it  is  entirely  irrelevant  as  to 
what  the  owner  paid  for  the  property,  certainly, 
when  he  bought  it  in  1932. 
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Mr.  Ramsey:  I  submit  this  is  not  an  ordinary 
distress  sale  at  all.  Had  counsel  not  quoted  from 
the  particular  case  I  should  have  done  so  myself. 
Here  was  a  situation  where  for  years  and  years  this 
receivership  was  continued  for  the  purpose  of  en- 
abling them  to  find  a  pur-chaser  for  this  property. 
This  wasn't  a  case  of  where  the  sheriff  goes  out  and 
puts  up  property  for  sale  and  right  there  and  then 
]?:nocks  it  down  to  the  highest  bidder.  On  the  other 
hand,  the  Court  continued  the  receivership  over  a 
long  period  of  years,  and  during  that  entire  time 
any  person  could  have  purchased  the  propertj^,  and 
every  effort  was  being  made  by  the  receiver  and 
every  other  party  involved  to  find  a  purchaser  of  the 
property,  so  it  in  no  sense  of  [877]  the  word  was  a 
distress  sale.  The  property  was  for  sale,  but  it 
wasn't  shoved  up  for  sale  to  the  highest  bidder  at  a 
specific  moment  and  without  adequate  time  in  which 
to  canvas  the  possible  purchasers.  It  v.'as  held  in 
receivership  for  year  after  year  after  year  to  enable 
the  receiver  and  the  owners  of  the  property  to  find  a 
purchaser.  It  was  anything  but  a  distress  sale,  and 
anything  but  the  ordinary  type  of  a  forced  sale. 
There  isn't  the  slightest  relationship.  Now,  so  far 
as  counsel's  other  quotation  is  concerned,  certainly 
wliat  we're  attempting  to  find  in  this  proceeding  is 
the  fair  market  value,  and  certainly  I'm  not  urging 
on  the  court  that  this  is  the  sole  measure  of  the  fair 
market  value,  any  more  than  any  of  the  other  ap- 
proaches that  have  been  used  represents  the  fair 
market  value.    Boiled  down  the  fair  market  value 
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roust  be  determind  from  the  results  obtained  by  all 
the  approaches  used,  and  I  submit  to  the  Court  that 
certainlj^  the  financial  history  of  this  particular 
property,  the  prices  paid,  the  results  obtained  in  the 
operation  of  the  property,  are  matters  that  properly 
should  go  to  the  jury  in  their  attempt  to  determine 
what  represents  the  fair  market  value  of  this  par- 
ticular property. 

The  Court:  I  think  it  is  conceded  by  everyone 
that  the  measure  of  value  in  this  case  as  stated  in 
Olson  vs.  United  States  is  the  fair  cash  market 
A^alue  at  the  [878]  time  of  the  taking,  but  in  the  case 
of  electrical  power  properties,  properties  of  the  kind 
involved  in  tliis  action,  there  isn't  an  actual  market 
for  them.  You  can't  prove  the  value  more  directly 
by  comparable  sales.  It  is  permissil^le  to  show 
various  other  things,  such  as  income,  repi'oduc'tion 
cost  new^,  reproduction  cost  new  less  depreciation, 
and  historical  book  cost,  things  that  do  not  show 
directly,  any  of  them,  the  cash  market  value,  but 
may  be  taken  into  consideration  by  the  jury  as  bear- 
ing indirectly  upon  that  value,  so  that  I  think  liei'e 
you  could  go  into  the  past  history  of  this  project  if 
you  showed  historical  book  cost,  but  this  matter  is 
different  from  that,  and  it  just  seems  to  me  we  nuist 
draw  the  line  somewhere  here,  and  it  would  seem  to 
me  that  permitting  evidence  to  go  to  the  jury  of  tlie 
price  paid  for  this  company  at  a  receiver's  sale  in 
1931,  which  I  think  the  court  can  take  judicial  no- 
tice was  almost  the  bottom  of  the  depression,  when 
the  measure  of  value,  the  ultimate  measure,  is  the 
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year  of  1943,  which  was  referred  to  as  a  hish  war 
year,  and  the  objection  will  be  sustained.  However,  I 
might  state  that  he  can  go  into  the  financial  history 
of  the  operation  under  the  defendant  irrigation  dis- 
trict to  show  any  pertinent  matters  as  to  whether  or 
not  the  operation  was  profitable  or  otherwise.  If 
there  is  any  objection  to  that  I  might  as  well  hear  it 
now,  because  it  seems  to  me  that  since  it  has  been 
contended  [879]  this  property  has  a  very  substantial 
value  because  it  can  be  operated  profitably  by  pro- 
duction of  power  for  commercial  sale,  that  what  has 
happened  to  them  in  the  past  would  be  pertinent 
and  bearing  on  whether  it  was  profitable  or  not. 

Mr.  Powell:  In  order  to  speed  things  up,  may  I 
ask  the  Court,  then,  if  counsel  will  be  permitted  to 
show  the  operation  of  the  property  in  its  condition 
in  i^rior  years,  because  the  condition  was  changed 
in  1941,  the  new  generator  was  put  in,  it  was  a  dif- 
ferent plant,  half  different,  anyway. 

The  Court :  Well,  I  think  he  can  show  the  opera- 
tion under  this  District,  and  then  the  matter  of 
changes  throughout  the  years  or  anything  that 
w^ould  have  a  bearing  on  it  would  be  a  matter  of 
cross-examination  or  rebuttal. 

Mr.  Powell:  Then  is  there  any  information  we 
can  furnish  counsel  to  help  speed  it  up  ? 

The  Court:  He'll  probably  ask  more  than  he 
needs.  The  government  is  allowed  an  exception. 
Bring  in  the  jury. 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 
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Direct  Examination 
(Continued) 
By  Mr.  Ramsey: 

Q.  Now,  Mr.  Salvini,  what  was  the  bonded  in- 
debtedness of  the  Priest  Rapids  Irrigation  District 
Immediately  after  they  [880]  acquired  the  prop- 
erties that  have  been  described  here? 

A.  Well,  right  at  that  date,  well,  I  couldn't  tell 
you — if  I  had  the  financial  statement  with  me,  but 
I  know  that  w^hatever  we  settled  with  the  govern- 
ment, we  was  left  with  $165,000.00  in  bonds. 

Q.     No,  I'm  talking  now  of  what  the  bonded  in- 
debtedness   was    immediately    after    they    acquired 
the  power  plant,  transmission  line,  pumping  plant, 
and  ditches. 
A.     Well,    it    was — we    were    just    reorganized, 

bonds  in  1941,  I  think  it  w^as 

Q.     No,  Mr.  Salvini,  I'm  not  interested  in  1941. 

I'm  talking  now 

The  Court:    I  think  if  the  reporter  reads  it. 

(Whereupon,  the  reporter  read  the  question, 
as  follows:  *' Question:  No,  I'm  talking  now  of 
what  the  bonded  indebtedness  was  immediately 
after  they  acquired  the  power  plant,  transmis- 
sion line,  pumping  plant,  and  ditches".) 

A.     That  was  in  1943? 

Q.     No,  Mr.  Salvini,  I  mean  back  in  1931  or  '32. 
A.     Oh,  that  time.    I'm  pretty  sure  that  the  Dis- 
trict float  $120,000.00. 

Q.     Were  all  the  bonds  sold? 
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Mr.  Cbeadle:  If  the  Court  please,  just  so  that 
the  record  will  be  straight,  we're  agreeable  to 
stipulating  [881]  as  is  shown  in  this  Blakely  vs. 
Priest  Eapids  case  the  bond  issue  at  the  time  coun- 
sel inquires  about  was  $125,000.00. 

The  Court :    Is  that  agreeable,  that  stipulation  ? 

Mr.  Ramsey:  That  is  acceptable,  if  the  Court 
please. 

The  Court:  All  right,  the  record  will  show,  then, 
that  the  bonded  indebtedness  at  that  time  was  $125,- 
000.00. 

Direct  Examination 
(continued) 

Q.  Now,  was  all  of  that  $125,000.00  worth  of 
bonds  sold  at  that  time,  Mr.  Salvini  ? 

A.  Must  not.  I'm  not  familiar  any  more.  I 
don't  think  it  was  all  sold  at  that  time. 

Q.  Do  you  know  what  the  total  was  of  the  bonds 
that  were  sold  and  were  outstanding  at  that  time*? 

A.     No,  I  don't. 

Q.  But  it  was  less  than  the  $125,000.00  bond 
issue  ? 

A.  I  think  they  used  all  that  money,  because 
there  was  a  lot  of  work  to  do  at  that  time  on  the 
canals  and  laterals.  It  was  all  broke,  and  I  think 
they  used  all  that  money. 

Q.  That  is,  in  the  repair  of  the  facilities,  and 
so  on?  A.     The  repair  of  the  facilities. 

Q.  Now^,  from  that  date,  from  1931  or  '32,  when 
the  District  took  over  these  facilities,  they  operated 
those  facilities  continuously  down  to  the  time  that 
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the   government   took    [882]    over   the    properties, 

didn't  they?  A.     Yes. 

Q.  And  what  was  the  bonded  indebtedness  of  the 
Priest  Eapids  Irrigation  District  on  the  date  that 
the  government  took  over  the  area  out  there? 

Mr.  Powell:  If  your  Honor  please,  we  have  a 
copy  of  the  financial  statement  of  February  28,  1943. 
Will  that  help  counsel? 

The  Court :  Perhaps  you  can  get  what  you  want 
from  that,  and  stipulate  to  it. 

Direct  Examination 
(Continued) 

Q.  I'll  show  you,  Mr.  Salvini,  a  financial  state- 
ment which  counsel  for  the  District  states  repre- 
sents the  financial  condition  of  the  District  on  Feb- 
ruary 12,  is  it,  1943? 

Mr.  Powell:     February  28. 

Q.     February  28,  1943. 

The  Court:    '43  did  you  say? 

A.  Yes.  Now,  from  this  financial  statement,  if 
you  have  no  independent  recollection,  what  is  shown 
to  be  the  bonded  indebtedness  of  the  District  out- 
etanding?  A.     $173,000.00. 

Q.    $173,000.00.  A.     Uh  huh. 

Q.  And  what  is  shown  to  be  the  warrant  indebt- 
edness of  the  District  outstanding?  [883] 

A.     $10,636.31. 

Q.  That  is  the  maintenance  fund  warrant  ac- 
count. Wliat  about  the  construction  fund  warrant 
account?     As  a  matter  of  fact,  Mr.   Salvini,  the 
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total  warrant  indebtedness  of  the  District  at  that 

time  was  the  sum  of  $16,421.09,  wasn't  it? 

A.    Yeh. 

Mr.  Powell :  To  save  time,  maybe  we  can  agree 
that  this  can  go  in  evidence ;  the  jury  can  balance  it. 

Mr.  Ramsey :    That  is  satisfactory  to  me. 

The  Court :  That's  all  right,  but  how  can  the  jury 
figure  it  out  if  you  can't? 

Direct  Examination 
(Continued) 

Q.  Well,  now,  Mr.  Salvini,  under  construction 
fund  warrant  account  this  statement  shows  $4,- 
143.74  of  warrants  outstanding  at  the  beginning  of 
the  month  of  February,  doesn't  it? 

A.  Well,  I  wouldn't  tell  you  until  I  understand 
this  thing  here,  because  I  tell  you  the  reason  for  it. 

Q.     Well,  read  it. 

A.  Just  in  six  months,  this  statement  here 
sliould  show  the  money  that  we  pay  out,  a  lot  of 
bonds  and  interest  on  those  bonds,  before  they  were 
due,  and  everything,  and  we  had  that  money,  s( 
until  I  get  this  thing  here  in  my  head [884] 

The  Court:     Can't  you  stipulate  as  to  what  th( 
current  indebtedness  was  ? 

Mr.  Ramsey:  Counsel  has  stated  that  he  will 
stipulate  that  as  of  the  first  of  the  month  of  Febru-1 
ary,  1943,  there  was  $4,143.74  worth  of  warrants 
outstanding  in  the  construction  fund  warrant  ac- 
count, and  $10,636.31  worth  of  maintenance  fund 
warrants  outstanding,  as  of  the  first  of  February, 
1943;  correct? 
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Mr.  Powell:  The  last  of  February,  1943;  Febru- 
ary 28th. 

Mr.  Ramsey:  Well,  these  read  "warrants  out- 
standing at  the  beginning  of  the  month". 

Mr.  Powell:  Well,  it  says  the  end  of  the  month, 
too,  as  to  both. 

Mr.  Ramsey:  Well,  as  of  the  end  of  February, 
1943. 

The  Court :    Is  that  acceptable  *? 

Mr.  Powell :    Yes,  your  Honor. 

The  Court:  All  right,  the  jury  may  take  that  as 
evidence,  then. 

Direct  Examination 
(Continued) 

Q.  So,  Mr.  Salvini,  during  the  period  that  the 
Priest  Rapids  Irrigation  District  was  operating 
these  properties  the  actual  bonded  and  warrant  in- 
debtedness outstanding  had  increased  about  $75,- 
000.00— no,  about  $60,000.00,  hadn't  [885]  it? 

A.     Yes. 

Q.  Now,  this  increase  in  bonded  indebtedness, 
could  it  have  been  accounted  for  by  the  fact  thr.t 
the  District  had  to  replace  a  generator,  or  a  gener- 
ating unit,  in  the  power  plant,  and  do  certain  work 
on  the  canal  up  there?  A.     Part. 

Q.  That  partly  explains  it.  Do  you  know  how 
much  money  was  spent  on  the  canal  by  the  District, 
the  power  canal? 

A.     No,  T  never  knew  the 
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Q.     You  don't  know  the  exact  amount? 
A.    the  exact  amount. 

Q.  Now,  you  say  at  the  time  that  the  District 
took  over  the  ditches  they  were  not  in  good  condi- 
tion? A.     No. 

Q.  And  it  was  necessary  to  spend  money  on  the 
repair  of  the  canals  and  ditches.  What  was  the 
condition  of  those  ditches  at  the  time  that  the  gov- 
ernment took  them  over? 

A.  They  were  in  good  shape  to  serve  the  land 
that  we  had  the  facilities.  We  had  some  new  pipe 
line,  just  put  in  in  1940,  48  inch  pipe  line,  down  at 
Hanford,  was  brand  new. 

Q.     And  how  much  was  there  of  that? 

A.     Huh? 

Q.  How  much  of  that  pipe  line  was  there  that 
you  put  in  in  [886]  1940? 

A.  Well,  we  put  in  the  whole  line  with  that,  the 
lateral  that  was  serving  the  Hanford  area. 

Q.     Yes,  but  how  much  was  there  of  it? 

A.     There  was  a  mile  of  it. 

Q.     About  a  mile?  A.     About  a  mile. 

Q.  And  what  made  it  necessary  to  put  in  that 
mile  of  pipe  line? 

A.    Well,  it  was  out  of  repair,  the  other  pipe  line.] 

Q.  It  was  impossible  to  utilize  the  old  pipe  line 
any  further,  so  you  had  to  replace  it? 

A.    Yes. 

Q.    Well,    that   normally   happened,    didn't    if^ 
You  always  had  to  replace  pipe  lines  if  they  weni 
to  pieces?  A.     Not  every  year. 
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Q.  Oh,  no ;  I  say  as  they  depreciated  and  were  no 
longer  fit  for  use,  you  had  to  replace  them ;  you  ex- 
pected to  do  that  when  you  put  in  a  pipe  line,  didn't 
you?  A.     Yes. 

Q.  Now,  were  you  able  to  get  water  down  that 
canal  to  the  end  of  it  ?  A.     Yes. 

Q.  Had  no  difficulty  in  getting  water  down  to 
the  end  of  the  canal?  [887] 

A.  No,  we  didn't  have  any  difficulty,  but  the  only 
trouble  is  that  probably  some  at  the  end  of  the  canal, 
some  day  they  might  say  that  the  water  went  off; 
it  was  the  big  evaporation,  that  was  on  the  hot  days 
in  the  summer,  and  in  1940  we  took  off  all  the  flash 
board,  because  by  adding  those  flash  boards  and 
raising  the  water  every  once  in  a  while,  well,  we  was 
told  by  the  engineer  that  it  would  evaporate  more 
than  if  the  water  was  left  running,  so  after  that 
year  we  didn't  have  any  complaint  any  more. 

Q.  Well,  now,  as  a  matter  of  fact,  wasn't  it 
necessary  for  the  farmers  down  toward  the  end  of 
that  canal  to  reduce  their  irrigated  acreage  because 
they  couldn't  get  water  enough  to  irrigate  the  total 
acreage  they  were  entitled  to  irrigate  ? 

A.     No,  that  isn't  true. 

Q.    That  isn't  true? 

A.  Everyone  at  the  end  of  the  canal,  wh}^  they 
had  plenty  of  water,  just  like  the  ones  that  was  up 
above. 

Q.  And  you  don't  think  that  the  seepage  loss  in 
the  canals  and  ditches  would  reach  50  per  cent  of 
the  water  that  was  pumped  into  the  ditches? 
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A.  Oil,  no.  I  don't  think  it  would  be  over  20  per 
cent. 

Q.     You  don't  think  it  would  be  over  20  per  cent? 

A.     If  it  was  that  much.  [888] 

Mr.  Ramsey:  I  think  that's  all.  I  might  want 
to  recall  this  witness  m  case  I'm  not  able  to  elicit 
what  I  wish  from  the  next  witness. 

Cross-Examination 
By  Mr.  Powell : 

Q.  Mr.  Salvini,  I'll  ask  you  to  examine  this 
treasurer's  statement  again.  The  next  to  the  last 
item  in  the  right  hand  side  is  the  bond  construction 
fund?  A.     Yes. 

Q.  The  last  line  has  the  heading  *' Balance  of 
fund  in  month."  What  was  that? 

A.     $16,421.00. 

Q.  That  was  offset  against  your  warrant  indebt- 
edness you  were  just  talking  about,  isn't  it? 

A.    Yes. 

Q.     And  did  you  also  have  some  lands  the  District  . 
has  since  been  paid  for?  A.     Yes. 

Q.    Were  they  an  asset  of  the  District  too? 

A.     Well,  they  were  an  asset  of  the  District,  yes. 

Q.     It  was  testified  here  on  Tuesday  or  Wednes- 
day that  the  bonded  indebtedness  at  the  time  thei 
power    plant    was    taken    in    October,    1943,    was| 
$165,000.00.  A.     Yes. 

Q:  The  statement  of  February  28,  1943,  shows 
$173,000.00.  What  happened  to  the  difference?  [889] 

A.     Well,  we  paid  some  out  of  that  $16,600.00. 
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Q.  Now,  we  were  talking  about  the  generators, 
and  the  generator  installed  in  '43,  as  accoimting  for 
a  portion  of  the  bonded  indebtedness  increase.  Did 
you  do  any  other  work  between  '32  and  '43?  Was 
there  a  water  wheel  ? 

A.  Well,  I  don't  know  if  that  we  used — the 
water  wheel  was  one  item,  then  there  was  the  work 
in  the  canal,  when  we  first  started,  that  was  an  item 
that  goes  in  with  it. 

Q.     Wliat  about  the  work  in  the  canal  in  '41  ? 

A.  And  the  work  in  the  canal,  there  was  replac- 
ing several  long  flumes,  and  replacement  of  a  full 
one  lateral,  and  a  part  of  another  one,  Blakely 
lateral,  they  called  it,  and  replacement  on  part  of 
tlie  one  at  White  Bluffs,  because  when  wo  take  this 
property  over  from  the  receiver  they  didn  't  do  noth- 
ing, they  just  let  it  go  to  pieces.  We  couldn't  run 
water  unless  we  rehabilitate  the  whole  thing.  The 
power  plant,  we  couldn't  w^ork  it  any  more  because 
they  just  run  it  in  the  summer,  they  let  the  canal 
fill  up  with  sand  and  go  to  pieces.  We  had  to  do 
some  work  before  vv^e  could  get  the  power.  At  the 
time  we  run  out  from  Hanford  our  bond  was  $173,- 
000.00;  we  had  enough  revenue  to  pay  for  it,  all 
right;  paid  in  advance  with  interest. 

Q.  Was  there  also  an  item  that  you  spent  for — 
what  about  the  discharge  pipe  in  the  pumping 
station?  [890] 

A.  Well,  the  discharge  pipe  at  the  pumping 
station,  we  had  a  carload  of 
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Q.     Carload  of  wood  staves? 

A.  Wood  staves,  treated  wood  staves,  right  there 
on  the  place.  We  was  going  to  rebuild  the  one  to 
discharge.  The  other  one  was  rebuilt  just  the  year 
before,  inside,  with  2  by  6's,  and  we  was  going  to 
put  in  a  new  one  of  the  other  one ;  we  had  the  staves 
right  there,  and  the  hooks,  and  everything.  They're 
still  up  there. 

Q.     Do  you  know  how  much  that  cost? 

A.  Well,  the  staves  alone  was  around  $4500.00 
or  so,  $5000.00;  I'm  not  saying  the  right  amount. 

Mr.  Powell:     That's  all. 

Redirect  Examination 
By  Mr.  Ramsey : 

Q.  Now,  Mr.  Salvini,  you're  telling  about  what 
you  did  after  you  took  over  the  plant  and  the  canal 
and  the  ditches,  you  just  testified  a  while  ago  that 
was  done  out  of  the  $125,000.00  bond  issue  that  was 
floated  by  the  District  at  the  time  you  purchased  the 
property,  didn't  you? 

A.  No,  that  first  bond  issue  was,  we  just  barely 
had  enough  to  satisfy  the  receiver,  I  think  it  is,  and 
they  didn't  have  quite  enough  to  do  the  necessary 
work  on  the  repair  of  whatever  we  took  over,  to  get 
the  ditches  and  laterals  in  shape,  because  it  didn't 
was  enough  money;  whatever  [891]  the  receiver 
indebtedness  was,  that  took  about  all  of  it. 

Q.  Well,  now,  when  did  3^ou  increase  your 
bonded  indebtedness  out  there? 

A.  Well,  I  think  it  was  at  the  time  that  we  put 
in  that  wheel,  the  generator,  at  Priest  Rapids. 
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Q.     In  1939 '? 

A.     I  think  it  is  around  that  time. 

Q.  So  the  extra  amomit  represented  by  the  in- 
crease of  yonr  bonded  indebtedness  in  1939  certainly 
wasn't  used  to  do  the  necessary  repair  work  when 
you  took  over  those  facilities  in  1932,  was  it? 

A.  Well,  we  didn't  have  $189,000.00  altogether; 
that  $189,000.00  includes  the  previous  ])onds,  that 
wasn't  paid. 

Q.  Yes,  I  understand  that,  but  you  didn't  in- 
crease your  bonded  indebtedness  above  the  $125,- 
000.00  until  1939,  did  you? 

A.  Well,  I  would  say  that  we  didn't  increase  it 
before,  I  think  we — there  was  a  lot  of  finances 
through  some  other  way  that  I  ain't  got  in  my  head 
any  more;  that's  a  long  time  in  the  past,  and  I  don't 
remember. 

Q.  Well,  you  do  know,  Mr.  Salvini,  that  you 
didn't  pay  for  any  of  the  repairs  you  found  it  neces- 
sary to  make  after  you  took  over  those  facilities  in 
'31  or  '32  out  of  the  increased  bond  issue  made  in 
1939,  did  you?  You  didn't  pay  for  the  work 

A.  I  think — of  course,  we  had  the  WPA  up  there 
working  too. 

Q.  Well,  now,  let's  have  a  direct  answer  to  the 
question.  A.     I  didn't  remember. 

Q.  Well,  now,  Mr.  Salvini,  you  do  know  that  you 
didn't  let  the  bills  for  cleaning  out  that  canal  up 
there,  and  replacing  flumes,  and  things  of  that  soi*t, 
done   in   1931   or    '32,   run   until    1939   when   you 
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increase  your  bond  issue,  to  pay,  did  you?  Those 
bills  didn't  run  for  seven  or  eight  years,  did  they, 
unpaid"?  A.     No,  they  were  paid. 

Q.  And  they  were  paid  in  1932  or  '33,  weren't 
they? 

A.     Well,  I  think  they  must  have  been. 

Q.  So  they  weren't  paid  out  of  the  increased 
bond  issue  that  was  made  in  1939,  were  they? 

A.     Which  one? 

Q.  When  you  increased  your  outstanding  bond 
issue  from  $125,000.00  to  $185,000.00,  or  whatever 
you  did  increase  it  to,  you  didn't  pay  those  bills 
back  in  1931  or  1932  out  of  the  extra  money  you  got 
by  increasing  your  bond  issue  in  1939  from  $125,- 
000.00  to  $185,000.00,  did  you? 

A.  No,  whenever  we  increased  the  bond  issue  we 
had  I  think  it  was  $90,000.00,  or  $65,000.00,  to  the 
state,  and  we  included  it  in  this  one. 

Q.  Well,  I  don't  care  who  held  the  bonds.  Let's 
have  an  [893]  answer  to  the  question. 

A.  I  didn't  remember  when  we  had  the  order  of] 
finances. 

Q.     Even  though  you  don't  remember  the  exa( 
mamier  of  financing,  you  can  answer  the  question. 
Read  the  question. 

A.  Well,  naturally,  if  we  just  have  that  much 
money,  we  don't  have  any  money 

Q.  Well,  that's  not  an  answer  to  the  question, 
Mr.  Salvini.  The  reporter  will  read  the  question. 
Now,  let's  have  a  direct  answer  to  it. 
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(Whereupon,  the  reporter  read  the  question, 
as  follows:  "Question:  When  you  increased 
your  outstanding  bond  issue  from  $125,000.00 
to  $185,000.00,  or  whatever  you  did  increase  it 
to,  you  didn't  pay  those  bills  back  in  1931  or 
1932  out  of  the  extra,  money  you  got  by  increas- 
ing your  bond  issue  in  1939  from  $125,000.00  to 
$185,000.00,  did  you?") 
A.     No. 

Q.  In  other  words,  those  bills  were  all  paid  up, 
and  the  increase  in  1939  was  not  due  to  the  work 
that  you  did  in  1932  on  the  power  canal,  and  the 
increase  in  1939  was  not  due  to  any  replacement  of 
flumes  or  any  replacement  of  pipe  lines  or  anything 
of  that  sort  that  was  done  back  in  1932,  was  it? 
That  wasn't  what  caused  you  to  increase  your 
bonded  indebtedness  in  1939,  was  it? 

A.     Well,  not  to  stuff  that  was  already  made,  no. 
Q.     No,  that's  the  point  exactly.    That's  all,  Mr. 
Salvini. 

The  Court :     Any  further  questions  ? 
Mr.  Powell:     No,  your  Honor. 

(Whereupon,  there  being  no   further  ques- 
tions, the  witness  was  excused.) 

The  Court:  The  court  will  recess  for  ten 
minutes. 

(Short  recess.) 
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was  resumed.) 

R.  S.  REIERSON 
recalled  as  a  witness  on  behalf  of  the  Petitioner  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Ramsey: 

Q.  Mr.  Reierson,  you  are  the  secretary  of  the 
Priest  Rapids  Irrigation  District? 

A.     Yes,  sir. 

Q.  And  prior  to  taking  over  the  duties  as  secre- 
tary, you  were  a  member  of  the  Board  of  Directors 
of  the  Priest  Rapids  Irrigation  District? 

A.  A  member  of  the  Board  of  Directors  from 
1940  until  March  of  1944. 

Q.  As  secretary  of  the  District  you  are  the  cus- 
todian of  the  records  of  the  District  ? 

A.     That  is  right. 

Q.     I  will  ask  you,  Mr.  Reierson,  whether  about 

1938  or  1939  the  District,  that  is,  the  Priest  Rapids 

'Irrigation  [895]  District,  optioned  all  of  its  lands 

acquired   by    foreclosure    or   other   means,    to    the 

Priest  Rapids  Development  Company  ? 

A.  The  records  show  that  they  entered  into  an 
agreement  with  the  Priest  Rapids  Development 
Company  in  1939. 

Q.  Do  you  have  the  original  contract  that  was 
entered  into  at  that  time? 

A.  I  haven't  been  able  to  put  my  hands  on  it. 
I've  been  looking  for  it,  and  I  couldn't  find  it  in 
the  files.  Apparently  the  previous  secretary  must 
have  mislaid  it. 
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Q.     Do  you  have  a  copy  of  that  contract  I 

A.     No,  I  haven't. 

Q.  If  I  showed  you  a  copy  of  that  contract  would 
you  recognize  it?  A.     I  will,  yes. 

Q.  State  whether  or  not  as  a  part  of  that  con- 
tract, and  for  the  purpose  of  supporting  that  con- 
tract, there  were  certain  resolutions  adopted  by  the 
Board  of  Directors  of  the  Priest  Rapids  Irrigation 
District?  A.     In  1939? 

Q.     Yes,   resolutions.  A.     Yes,   there   were. 

(Whereupon,  copy  of  contract  between  Priest 
Rapids  Irrigation  District  and  Priest  Rapids 
Development  Company  was  marked  Plaintiffs' 
Exhibit  "B"  for  identification.)  [896]    ■■ 

The  Clerk:  I've  been  using  the  word  "Plaintitf " 
because  I  have  a  stamp  that  says  "Plaintiff"  and  I 
don't  have  one  that  says  "Petitioner." 

Direct  Examination 
(Continued) 

Q.  Mr.  Reierson,  I  hand  you  plaintiff's  identifi- 
cation "B",  and  ask  you  whether  that  is  a  copy  of 
the  contract  to  which  you  have  referred? 

A.  That  apparently  is  the  correct  copy,  signed 
by  Salvini  and  Serier.  Salvini  was  president  of  the 
board  at  that  time,  and  Kenneth  Serier  was  the 
secretary. 

Q.  Now,  to  the  original  contract,  however,  was 
attached  a  list  of  lands  covered  thereby,  isn't  that 
true? 


884  United  States  of  America  vs. 

(Testimony  of  R.  S.  Reierson.) 

A.  Yes,  a  list  of  the  lands  that  were  available  for 
sale,  that  were  owned  by  the  District. 

Q.  Now,  this  copy  doesn't  have  attached  to  it 
that  list  of  lands  ?  A.     No. 

Mr.  Ramsey:  I  offer  in  evidence  plaintiff's 
Exhibit  "B"  for  identification. 

Mr.  Powell:  We  object  as  immaterial,  if  your 
Honor  please,  as  having  no  bearing  upon  the  issue 
before  the  jury,  the  matter  of  having  determined  the 
value  of  the  properties. 

The  Court:  It  will  be  admitted.  Objection  over- 
ruled. Exception  allowed.  [897] 

(Whereupon,    Plaintiff's   Exhibit    '*B"    for 
identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

Q.  Now,  Mr.  Reierson,  do  you  have  in  your  rec- 
ords a  copy  of  the  resolutions  passed  by  the  Board 
of  Directors  authorizing  the  drawing  of  this  con- 
tract with  the  Priest  Rapids  Development  Com- 
pany ? 

A.     It  is  on  record  in  the  minutes. 

(Whereupon,  copy  of  resolution  was  marked 
Plaintiff's  Exhibit  "C"  for  identification.) 

Q.  Mr.  Reierson,  I  hand  you  Plaintiff's  identifi- 
cation "C",  and  ask  you  if  that  is  a  copy  of  the 
resolution  adopted  by  the  Board  authorizing  the 
District  to  enter  into  the  contract  with  the  Priest 
Rapids  Development  Company  that  has  just  come 
into  evidenced 
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Mr.  Powell:  I  might  state  to  your  Honor  and 
the  witness  that  I  compared  the  copy  with  the  origi- 
nal that  appears  in  Mr.  Reierson 's  files,  and  it  seems 
to  be  a  copy. 

Mr.  Ramsey:  The  purpose  of  offering  the  copy, 
your  Honor,  is  not  to  rob  the  files  of  the  District. 

The  Court :  Well,  if  no  objection  is  made  on  the 
ground  that  it  is  a  copy,  the  copy  may  be  used. 

A.     That  is  the  same  copy. 

Mr.  Ramsey:  I  offer  in  evidence  plaintiff's  [898] 
exhibit  "C". 

The  Court:     It  will  be  admitted: 

(Whereupon,    Plaintiff's    Exliibit    "C"    for 
identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

Q.  Now,  Mr.  Reierson,  I'll  ask  you  whether  or 
not  your  records  show  that  on  the  7th  day  of  May, 
1940,  a  supplemental  agreement  was  entered  into 
between  the  Priest  Rapids  Irrigation  District  and 
the  Priest  Rapids  Development  Company,  extend- 
ing and  somewhat  changing  the  terms  of  the  origi- 
nal contract  of  1939? 

A.     That  is  in  May  of  1940? 

Q.    Yes. 

A.    A  supplemental  agreement  was  drawn  up. 

Q.  Do  you  have  the  original  of  that  supple- 
mental agreement  in  the  District  files? 

A.  It  should  be.  Just  the  minutes.  The  minutes 
are  there  on  file,  the  resolution  authorizing  it.   The 
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agreement  apparently  had  been  attached  to  the  orig- 
inal copy;  at  least  we  couldn't  find  it. 

Mr.  Powell:     I  didn't  get  that  answer. 

A.  The  supplemental  agreement  has  apparently 
been  attached  to  the  copy  of  the  '39  agreement,  and 
we  have  just  the  minutes  there,  a  resolution  author- 
izing that  supplement  agreement.  [899] 

(Whereupon,  copy  of  1940  supplemental 
agreement  was  marked  Plaintiff's  Exhibit  "D" 
for  identification.) 

Q.  I  hand  you  Plaintiff's  exhibit  ''D"  and  ask 
you  if  that  is  a  copy  of  the  1940  supplemental  con- 
tract referred  to  ?  And  what  was  your  answer  ? 

A.  That  is  the  agreement,  or  that  is  the  reso- 
lution. 

The  Court:  You'll  have  to  speak  a  little  louder, 
Mr.  Reierson,  please. 

A.     This  is  from  the  minutes  of  the 

The  Court:     What  was  the  "this"? 

A.     The  exhibit  that  he  handed  me. 

Q.  Well,  that  is  entitled  "This  Agreement".  Is 
that  the  agreement  that  was  made  between  the 
Priest  Rapids  Irrigation  District  and  the  Priest 
Rapids  Development  Company  on  the  7th  day  of 
May,   1940?  A.    Yes. 

The  Court :  Are  you  handing  him  now  plaintiff's 
identification  "D"? 

Mr.  Ramsey:  Yes.  We  offer  plaintiff's  identifi- 
cation "D"  in  evidence. 

Mr.  Powell:     Same  objection,  your  Honor. 

The  Court:     It  will  be  admitted. 
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(Whereupon,    Plaintife's    Exhibit    "D"    for 
identification  was  admitted  in  evidence.)  [900] 

Direct  Examination 
(Continued) 
Q.     Now,  Mr.  Reierson,  state  whether  or  not  that 
particular  agreement  was  supported  by  resolutions 
of  the  Board  of  Directors  ?  A.     Yes,  it  was. 

(Whereupon,  copy  of  resolution  was  marked 
Plaintiff's  Exhibit  ''E"  for  identification.) 

Mr.  Powell:  If  counsel  has  no  objection  I  will 
hand  the  witness  the  original  file. 

Mr.  Ramsey:  Yes.  I  think  the  Court  will  under- 
stand that  we  have  agreed  with  counsel  to  use 
copies,  if  they  prove  to  be  true  copies. 

The  Court :  Yes,  the  copies  may  be  used,  if  no 
objection  is  made  on  that  ground. 

Q.  I  hand  you,  Mr.  Reierson,  plaintiff's  identifi- 
cation "  E ",  and  ask  you  what  that  document  is  ? 

A.  That  is  a  resolution  passed  by  the  Board  of 
Directors  of  the  Priest  Rapids  Irrigation  District, 
a  copy,  on  May  7,  1940. 

Q.     In  relation  and  in  connection  with 

A.     Authorizing  the  supplement  agreement. 

Q.     Of  May  7,  1940?  A.     Of  May  7,  1940. 

Mr.  Ramsey:  We  offer  plaintiff's  identification 
^'E"  in  evidence.  [901] 

Mr.  Powell:     Same  objection,  your  Honor. 

The  Court:     Admitted. 

(Whereupon,    Plaintiff's    Exhibit    *'E"    for 
identification  was  admitted  in  evidence.) 
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Direct  Examination 
(Continued) 

Q.  Now,  Mr.  Reierson,  in  1943  was  the  contract 
of  1939  and  '40  further  extended  by  agreement  be- 
tween the  Priest  Rapids  Irrigation  District  and  the 
Priest  Rapids  Development  Company? 

A.     By  a  resolution  of  the  Board  of  Directors  on 
February  15,  if  I  remember  correctly,  the  contract  J 
was  extended  to  include  another  year. 

Q.  Do  you  have  a  copy  of  that  particular  resolu- 
tion in  your  files? 

A.     I  am  sure  there  is  a  copy  in  the  1943  files. 

(Whereupon,  minutes  of  meeting  of  Febru- 
ary 15,  1943,  was  marked  Plaintiff's  Exliibit 
"F"  for  identification.) 

(Whereupon,  resolution,  was  marked  Plain- 
tiff's Exhibit  *'G"  for  identification.) 

Mr.  Powell:  To  save  my  objecting,  may  it  be 
understood  that  all  these  matters  are  over  my  ob- 
jection? 

The  Court:  Yes,  all  these  matters  in  connection 
with  the  contract. 

Q.  I  hand  you,  Mr.  Reierson,  plaintiff's  identifi- 
cation "F",  [902]  and  I  ask  you  what  that  is? 

A.  Exhibit  "F"  are  the  original  minutes  of  the 
meeting  of  the  Board  of  Directors  on  February  15, 
1943. 

Q.     Dealing  with  what? 
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A.  Business  transacted  at  that  meeting,  includ- 
ing an  extension  of  the  contract  or  agreement  with 
the  Priest  Rapids  Development  Company. 

Q.  I  hand  you  plaintiff's  Exhibit  "G",  and  ask 
you  what  that  document  is  ? 

A.  That  is  the  resolution  authorizing  the  exten- 
sion of  that  contract  of  March  13,  1939,  as  supi)1e- 
mented  by  said  contract  of  May  7,  1940,  and  is  now 
extended  and  kept  in  full  force  and  effect  until  the 
15th  day  of  March,  1944. 

Mr.  Ramsey:  I  offer  in  evidence  plaintiff's 
identifications  '^F"  and  ''G",  and  ask  leave  of  the 
Court  to  substitute  therefor  copies,  and  withdraw 
the  exhibits. 

Mr.  Powell:     That  is  agreeable. 

The  Court:  Copies  may  be  substituted.  They 
will  be  admitted  over  objection  of  the  defe^idant. 
Exception  is  allowed. 

(Whereupon,    Plaintiff's    Exhibit    "F"    for 
identification  was  admitted  in  evidence.) 

(Whereupon,    Plaintiff's    Exhibit    ''G"    for 
identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

Q.  Now,  Mr.  Reierson,  on  the  1st  day  of  June, 
1943,  was  [903]  there  a  further  resolution  passed  by 
the  Board  of  Directors  of  the  Priest  Rapids  Irriga- 
tion District  relative  to  these  contracts? 

A.     What  date? 

Q.    June  1,  1943.  A.     Yes,  there  was. 
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(Whereupon,  copy  of  resolution  dated  Jime 
1,  1943,  was  marked  Plaintiff's  Exhibit  ''H" 
for  identification.) 

Q.  I  hand  you  plaintiff's  Exhibit  "H"  for  iden- 
tification, and  ask  you  what  that  document  is  ? 

A.  Plaintiff's  "H"  is  a  copy  of  a  resolution 
passed  by  the  Board  of  Directors  of  the  Irrigation 
District  on  June  1,  1943,  wherein  the  Priest  Rapids 
Irrigation  District  is  giving  an  option  on  lands  of 
the  District  to  the  Priest  Rapids  Development  Com- 
pany. 

Mr.  Ramsey:  I  offer  plantiff's  identification 
^'H"  in  evidence. 

The  Court:  It  will  be  admitted,  over  objection 
of  the  defendants. 

(Whereupon,  Plaintiff's  Exhibit  ''H"  for 
identification  was  admitted  in  evidence.) 

The  Court:  Was  that  last  one  the  original,  or  a 
copy? 

Mr.  Ramsey:     Copy,  your  Honor.  [904] 

(Whereupon,  copy  of  supplemental  agree- 
ment dated  June  29,  1943,  was  marked  Plain- 
tiff's Exhibit  "I"  for  identification.) 

Direct  Examination 
(Continued) 

Q.  Mr.  Reierson,  was  there  an  agreement,  a  sup- 
plemental agreement  or  real  estate  contract,  entered 
into  about  the  29th  of  June  between  the  Priest  Rap- 
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ids  Irrigation  District  and  the  Priest  Raj)ids  Devel- 
opment Company  covering  Districts  lands? 

The  Court:     1943? 

Q.     '43,  yes.  A.     Yes. 

Q.  I  hand  you  plaintiif's  identification  *'I"  and 
ask  you  whether  that  is  a  copy  of  such  contract  ? 

A.     That  is  a  copy. 

Mr.  Ramsey:  I  offer  plaintiff's  identification 
*'I"  in  evidence. 

Mr.  Powell:  I  would  like  to  make  this  further 
objection,  your  Honor,  that  the  identification  is 
dated  on  June  29,  1943,  which  was  three  months 
after  the  irrigation  properties  were  taken  over  by 
the  government,  and  therefore  should  have  no  ma- 
terial bearing  in  this  case  on  that  account. 

The  Court :  Does  it  relate  to  the  same  land  under 
option?  [905] 

Mr.  Ramsey:     Yes. 

The  Court:  It  will  be  admitted,  then,  over  objec- 
tion. 

(Whereupon,    Plaintiff's    Exhibit    "I"    for 
identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

Q.  Now,  Mr.  Reierson,  with  the  exception  of  the 
last  contract,  the  copy  of  the  last  contract  admitted, 
the  lands  covered  by  the  contracts  are  not  attached 
to  the  copies,  but  as  to  the  original  contracts  a 
description  of  the  land  was  made  a  part  of  the  con- 
tract, was  it  not? 
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A.     In  the  original  agreement  ? 

Q.    Yes. 

A.  My  understanding  was  that  the  land  was 
listed  and  classified  into  two  groups. 

Q.  The  contract,  or  option,  or  whatever 
you  want  to  call  it  with  the  Priest  Rapids  De- 
velopment Company  covered  all  the  lands  of  the 
District,  that  is,  owned  by  the  District,  within  the 
boundaries  of  the  Irrigation  District  itself? 

A.     That's  right. 

Q.  And  by  supplemental  agreements  any  lands 
that  vs^ere  acquired  by  the  District  through  foreclos- 
ure or  otherwise  within  the  boundaries  of  the  Dis- 
trict were  added  from  time  to  time? 

A.     That's  right.  [906] 

Q.  So  that  at  all  times  after  the  original  agree- 
ment was  entered  into,  the  Priest  Rapids  Develop- 
ment Company  had  a  contract  or  option,  whichever 
you  want  to  call  it,  covering  all  of  the  lands  owned 
b}^  the  District  within  the  boundaries  of  the  District 
itself?  A.     Yes. 

Q.  Now,  Mr.  Reierson,  if  you  know,  what  was 
the  purpose  of  the  District  in  entering  into  this 
contract  with  the  Priest  Rapids  Development  Com- 
pany? 

A.  At  the  time  this  agreement  or  contract  was 
entered  into  I  wasn't  on  the  Board,  but  my  personal 
information  and  what  I  gathered  when  on  the 
board,  for  colonization  purposes,  to  bring  in  more 
settlers  and  also  to  develop  the  District  in  general. 
Q.  To  colonize  additional  lands  within  the 
District? 
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A.  Yes,  and  at  the  same  time  improve  and 
develop  the  irrigation  facilities  of  the  District. 

Q.  Now,  under  this  series  of  contracts  or  exten- 
sions of  the  original  contract  with  the  Priest  Rapids 
Development  Company,  was  there  land  sold  within 
the  District  between  1939  and  1943  by  the  Priest 
Rapids  Development  Company? 

A.  From  time  to  time  sales  were  made.  I  believe 
there  were  about  43  contracts  made. 

Q.     Some  43  tracts? 

A.     43  contracts  made,  totalling  about  685  acres. 

Q.  And  that  was  additional  lands  within  the 
District  that  had  formerly  been  in  the  District  own- 
ership through  foreclosure  or  otherwise? 

A.     That  is  right,  yes. 

Q.  Was  there  additional  lands  being  negotiated 
for  sale  by  the  Priest  Rapids  Development  Company 
at  the  time  that  the  government  initiated  the  Han- 
ford  Project? 

A.  You  mean  were  there — was  the  Priest  Rapids 
Development  Company  contemplating  sales,  or 
negotiating  sales? 

Q.  Yes,  negotiating  sales  of  additional  lands  at 
the  time  the  government  took  over? 

A.  That  was  during  the  war  time ;  as  I  recollect 
there  were  very  few  sales  made  at  that  time,  and  I 
don't  remember  anything  being  in  the  process  of 
being  marketed.  The  active  salesman  was  sick  in 
bed,  had  been  for  four  or  five  months,  and  Marc 
Miller,  the  president,  was  working  for  the  Army 
Engineers. 
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Q.  Had  all  of  the  additional  600  acres  or  so  of 
land  that  had  been  sold  by  the  Priest  Rapids  Devel- 
opment Company  been  i^laced  back  under  irrigation 
at  the  time  that  the  goverimient  took  over  the  area  ? 

A.  There  were  a  few  exceptions.  Most  of  the 
tracts  were  irrigated.  There  were  a  few,  one  tract 
of  about  80  acres,  approximately  80  acres,  that  were 
sold  to  a  man  by  the  name  of  Mr.  Supple  for  graz- 
ing purposes,  and  it  [908]  was  not  possible  to  fur- 
nish water  with  that,  and  it  was  sold  with  that  un- 
derstanding. We  always  had  an  understanding  that 
the  Development  Company  would  not  make  a  sale 
of  land  that  couldn't  be  watered  unless  the  buyer 
put  in  his  own  well. 

Q.     That  was  not  included  in  the  contract  *? 

A.  Not  included  in  the  contract,  but  it  was  a 
working  agreement,  a  verbal  agreement,  that  we  had 
among  ourselves  at  that  time,  or  while  I  was  on  the 
Board. 

Q.  Now,  let's  see  if  I  understand  your  working 
agreement.  I  '11  state  my  understanding ;  you  correct 
me  if  I'm  wrong.  You  had  a  verbal  agreement  with 
the  Priest  Rapids  Development  Company  aside  from 
the  contract,  and  outside  the  contract,  that  in  the 
sale  of  lands  they  would  not  sell  lands  where  it 
would  be  unduly  expensive  for  the  District  to 
deliver  water  on  those  lands  for  irrigation  purposes  ? 

A.  We  were  not  to  deliver  or  sell  land  where  we 
couldn't  deliver  water;  at  the  time  we  didn't  want 
to  spend  money  to  furnish  water  to  small  tracts 
because  we  were  working  on  a  larger  plan  of  devel- 
opment. 
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Q.  In  other  words,  Miller  and  his  associates  had 
agreed  with  you  that  before  selling  a  particular 
tract  of  land,  they  would  check  with  the  District  to 
see  whether  irrigation  of  the  tract  would  impose  an 
additional  burden  on  the  District  of  constructing 
facilities  in  order  to  irrigate  [909]  it? 

A.     That's  right. 

Q.  The  general  understanding  also  was  that  as 
time  went  on  and  additional  settlers  were  in  the 
District,  and  additional  money  available  for  the 
construction  of  facilities,  and  additional  demand 
for  facilities  arose,  that  the  District  would  extend 
its  facilities  to  other  lands  % 

A.     Yes,  that's  right. 

Q.  And  then  they  would  be  sold  by  the  Priest 
Rapids  Development  Company,  and  that  was  not  a 
part  of  the  contract,  but  simply  a  gentleman's  agree- 
ment? A.     Gentlemen's  agreement,  yes. 

Q.  Between  the  District  and  the  Development 
Company.   I  think  that's  all. 

Cross-Examination 
By  Mr.  Powell: 

Q.  You  stated  that  as  time  went  on  you  expected 
that  other  settlers  would  come  in.  Your  situation 
was  pretty  well  fixed  on  April  1,  1943,  wasn't  it,  Mr. 
Reierson?  Did  you  have  plenty  of  water  to  furnish 
all  the  lands  ? 

A.  We  furnished  water  to  all  the  land  that  we 
had  a  demand  for  during  that  year,  '42. 

Q.     In  '42?  A.    Yes. 
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Q.  And  were  there  additional  lands  tha,t  were  to 
receive  [910]  water,  or  lands  that  made  additional 
demands  for  water,  between  1942  and  April,  1943? 

A.     Were  there  additional  demands'? 

Q.     Additional  demands  for  water. 

A.     From  new 

Q.     Yes,  from  new  tracts. 

The  Court:     From  when? 

Q.  From  '42  to  April  1,  '43.  Did  you  answer, 
Mr.  Reierson? 

A.  Well,  I  want  to  be  sure  about  the  date.  Is 
that  from  the  1st  of  1942,  mitil  April  ? 

Q.  No,  from  the  close  of  the  season  in  '42,  when 
you  said  you  had  enough  water  to  serve  everybody 
who  wanted  water,  until  April  1,  '43,  were  there 
any  new  lands  requesting  water? 

A.  There  had  been  no  additional  sales  made,  and 
no  new  demands  for  water. 

Q.  Now,  this  gentlemen's  agreement  you  testified 
to  on  your  direct  examination,  was  that  carried 
through  on  all  of  the  transactions  that  you  had  with 
reference  to  Mr.  Miller  ? 

A.  Yes,  that  was  an  agreement  when  I  came  on 
the  Board,  and  I  thought  it  was  part  of  the  contraci 
until  I  read  it. 

Q.  What  was  the  practice  when  a  sale  was  being 
made  in  which  a  request  might  be  made  for  water? 

A.  Mr.  Adams  or  Mr.  Miller  would  contact  the 
secretary  or  [911]  the  Board  members  and  inform 
them  that  he  had  a  purchaser  for  a  certain  tract, 
and  what  was  the  Board's  desire  in  that  respect, 
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and  if  they  O.K.'d  it,  why,  he  closed  the  deal,  and 
if  the  Board  mein])ers  thought  they  couldn't  furnish 
water,  they  would  disapprove  it. 

Q.     And  after  their  disapproval  what  happened? 

A.  They  would  locate  them  on  some  other  tract, 
as  a  rule. 

Q.  Did  you  have  in  the  fall  of  '42  sufficient  water 
to  irrigate  additional  property  other  than  the  prop- 
erties being  served? 

A.  We  had  a  full  canal  with  water  usually  run- 
ning out  the  end  of  the  canal,  overflow. 

Q.  Why  were  these  tracts,  then,  that  you  didn't 
— I  mean,  why  did  you  not  agree  to  deliver  water  to 
these  tracts? 

A.     That  might  have  been  sold? 

Q.     Yes. 

A.  For  the  simple  reason  that  there  are  a  large 
number — if  we  take  the  time  when  the  District  was 
first  formed,  the  Hanford  Power  and  Irrigation 
canal  served  probably  originally  around  3500  acres, 
and  when  the  irrigation  district  was  formed  they 
set  certain  boundaries,  took  the  portion  north  of  t]:f^ 
canal  from  Coyote  Junction  to  below  Hanford,  ar.d 
that  land  lying  between  the  canal  and  the  river,  an-I 
then  the  elections  were  held  whereby  the  people 
could  have  their  property  excluded  within  this 
border.  A  large  number  of  the  people  who  had  their 
own  pumping  plants  or  wells  were  excluded,  so  that 
the  Priest  Rapids  Irrigation  District  is  a  checker- 
board area,  and  a  largo  amount  of  this  land  didn't 
have  any  canals  or  pipe  lines  serving  them. 
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Q.     That  is,  from  the  main  canal? 

A.     From  the  main  canal,  yes. 

Q.  Was  there  plenty  of  water  in  the  canal  to 
serve  them,  I  mean  in  the  main  canal  ? 

A.  There  was  plenty  of  water  to  serve  additional! 
acreage  by  reducing  the  amomit. 

Q.     By  reducing  what  amount? 

A.  We  sold  about  100  acres  of  water  from  the 
canal  to  farmers  who  were  not  in  the  district,  and 
we  could  have  cut  them  off  of  service  and  supplied 
it  to  our  members  within  the  District. 

Q.  And  could  you  have  supplied  additional  lands 
by  reducing  the  amount  delivered  to  each  farmer  ? 

A.  By  reducing  the  delivery  from  the  96  acre 
inches  down. 

Q.  Do  you  know  how  many  additional  acres  that 
would  serve? 

A.     I  wouldn't  want  to  state. 

Mr.  Ramsey:  Just  a  minute;  I  would  ask  to 
have  that  question  made  clear.  Does  counsel  pro- 
pose to  reduce  the  amount  given  to  each  acre  to  six 
inches  ? 

Mr.  Powell:  He  says  he  doesn't  know,  anyway, 
so  [913]  I'm  not  going  to  ask  him. 

Cross-Examination 
(Continued) 

Q.  Now,  Mr.  Reierson,  in  the  spring  of  1943  you,] 
or  the  District,  entered  into  a  contract  with  Mr.| 
Miller  for  the  sale  of  some  jjroperty.   That  contraci 
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has  been  introduced  in  evidence  here,  and  purports 

to  be  a  contract  for  the  sale  of  farm  property. 

A.     It  is  the  same  contract. 

Q.  No,  I'm  referring  to  the  June  contract,  in 
1943.  A.     Yes. 

Q.  Plaintife's  Exhibit  '^I",  Mr.  Reierson;  you 
say  it  is  the  same  contract  whaf? 

A.  This  is  the  same  form  used  in  tlie  other  '43 
sales  that  were  made.  I  say  there  were  43  contract 
sales  made.    This  would  be  44. 

Q.  Well,  now,  look  at  the  contract.  Is  it  dated 
in  '44? 

The  Court:     He  means  number  44. 

A.  This  is  the  form  used  for  contract  sales  by 
the  Irrigation  District  to  the  Priest  Rapids  Devel- 
opment Company. 

Q.  And  that  contract  was  a  regular  farm  sales 
contract?  A.     That's  right. 

Q.  Were  you  there  at  White  Bluffs  and  Han- 
ford  on  June  29,  1943?  A.     Yes. 

Q.  What  were  the  conditions  then;  who  was 
farming  property?  [914] 

A.  There  was  no  farming  at  the  time.  The  irri- 
gation district  didn't  operate  that  season. 

Q.     And  were  all  the  farmers  still  living  there  on 
I  June  29,  1943? 

A.  About  June  29  I'd  say  50  to  75  per  cent  of 
the  families  had  moved  from  the  valley  and  pur- 
chased places  elsewhere.  The  only  ones  who  re- 
mained were   half   a   dozen   or   so   who   had    fruit 
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orchards  and  were  trying  to  harvest   their   fruit, 

and  a  few  merchants  in  town. 

Q.     Pardon "? 

A.     And  a  few  merchants  in  town. 

Q.     You  were  still  there  at  that  time  ? 

A.     Yes. 

Q.     And  where  was  Mr.  Salvini  ?    > 

A.  Living  on  his  farm  between  Hanford  and 
White  Bluffs. 

Q.  And  did  you  and  Mr.  Miller  know  that  there 
wouldn't  be  any  irrigation  water  delivered  on  the 
property  ? 

A.  Yes,  that  was  understood.  I  had  received 
orders,  verbal  orders,  from  Fuller  of  the  Army  Engi- 
neers at  Prosser  that  there  would  be  no  planting 
and  no  harvesting  in  1943.  I  made  inquiry,  because 
I  didn't  want  to  spend  $2000.00  or  so,  $1500.00  or 
$2000.00,  in  the  customary  maintenance  work  on  the 
irrigation  canal  that  season.  We  had  reason  to 
believe  that  something  would  hapx?en,  because  they 
were  crowding  us  by  that  time.  [915] 

Q.  Referring  to  the  date  of  June  29,  1943,  had 
there  been  any  mass  meetings  of  the  people  there  ? 

A.  There  was  a  mass  meeting  along  about  March j 
or  April,  to  inform  the  people  that  they  had  to  be] 
out  at  a  definite  time. 

Q.  Had  any  work  started  in  construction  on  thej 
Hanford  Project? 

A.  Work  started  just  shortly  after  March  6,  onj 
the  day  we  received  notice. 


Priest  Rapids  Irrigation  District  901 

(Testimony  of  R.  S.  Reierson.) 

Q.  And  what  was  the  condition  of  the  work  on 
June  29? 

A.  A  tremendous  amount  of  construction,  rail- 
road, highway. 

Q.  Do  you  know  whether  or  not  Mr.  Miller  had 
received  any  offers  from  the  government  for  the 
purchase  of  the  property  described  in  the  contract? 

A.    I 

Q.  Do  you  know  whether  or  not  Mr.  Miller 
had  received  any  offers  from  the  government  for  the 
properties  described  in  the  contract? 

A.    At  this  time? 

Q.     Yes,  at  that  time. 

A.  I  don't  think  so;  he  wouldn't  have  because  at 
that  time  he  didn't  have — the  property  was  listed  in 
the  irrigation  district's  name  up  until  June  29. 

Q.     No,  I'm  referring  to  June  29,  1943. 

A.     Yes.  [916] 

Q.     You  don't  think  he  had  any  offers  then? 

A.  Not  on  the  lands  on  this,  if  that's  what  you 
refer  to. 

Q.     Yes,  I'm  referring  to  that. 

A.     I  don't  see  how  he  would. 

Redirect  Examination 
By  Mr.  Ramsey: 

Q.  Mr.  Reierson,  you  say  there  was  no  demands 
for  delivery  of  water  on  lands  of  the  Priest  Rapids 
Irrigation  District  between  the  end  of  the  season 
of  1942  and  April  of  1943.  There  wouldn't  normally 
be  any  demand  for  water  after  the  irrigation  season 
until  the  irrigaton  started  the  next  year,  would 
there  ? 
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A.  I  might  explain  that  by  stating  the  only  de- 
mand we  had  for  water,  it  was  the  custom  that  the 
farmers  should  sign  up  for  water  for  the  succeeding 
year,  and  the  secretary  took  those  applications.  A 
certain  amount  made  those  applications.  The  others 
would  let  it  go  until  spring,  but  that  was  for  current 
farming.  New  sales,  we  had  no — there  was  no  new 
sales  made  during  that  period. 

The  Court:  There  have  been  a  number  of  refer- 
ences to  the  irrigation  season  here.  I'm  not  sure 
that  the  record  shows  what  the  season  was.  I  won- 
der if  that  shouldn't  be  brought  out. 

Q.  What  was  the  irrigation  season,  Mr.  Reier- 
son, usually? 

A.  From  March  15,  sometimes  April  15,  on  to 
about  the  1st  day  of  October?  [917] 

Q.  And  in  1943,  of  course,  the  Hanford  Project 
had  been  initiated  about  February  23,  1943? 

A.     Yes. 

Q.  So  after  the  end  of  the  irrigation  season  in 
1942  there  was  no  irrigation  of  any  lands  in  the 
district  thereafter  by  the  District  ? 

A.     That's  the  last  year  we  operated,  or  irrigated. 

Q.  There  was  water  pumped  through  the  canals 
in  the  District  by  the  government  contractor,  wasn't 
there? 

A.  DuPont  contractors  operated  the  pumping 
plant. 

Q.  But  the  District  itself  did  not  supply  water 
for  irrigation  in  1943?  A.     No. 

Mr.  Ramsey :    I  think  that 's  all. 
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Mr.  Powell:  I  just  have  two  or  three  questions 
on  the  financial  condition  of  the  District.  I  can  ask 
them  now,  or  later. 

The  Court :    Well,  we  had  better  recess  until  1 :30. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  until  1:30  o'clock  p.  m.) 

Yakima,  Washington,  February  18,  1947 
1:30  o'clock  P.M. 

(All  parties  present  as  before,  and  the  trial 
was  [918]  resumed.) 

Recross-Examination 
By  Mr.  Powell : 

Q.  Mr.  Reierson,  when  were  you  elected  to  the 
Board  of  Directors'? 

A.     I  was  elected  to  take  office  on  January  1,  1940. 

Q.  You  were  in  the  District  from  '32  on  until 
you  left  in  '43  weren't  you? 

A.     Yes,  I  arrived  there  in  1927. 

Q.  There  is  eviden^^e  that  the  bonded  indebtedness 
of  the  District  was  $125,000.00  in  1932.  What  was 
the  bonded  indebtedness  in  1940? 

A.     $89,500.00. 

Q.  And  at  that  time  Avas  there  an  additional 
bond  issue? 

A.  In  1940,  along  July,  we  paid  off  $500.00, 
leaving  a  l)alance  of  $89,000.00,  and  during  that  same 
year  the  District  re-financed,  floating  an  additional 
$100,000.00  bond  issue,  making  a  total  of  $189,000.00. 

Q.  And  what  was  the  bond  issue  in  February, 
1943? 
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A.  We  had  reduced  that  by  about  $8,000.00  plus 
interest  each  year,  until  '43 ;  there  was  a  balance  of 
$173,000.00. 

Q.     Did  you  further  reduce  it  thereafter? 

A.  Another  pa^Tuent  was  made  on  July  1,  reduc- 
ing it  to  $165,000.00. 

(Whereui3on,  letter  from  Priest  Rapids  De- 
velopment Company  dated  February  4,  1943, 
was  [919]  marked  Defendant's  Exhibit  No.  21 
for  identification.) 

(Whereupon,  letter  from  Priest  Rapids  De- 
velopment Company  dated  April  9,  1943,  was 
marked  Defendant's  Exhibit  No.  22  for  identi- 
fication.) 

Q.  I  hand  you  defendant's  identification  21,  Mr. 
Reierson,  and  will  ask  you  if  you  know  what  it  is? 

A.  That  is  a  letter  received  from  the  Priest 
Rapids  Development  Com^Dany  president.  Marc 
Miller. 

Q.     Is  it  part  of  the  records 

A.  It  was  received  by  the  Board,  and  is  part  of 
the  records  and  correspondence  of  the  District. 

Q.  Does  it  refer  to  the  option  agreement  that  has 
been  introduced  in  evidence?  A.     Yes. 

Q.     And  does  the  same  apply  to  identification  22  ? 

A.  This  letter  was  also  received  by  the  Board  of 
Directors  from  Marc  Miller. 

Q.  Does  it  refer  to  the  option  agreement  intro- 
duced in  evidence  ?  A.     Yes. 

Q.  At  that  time  was  Mr.  Miller  there  at  Wliite 
Bluffs? 
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A.  The  letter — no,  the  first  letter,  the  first  ex- 
hibit, he  was  not  there. 

Q.     By  exhibit  you  mean  identification  21  *?  [920] 

A.     Yes. 

Q.    Where  was  he? 

A.  I  don't  recall  whether  it  was  written  from 
Seattle,  or  where.  He  was  with  the  Army  Engineers. 

Q.    What  was  he  doing  with  them  ? 

A.    Appraiser, 

Mr.  Powell:    We  offer  both  letters,  your  Honor. 

Mr.  Ramsey:  I  don't  know  the  purpose  that 
counsel  has  in  mind  in  offering  the  exhibits.  For 
what  purpose  are  they  offered  ? 

Mr.  Powell:  To  show  the  circumstances  under 
which  the  extension  was  made,  your  Honor.  I  as- 
sume that  there  will  be  an  argument  of  counsel  that 
the  irrigation  district  extended  the  option  and  gave 
these  deeds  after  the  Project  was  commenced,  and 
the  purpose  of  the  letters  is  to  show  the  reason  why 
the  option  was  extended. 

The  Court:  May  I  see  them,  please?  1  can  tell 
more  about  it. 

Mr.  Ramsey:  I  can't  see  the  materiality  of  at- 
tempting to  go  into  the  various  reasons  which  may 
have  led  to  the  drawing  of  a  contract  agreement. 
The  contract  speaks  for  itself.  Whatever  may  have 
been  in  contemplation  of  the  parties  that  led  them 
to  enter  into  the  contract,  the  final  result  is  the  con- 
tract, and  I  see  no  materiality  in  going  into  what 
may  have  l)een  in  the  minds  [921]  or  the  contem- 
plation of  tlie  parties  to  the  contract,  and  for  that 
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reason  I  object  to  the  introduction  of  the  exhibits. 
It  seems  to  me  that  we  will  simply  be  encumbering 
our  records  with  a  lot  of  immaterial  issues  here,  if 
that  sort  of  thing  is  permitted  to  go  in. 

The  Court:     They  will  be  admitted,  as  throwing 
some  light  on  the  transaction.     Exception  allowed. 

(Whereupon,  Defendant's  Exhibit  No.  21  for 
identification  was  admitted  in  evidence.) 

(Whereupon,  Defendant's  Exhibit  No.  22  for 
identification  was  admitted  in  evidence.) 

Mr.  Powell:    That's  all. 

Mr.  Ramsey:    That's  all. 

The  Court:    That's  all,  then,  Mr.  Reierson. 

(Whereupon,  there  being  no  further  ques- 
tions, the  witness  was  excused.) 


C.  MARC  MILLER 
called  as  a  witness  on  behalf  of  the  Petitioner,  being 
first  duly  sworn,  testified  as  follows: 
Direct  Examination 
By  Mr.  Ramsey: 

Q.     Mr.  Miller,  where  do  you  reside  ? 

A.     Seattle,  Washington. 

Q.    And  what  line  of  work  are  you  engaged  in? 

A.     I'm  a  real  estate  broker. 

Q.     How  long  have  you  been  engaged  in  that  type 
of  business'?  A.     About  20  years.  [922] 

Q.    What  connection,  if  any,  did  you  have  with 
the  Priest  Rapids  Development  Company? 
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A.  I  was  one  of  the  organizers  of  the  Priest 
Rapids  Development  Company,  and  during  most  of 
its  life  the  jDresident  of  the  company. 

Q.  Now,  for  what  purpose  was  the  Priest  Rapids 
Development  Company  organized? 

A.  For  the  handling  of  the  lands,  the  sale  of  the 
lands  within  the  Priest  Rapids  Irrigation  District. 

Q.  Were  offices  maintained  by  the  company  for 
that  purpose? 

A.     Yes,  sir,  at  White  Bluffs,  Washington. 

Q.  And  over  how  long  a  period  of  time  were 
those  offices  maintained  there? 

A.  From  1939,  it  might  have  been  the  latter  part 
of  1938,  until  1943. 

Q.  Were  you  carrying  on  during  that  period  of 
time  a  general  real  estate  broker's  business  in  con- 
nection with  the  affairs  of  the  Priest  Rapids  De- 
velopment Company,  or  devoting  all  of  your  time 
to  the  sale  of  the  District  lands? 

A.  We  were  handling  general  brokerage  busi- 
ness in  addition  to  the  sale  of  the  lands  within  the 
District,  of  the  District  lands. 

Q.  Did  you  have  any  sort  of  working  agreement 
nr  contract  with  the  District  in  the  matter  of  the 
sale  of  District  [923]  owned  lands.  ? 

A.  Yes,  we  had  an  option  on  the  lands  within  the 
Priest  Rapids  Irrigation  District.  It  was  entered 
into  in  the  spring,  I  think  the  first  contract  was  in 
January  of  1939,  and  that  was  changed  to  a  new 
contract  in  March  of  '39,  I  think  the  13th  day  of 
March,  1939. 
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Q.     Some  changes  made  in  the  contract  entered 
into  in  January  and  the  one  in  March? 

A.     Yes;  I  don^t  remember  now  just  what  the 
changes  were. 

Q.     For  how  long  a  period  was  this  1939  contract 
entered  into? 

Mr.  Powell :    Objected  to  as  not  the  best  evidence. 
The  contract  is  in  evidence. 

Mr.  Ramsey:    That's  true,  your  Honor. 

The  Court:     Read  the  question. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

Mr.  Ramsey:     It  is  merely  a  preliminary  ques- 
tion. 

The  Court:    I  don't  believe  the  question  is  clear. 

Do  you  mean  how  long  the  negotiations  extended? 

Mr.  Ramsey:    No,  your  Honor.    I'll  reframe  that 

question. 

Direct  Examination 
(Continued) 

Q.  Under  the  1939  contract  you  say  you  wen 
given  an  option  on  all  of  the  district  lands  ?  [924] 

A.  Yes,  all  of  the  lands  which  then  belonged  t( 
the  irrigation  district  on  which  they  could  give  m( 
an  option.  There  were  certain  lands  within  the  Dis- 
trict that  they  had  other  agreements  on,  that  were 
not  included  in  the  original  agreement. 

Q.  Then  j^ou  would  say  that  your  option  undei 
that  '39  contract  extended  to  all  the  lands  where  th( 
title  was  not  already  encumbered  by  an  outstanding 
contract  of  sale?  A.     Yes,  sir. 
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Q.     Belonging  to  the  District?  A.     Yes. 

Q.  Now,  how  long  a  period  were  you  given  an 
option  on  these  lands  under  that  contract? 

Mr.  Powell:  That  is  the  question  I  object  to, 
your  Honor. 

The  Court:  Well,  I'll  overrule  the  objection.  It 
is  shown  here. 

A.  That  contract  was  to  run  for  two  years  with 
provisions  for  renewal  at  the  end  of  that  two  years 
if  we  complied  with  certain  specified  parts  of  the 
contract  as  to  the  number  of  acres  we  had  to  sell, 
and  other  things  involved. 

Q.  Now,  was  that  contract  subsequently  re- 
newed? A.  '  Yes,  sir. 

Q.     And  more  than  once?  A.     Twice.  [925] 

Q.  And  was  the  contract  as  renewed  in  effe-ct  at 
the  time  that  the  government  initiated  the  Hanford 
Project?  A.     Yes,  sir. 

Q.  Now,  Mr.  Miller,  by  the  subsequent  renewals 
of  that  contract  was  any  additional  lands  included 
in  the  options  which  were  granted  you  by  the  Dis- 
trict? 

A.  Yes,  the  subsequent  agreements  included  all 
additional  land  which  the  irrigation  district  ac- 
quired, and  as  they  acquired  land  the  contract  was 
extended  to  include  that  land;  I  meant  as  the  dis- 
trict acquired  land,  there  was  a  large  block  of  land 
that  they  had  some  other  agrements  on,  that  they 
cleared  title  to,  and  that  became  a  part  of  my  con- 
tract, and  then  the  additional  land  which  they  ac- 
quired by  foreclosure  of  the  irrigation  assessments 
was  then  included. 
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Q.  Did  your  option  cover  all  of  the  District 
owned  land  within  the  boundaries  of  the  District 
not  covered  by  other  contracts  of  sale  to  other  par- 
ties, at  the  time  that  the  government  took  over  the 
area  *?  A.     Yes. 

Q.  Under  your  contract  with  the  District  be- 
tween 1939  and  1943  did  you  sell  any  of  the  lands 
belonging  to  the  District  ?  A.     Yes,  we  did. 

Q.  Do  you  know  the  exact  amount  of  land  that 
was  so  sold  by  [926]  you,  that  is,  by  the  Priest 
Rapids  Development  Company? 

A.     Well,  for  what  period,  Mr.  Ramsey? 

Q.  Between  1939  and  1943,  say  February  23, 
1943. 

A.  I  was  of  the  opinion  it  was  in  excess  of  500 
acres.  I  heard  Mr.  Reierson's  testimony  of  about 
600  acres,  and  I  think  that  is  substantially  correct. 

Q.     You  don't  know  the  exact  acreage? 

A.     No. 

Q.     Now,  did  the  taking  over  of  the  area  by  the 
government  interrupt  the  sale  of  additional  lands . 
belonging  to  the  District  that  you  had  under  option? 

A.     Yes,  it  did. 

Q.  And  do  you  know  about  what  acreage  of  land 
Vv^ould  have  been  involved  in  those  transactions  had 
it  not  been  stopped  by  the  government's  condemna- 
tion proceeding? 

A.  Well,  that  involves  quite  a  lot,  Mr.  Ramse}^; 
the  original  contract — I'm  trying  to  answer  your 
question,  and  I  don't  want  to  go  back;  the  original 
contract  was  entered  into  for  one  purpose,  and  when 
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you  enter  into  a  contract  you  can't  anticipate  all  the 
changes  that  will  be  in  effect  through  the  life  of  it, 
and  we  had  carried  on  a  colonization  program  there, 
and  had  a  good  number  of  prospe^c^tive  purchasers 
at  the  time  the  government  acquired  the  land,  ])ut 
tlie  purchasers  were  delaying  their  actual  purchase 
until  other  lands  could  be  put  under  the  [927]  irri- 
gation system. 

Q.  Now,  just  generally,  Mr.  Miller,  is  there  any- 
thing relative  to  this  contract  or  to  the  working 
agreement  that  you  had  with  the  District  outside  of 
the  contract  itself  that  you  can  add  to  what  has 
already  been  testified  to  or  has  it  all  been  pretty  well 
covered  ? 

A.  Well,  there  was  one  matter  that  was  brought 
up  limiting  the  right  I  had  to  sell  land  on  which  ir- 
rigation water  could  be  furnished.  That  was  defi- 
nitely in  the  contract,  not  only  a  verbal  understand- 
ing between  the  Development  Company  and  the 
District,  but  it  was  part  of  the  written  contract,  that 
I  could  not  sell  land,  and  I  may  not  be  exactly  clear 
on  the  phraseology,  but  it  was  something  to  this 
effect:  "That  land  beyond  the  services  of  the  pres- 
ent irrigation  system  could  not  be  sold  to  a  pur- 
chaser who  required  irrigation  water  from  the  pres- 
ent irrigation  system,  excepting  the  purchaser  could 
waive  that  right  if  he  wished  to  irrigate  the  land  by 
otber  means  himself";  by  that,  either  drilling  a 
well,  or  extending  a  pipe  line  to  existing  irrigation 
facilties  if  water  could  be  furnished  to  him  from 
that  f acilitv.  '  ■     .  . 
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Q.  Then  Mr.  Reierson  was  in  error  when  he  said 
he  thought  that  was  simply  a  gentlemen's  agree- 
ment?   It  was  really  a  part  of  the  contract  itself? 

A.  Well,  Mr.  Reierson,  I  think — yes,  he  was  in 
error.  I  [928]  don't  think  it  was  intentional;  I 
think  Mr.  Reierson  had  in  mind  a  little  more  than 
was  in  the  contract ;  I  could  not  sell  the  land  without 
going  to  them,  and  as  a  practical  matter,  the  pur- 
chaser wouldn't  buy  the  land  unless  he  knew  that 
water  could  be  furnished  there. 

Q.  Now,  is  it  a  fact  that  the  District  had  in  con- 
templation and  the  Priest  Rapids  Development 
Company  had  in  contemplation  the  sale  of  these 
lands  in  such  a  manner  that  first  would  be  sold  those 
lands  that  could  be  served  by  the  existing  facilties 
of  the  District,  and  then  later  the  lands  could  be 
sold  by  extension  of  the  facilties  of  the  District? 

Mr.  Powell :  I  object,  as  going  beyond  the  day  of 
taking,  if  your  Honor  please.  I  understood  we  were 
chopping  this  matter  off  as  of  tlie  day  the  properties 
were  taken. 

Mr.  Ramsey:  I  don't  assume  there  would  havf 
been  any  sale  or  extension  of  the  facilties  after  th( 
date  of  taking. 

The  Court:    I'll  overrule  the  objection. 

A.  We  tried  to  sell  the  land  that  a  purchase! 
wished.  It  is  awfully  hard  to  guide  a  purchaser  on 
the  purchase  of  land,  but  we  would  take  a  purchasei 
through  the  District  and  if  he  selected  a  tract  oi 
land,  my  first  operation  would  be  then  to  go  to  the 
Irrigation  District  to  see  if  [929]  water  could  be 
furnished  that  land.    Many  times  the  land  was  re- 
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moved  from  the  irrigation  system,  and  water  could 
not  be  furnished  to  it.    I  would  then  at  the  instance 
of  the  district  try  to  sell  the  land  where  the  water 
could  be  furnished. 

Q.  Then  would  you  say  it  was  the  purpose  of  the 
District  and  the  Development  Company  to  first  sell 
and  locate  the  settlers  on  lands  that  could  be  served 
from  the  then  existing  facilties  of  the  District? 

A.  Yes,  that  was  forced  upon  us,  afterwards. 
When  we  first  entered  into  this  contract  it  was  as- 
sumed we  would  soon  have  water  to  furnish  prac- 
tically all  of  the  land  within  the  District. 

Q.  The  plan  after  the  sale  of  the  land  that  could 
be  served  by  the  then  existing  facilties  of  the  Dis- 
trict was  to  extend  the  facilities  so  as  to  make  avail- 
able facilities  for  the  irrigation  of  other  lands'? 

Mr.  Powell :  If  we  're  charged  with  the  burden 
of  extending  the  facilities,  we  should  get  the  benefits 
of  it.  I  renew  ray  objection.  Counsel  is  trying  to 
imply  that  the  entire  burden  was  upon  the  power 
plant  and  the  irrigation  facilities. 

Mr.  Ramsey:  I'm  just  trying  to  inquire  into 
what  the  plan  was  as  between  the  District  and  the 
Development  Company  in  the  marketing  of  the 
lands.  [930] 

The  Court:     The  question  is  leading,  I  think. 

Mr.  Ramsey:    I  think  unquestionably  it  is. 

The  Court:  Although  no  objection  was  made  on 
that  ground.  I  think  he  may  inquire  into  the  ar- 
rangements.   I'll  overrule  the  objection. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 
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A.  Not  only  extend  the  facilities,  the  present 
facilities  were  not  proper.  They  had  to  be  changed 
considerably,  and  the  plan,  the  latest  plans,  were  not 
only  the  extending  of  the  facilities,  bnt  the  installa- 
tion and  erection  of  a  new  pumping  plant  and  addi- 
tional irrigation  facilites  of  the  District. 

Q.  Now,  Mr.  Miller,  during  the  year  1942  what 
was  the  situation  out  there  with  regard  to  a  suffi- 
ciency of  water  in  the  lower  end  of  the  canal,  the 
District  canal? 

A.  Well,  at  the  lower  end  of  the  canal  there  was 
water  available  to  the  land  which  was  under  cultiva- 
tion there,  but  there  w^as  no  additional  water  avail- 
able for  additional  land  at  the  lower  end  of  the  ditch 
or  at  other  places  throughout  the  District.  The 
situation  at  the  end  of  the  ditch  is  like  at  the  end 
of  many  ditches ;  the  water  might  be  available  down 
there  for  certain  times  during  tlie  year,  but  it  might 
not  be  available  to  it  other  times  during  the  yeai', 
so  it  wouldn't  pay  a  man  to  farm  the  laud,  the  [931] 
District  couldn't  allow  him  to  farm  the  land,  be- 
cause they  might  not  be  able  to  produce  water  there 
at  certain  times  during  the  crop  season. 

Q.  Was  there  any  of  the  farmers  served  by  the 
facilities  of  the  District  at  the  lower  end  of  the  ditch 
or  elsewhere  who  found  it  expedient  to  reduce  their 
irrigated  acreage  by  reason  of  lack  of  water? 

A.  Well,  I  can  cite  one  tract  of  ground  that  we 
sold,  and  I  believe  it  was  sold  in  1941.  I  am  refer- 
ring to  the  tract  of  ground  that  was  sold  to — one 
was  to  Ira  Heyer ;  he  bought  two  tracts  down  there. 
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He  bought  one  five  acre  tract  of  land;  the  District 
was  of  the  opinion  they  might  be  able  to  furnish 
water  to  this  tract,  and  they  did  furnish  water  one 
year,  but  it  was  not  successful,  and  he  didn't  farm 
it  after  that.  It  had  not  been  farmed  for  a  long 
time,  and  he  purchased  the  land  and  he  put  water 
on  it. 

Q.     But  you  say  it  wasn't  suc<?essful? 

A.     But  it  wasn't  successful. 

Q.  Do  you  mean  by  that  that  the  farming  opera- 
tion was  not  successful? 

A.  I  mean  I  think  the  principal  reason  it  wasn't 
successful  is  he  couldn't  depend  on  water  there. 

Q.  Uncertainty  as  to  whether  he  would  have 
water  as  needed  on  the  tract?  [932] 

A.     That's  right. 

Q.  Now,  where  was  that  tract  located  witli  refer- 
ence to  the  lower  end  of  the  canal  ? 

A.  It  was  at  the  very  end — not  the  very  end,  but 
within  a  half  mile  of  the  end  of  the  canal. 

Q.  And  as  I  understand  your  testimony  with 
regard  to  water  in  the  lower  end  of  the  canal,  there 
were  times  when  there  was  water  in  the  lower  end 
of  the  canal,  but  it  couldn't  be  depended  upon 
throughout  the  irrigation  season? 

A.  Yes,  sir.  May  I  explain  that?  It  could  be 
depended  upon  by  those  who  had  been  using  the 
water,  but  it  couldn't  be  depended  upon  for  addi- 
tional acreage. 

Mr.  Ramsey:    I  think  that's  all. 


916  United  States  of  America  vs. 

(Testimony  of  C.  Marc  Miller.) 

Cross-Examination 
By  Mr.  Powell: 

Q.  Mr.  Miller,  you  were  limiting  the  sales  of  the 
property  at  the  time,  that  is,  since  your  option  was 
entered  into,  to  the  sale  of  such  lands  as  could  be 
furnished  water  with  the  existing  facilities  of  the 
District,  isn't  that  right? 

A.  That  is  right,  excepting  where  the  purchaser 
would  make  other  arrangements,  or  did  not  use 
water  on  the  land. 

Q.  I  see.  Well,  I  meant  such  lands  as  were  to 
be  irrigated  from  the  irrigation  system. 

A.     Yes.  [933] 

Q.  At  the  time  you  made  these  sales  you  didn't 
make  them  by  making  the  representations  that  there 
would  be  a  new  system  installed,  did  you  ? 

A.  In  the  very  first  part  of  our  contract  we  did 
expect  that  there  would  be  water  available.  If  you 
remember,  we  had  an  application  to  the  PWA  or  the 
WPA  for  a  loan  which  would  have  rehabilitated  the 
entire  irrigation  facilities,  as  well  as  the  power  plant, 
and  that  loan  was  approved  by  the  authorities  of  the 
WPA  and  at  that  time  many  of  our  prospects  pur- 
chased anticipating  that  water  would  be  furnished 
through  that  source  on  the  land. 

Q.  That  situation,  however,  did  not  exist  in  '43, 
did  it?  A.     No,  it  did  not. 

Q.  And  at  that  time,  and  before  '43,  immediately 
before  '43,  you  were  not  selling  any  land  with  the 
representation  that  there  would  be  a  new  irrigation 
system  installed,  were  you  1 
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A.  No.  We  did,  however,  show  land,  and  I  am 
referring  to  the  land  above  Roberts'  land,  where 
we  anticipated  that  there  would  be  an  additional 
pumping  plant  and  additional  facilities  installed. 

Q.  That  was  the  plan  that  you  referred  to,  as  to 
the  extension  of  the  existing  facilities  % 

A.    Part  of  the  plan,  yes. 

Q.  Now,  the  purpose  of  the  colonization  that  was 
mentioned  [934]  in  the  contract,  Mr.  Miller,  was  to 
get  farmers  to  come  in  and  farm  the  land,  wasn't  it? 

A.     Yes,  sir. 

Q.  The  colonization  that  is  referred  to  isn't  the 
kind  that  is  there  now,  was  it?  That  is,  you  didn't 
have  the  present  plan  that  is  there  now  in  your  con- 
tract? A.     You  mean  the  government? 


Q 


Yes,  the  plan  of  the  government. 


A.     Lord,  no;  we  had  no  anticipation  of  that. 

Q.  And  the  600  acres  you  referred  to  were  sold 
over  a  period  of  about  four  years  ?  A.     Yes,  sir. 

Q.     And  i)art  of  that  w^as  not  farm  land? 

A.     Part  of  it  was  not  farm  land. 

Q.     About  how  many  acres? 

A.  A  very  small  part  of  it,  I  would  say,  oh,  60 
or  70  acres  of  it — no,  no,  one  80  acre  tract  alone  was 
not  farm  land. 

Q.    That  was  grazing  land? 

A.  That  was  grazing  land;  maybe  150  acres  of 
it  was  not  farm  land. 

Q.  So  there  would  be  about  450  acres  of  farm 
land?  A.     Yes. 
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Q.  And  do  you  know  whether  all  that  property 
took  water  from  the  canal*?  [935] 

A.  No,  it  did  not.  Some  of  those  tracts  of 
ground  pumped  by  well. 

Q.  When  this  contract  came  up  for  renew^al  in 
1943,  the  original  contract  expired,  I  believe,  March 
3,1943?  A.     I  think  that  is  right. 

Q.  And  there  is  no  schedule  attached  to  the 
exhibit,  although  it  is  referred  to  in  the  exhibit, 
X)]aintiff's  exhibit  "B,'^  there  is  no  schedule  at- 
tached to  the  exhibit  although  there  was  on  the 
original  contract,  was  there  not? 

A.  I  don't  know  wdiich  you're  referring  to,  Mr. 
Powell. 

Q.     B  is  the  March  13  contract. 

A.  Yes,  there  was  an  exhibit  attached  to  this, 
which  was  the  land  then  belonging  to  the  District  on 
which  there  were  no  encumbrances. 

Q.  Well,  there  were  two  schedules,  were  there 
not,  one  showing  irrigable  and  the  other  one  non- 
irrigable  lands?  A.     That's  right. 

Q.     Do  you  recall  the  acreages? 

A.     The  total  acreage  in  that  contract? 

Q.  No,  the  acreage  of  irrigable  and  the  acreage 
of  non-irrigable. 

A.  At  that  time,  I  don't  know,  they  changed  so,] 
I  don't  remember  what  the  original  acreages  wasj 
I  am  trying  to  remember.  I  don't  believe  the  orig- 
inal acreages  was  over  3,000  acres.  [936] 

Q.     Of  non-irrigable  ?  A.     Of  all  the  land. 
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Q.  The  original  contract,  that  was  the  original 
contract  of  January,  1939,  wasn't  if?  A.     Yes. 

Q.  And  then  as  the  coimtrij  treasurer  issued 
deeds  on  foreclosure  of  assessments  you  acquired 
additional  lands  under  your  contract? 

A.     Yes,  sir. 

Q.  You  don't  know  how  the  land  was  divided 
between  irrigable  and  non-irrigable? 

A.  We  divided  that  in  1943,  and  we  arrived  at 
the  exact  acreage  then.  The  acreage  prior  to  that  I 
don't  know,  and  we  never  compiled  those  figui-es. 

Q.     What  was  the  acreage  in  1943? 

A.  It  is  stated  in  the  contract.  I  don't  remember. 
If  you  have  the  contract  introduced  in  evidence  I 
think  that  is  in  there. 

Q.  I  don't  think  it  is,  Mr.  Miller.  The  contract 
you  referred  to  was  the  one  of  June  29? 

A.  Yes,  sir.  This  contract  contains  1615.46  acres 
of  land  w^hich  was  considered  irrigable.  This  con- 
tract also  includes  8791.70  acres  of  land  which  was 
<^onsidered  not  irrigable. 

Q.  The  total  of  the  land  covered  by  that  contract, 
then,  is  [937]  approximately  or  slightly  over  10,000 
acres,  isn't  it? 

A.  Yes,  sir.  I  might  add  that  subsequent  to  that 
contract  there  were  a  matter  of  small  acreages  the 
title  reports  showed  did  not  belong  to  the  District, 
which  were  then  excluded  from  this  contract.  I  be- 
lieve there  was  one  section  of  ground  belonging  to 
the  State  of  Washington  that  was  excluded.  I  be- 
lieve also  that  the  original  contract  included  part  of 
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the  old  town  of  White  Bluffs,  which  was  excluded, 

although  I  might  be  wrong  as  to  the  last. 

Q.  Then  Mr.  Reierson  has  given  us  the  District 
owned  lands  at  the  time  of  the  taking  as  10,165.27 
acres.   Is  that  substantially  correct  *? 

A.     I  would  think  so. 

Q.  And  the  District  land  he  referred  to  there  is 
the  District  land  covered  by  your  contract? 

A.     Yes,  sir. 

Q.  And  that  property  was  within  this  Hanford 
Engineering  Works  area?  A.     Yes,  sir. 

Q.     And  was  taken  by  the  government? 

A.     Yes. 

Q.  You  and  the  directors  knew  when  you  entered 
into  the  June  29  contract,  did  you  not,  that  the 
government  would  take  this  propert}^?  [938] 

A.  We  anticipated  that  they  w^ould,  because  they 
had  already  filed  an  intention  of  taking  the  prop- 
erty. 

Q.  AVhen  the  contract  recites  the  fact  of  assess- 
ments of  land  you  didn't  anticipate  it  would  be  as- 
sessed ? 

A.  No;  as  a  matter  of  fact  I  believe  in  addition 
to  that  there  was  an  understanding  between  the  De- 
velopment Company  and  the  District  there  would 
be  no  water  furnished  to  this  land  in  1943. 

Q.  When  the  government  took  this  property  did 
they  take  it  as  dry  land,  or  irrigated  land? 

A.  Well,  they  took  it  as  land  within  the  Irriga- 
tion District. 
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Q.  Well,  was  it  appraised  as  dry  land,  or  farm 
land? 

A.     It  was  appraised  as  irrigation  district  land. 

Q.  Well,  I  don't  think  that  quite  answers  my 
question. 

A.  Well,  it  is  a  very  hard  thing  to  answer,  Mr. 
Powell.  It  was  appraised  at  the  fair  market  value 
of  irrigation  district  land,  based  on 

Q.  That  I  believe  is  a  conclusion,  Mr.  Miller, 
and  I  move  to  have  it  stricken. 

Mr.  Ramsey:  Well,  I  represent  to  the  Court  that 
the  entire  line  of  questioning  is  calling  for  a  conclu- 
sion of  the  witness  on  something  that  he's  not  quali- 
fied to  testify  on  anyway,  as  to  how  the  government 
appraised  the  land,  unless  he  further  qualifies  him. 

Mr.  Powell:  Well,  that  may  be  true.  I'll  not 
f 939]  pursue  it  further. 

Cross-Examination 
(Continued) 

Q.  How  much  did  the  government  pay  for  this 
10,000  acres  of  land? 

A.  That  was  purchased  in  several  different 
tracts.  They  did  not  appraise  it  in  total,  they  ap- 
prasied  it  by  small  tracts.  I  can  give  you  that  in 
round  figures,  Mr.  Powell,  but  I  can't  tell  you 
exactly  what  they  paid  for  this  land  unless  I  take 
all  my  tract  numbers  and  total  it. 

Q.     You  haven't  done  that? 

A.     No,  I  haven't. 
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Q.  Mr.  Reierson  has  given  us  the  figure  of  $49,- 
000.00;  is  that  substantially  correct? 

A.  I  believe  that  is  substantially  correct.  I  did 
not  know  he  had  given  that  figure.  I  wasn't  here 
when  he  testified. 

Q.  Now,  as  part  of  this  plan  of  imx3roveinent  of 
the  irrigation  district  properties  or  facilties,  Mr. 
Miller,  wasn't  it  contemplated  also  that  the  power 
canal  would  be  enlarged  and  the  power  plant  in- 
creased to  capacity"? 

A.  Yes,  there  was  considerable  discussion  on 
that,  and  at  the  time  when  the  decision  was  made 
to  do  the  work  at  the  power  canal,  I  somewhat  ob- 
jected to  the  expenditure  of  funds  up  there.  I 
v:ould  rather  have  had  it  spent  on  the  irrigation 
facilties  so  that  we  would  have  additional  [940] 
land  for  sale.  It  meant  that  our  whole  operation 
was  practically  held  in  "suspenders"  until  they 
could  get  the  additional  water  on  land  for  us  to  sell. 

Q.  You  did  spent  quite  a  lot  of  money,  though, 
in  trying  to  colonize  the  property? 

A.  Yes,  sir,  I  had  an  associate  with  me  by  the 
name  of  J.  G.  Adams,  who  spent  his  entire  time  in 
the  Priest  Rapids  valley.  I,  however,  spent  about 
half  my  time,  not  necessarily  in  the  valley,  but  over 
the  Northwest,  trying  to  bring  settlers  into  the  area. 
I  made  trips  to  Utah  several  times  trying  to  bring 
farmers  from  that  area  into  the  district. 

Q.  And  in  1943  when  you  were  negotiating  for 
the  renewal  of  the  contract  where  were  you  em- 
ployed? 

A.     I  was  employed  by  the  Army  Engineers. 
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Q.     In  what  cajjacity  ? 

A.  I  was  assistant  project  manager  in  the 
Seattle  office,  handling  the  acquisition  of  land  for 
the  Army. 

Q.  And  when  this  project  started  you  left  that 
employ,  did  you?  A.    Yes. 

Q.  And  took  care  of  your  interests  in  the  Han- 
ford  area? 

A.  For  two  reasons.  My  associate,  Mr.  Adams, 
had  been  very  sick,  and  he  died  about  that  time,  and 
it  was  necessary  for  me  to  leave  the  Army  in  order 
to  take  care  of  my  [941]  interests  in  the  Priest 
Rapids  valley. 

Q.  And  su])sequently  you  were  employed  as  an 
appraised  by  the  Department  of  Justice? 

A.     Yes,  sir. 

Q.  That  was  after  you  settled  your  cases  over 
there?  A.    Yes. 

Q.  When  you  settled  your  cases,  Mr.  Miller,  you 
didn't  get  a  deed  from  the  Irrigation  District,  did 
you  ?  A.     On  some  of  the  tracts  I  did. 

Q.     On  the  majority  of  the  tracts  did  you? 

A.  No.  On  the  first  tracts  that  we  settled  by 
direct  negotiation  I  secured  a  deed  from  the  Irriga- 
tion District  and  at  the  same  time  that  I  received  a 
deed  for  those  tracts,  if  there  was  contiguous  prop- 
erty in  one  or  two  instances  I  acquired  additional 
land  that  was  included  in  the  latter  purchase,  ])ut 
the  land  was  acquired  by  the  government  through 
condemnation  action. 
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Q.  And  in  the  settlements  made  the  petition  was 
signed  by  both  you  and  the  District,  was  it  nof? 
That  is,  I  mean  you  did  not  get  a  deed  and  then 
sell  it  to  the  government,  did  3^ou? 

A.     Yes,  I  did. 

Mr.  Eamsey:  I  submit  to  the  Court  this  is  im- 
proper cross-examination.  It  is  improper  for  any 
purpose.  When  the  government  files  a  declaration 
of  taking  upon  land  it  [942]  isn't  necessary  that 
the  parties  exchange  deeds.  They're  frozen  in 
status  quo.  The  interests  of  the  parties  are  com- 
pensated for  by  order  of  the  court.  If  he  did  go 
out  and  get  these  deeds  they  vrere  useless. 

The  Court:  I  think  I'll  sustain  the  objection  to 
further  line  of  inquiry  on  this. 

Mr.  Powell:  Well,  I'm  inclined  to  think  you're 
right,  your  Hono]'.  The  whole  mater  is  immaterial 
and  I  objected  to  it.  The  only  purpose  is  that  counsel 
may  contend  the  contract  showed  an  interest  in  the 
property  as  of  the  date  the  property  was  taken.  I 
want  to  clarify  that  point  to  show  that  it  was  • 
actually  District  property  at  all  times,  and  not  in 
the  status 

The  Court:  Well,  all  that's  been  shown  in  the 
records  so  far  is  a  contract  to  the  Development  Com- 
pany, and  I  think  he  said  there  weren't  deeds  except 
in  some  instances. 

Mr.  Powell :  The  contract  provides  for  deeds,  and 
I  want  to  show  none  was  given  under  the  contract.  ( 

Mr.  Ramsey :  The  objection  is  interposed  that  all 
there  is  is  an  option  to  buy. 


li 
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The  Court:    You've  got  a  contract 


Mr.  Ramsey :  Yes,  which  provides  that  upon  pay- 
ment of  certain  sums  of  money  the  District  will 
execute  a  deed  to  the  Priest  Rapids  Development 
Company.  The  government  [943]  comes  along  after 
that  option  is  given,  before  the  deal  is  closed,  and 
files  a  declaration  of  taking.  There  the  parties  are 
with  whatever  interests  they  have,  the  right  of  the 
District  to  receive  the  sums  under  the  option,  the 
right  of  the  Development  Company  to  participate  in 
the  distribution  of  funds. 

The  Court :  I  think  it  is  shown  there  was  a  con- 
tract and  then  the  government  took  it.  If  they 
claim  there  was  a  deed  prior  to  the  taking  it  seems 
to  me  it  is  up  to  them  to  show  it. 

Cross-Examination 
(Continued) 

Q.  Mr.  Miller,  prior  to  the  taking  of  the  prop- 
erty you  were  selling  the  property  at  the  rate  of 
a])out  100  a  year? 

The  Court:    100  acres? 

Q.     100  acres,  excuse  me. 

A.  Well,  it  w^ould  average  out  that  way,  Mr. 
Powell. 

Q.  I  mean  lands  irrigated  from  the  canal,  or  ir- 
rigated lands,  let  us  say  ? 

A.  It  would  average  out  that  way,  but  as  a  mat- 
ter of  fact  the  principal  sales  were  made  in  1940 
and  '41.    In  '42  there  were  very  few  sales  made. 
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Q.  Now,  as  a  matter  of  fact,  wasn't  the  Priest 
Rapids  Development  Comjjany  actually  the  selling 
agent  for  the  irrigatiron  district? 

Mr.  Ramsey:  Now,  I  submit  to  the  Court  that 
the  [944]  contract  betwen  the  District  and  the 
Priest  Rapids  Development  Company  provides  and 
expressly  sets  out  under  its  terms  in  the  exhibit 
here  in  this  action  that  the  Priest  Rapids  Develop- 
ment Company  was  not  the  selling  agent. 

The  Court:  Yes,  I  think  the  contract  speaks  for 
the  arrangement  here. 

Mr.  Ramsey:  It  is  objected  to  as  attempting  to 
vary  the  terms  of  the  written  instrument. 

The  Court:    The  objection  will  be  sustained. 

Cross-Examination 
(Continued) 

Q.  There  was  sufficient  water  in  the  canal,  was 
there  not,  to  irrigate  more  land  than  was  actually 
under  irrigation? 

A.  Yes,  in  certain  localities  there  would  be,  I 
believe.  The  Directors  could  tell  you  that  better 
than  I  could,  but  I  believe  there  would  be  water 
available  for  certain  lands  at  certain  locations,  not 
all  the  way  through  the  District;  certain  parts  of 
the  District. 

Q.  And  wasn't  there  also  a  plan  discussed  to 
reline  the  canal?  A.     Yes. 

Mr.  Ramsey:  Well,  now,  if  the  Court  please,  if 
counsel  is  going  into  the  proposition  of  relining  16 
or  20  miles  of  the  canal  with  concrete,  I  certainly 
object. 
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The   Court:     I'll  sustain  the   objection   to  that. 

Mr.  Powell:  My  point  is,  if  your  Honor  please, 
and  I  don't  want  to  pursue  this,  or  argue  with  your 
Honor,  but  the  evidence  shows  the  canal  was  run- 
ning full.  Counsel  has  contended  there  were  all 
these  lands  that  were  going  to  be  irrigated.  There 
was  a  lot  of  water  to  irrigate  these  lands.  It  is 
only  for  the  purpose  of  showing  there  wasn't  addi- 
tional burden  on  the  power  i)lant. 

Mr.  Ramsey:  Does  counsel  propose  to  show  he 
could  concrete  this  canal  at  thirty  or  fifty  dollars  a 
cubic  yard,  and  then  there  would  be  no  burden  on 
the  power  plant?  It  would  have  taken  five  million 
dollars  to  concrete  line  that  canal. 

Mr.  Povv-ell:     We  wouldn't  fill  it  with  concrete. 

The  Court:    I'll  sustain  the  objection. 

Mr.  Powell:    All  right,  your  Honor. 

Cross-Examination 
(Continued) 

Q.  Now,  Mr.  Miller,  at  that  time  were  there 
improved — between  '40  and  '43  were  there  improved 
farms  changing  hands  rapidly  in  the  Hanf ord  area  ? 

A.  Not  rapidly.  There  were  a  few,  very  few 
sales.    There  were  some  sales,  but  very  few. 

Q.     Very  few,  of  the  improved  farms? 

A.     That's  right. 

Q.  And  they  were  actually — did  you  have  any 
listed?  [946] 

A.     Yes,  al^out  four  or  five  listed  for  sale. 
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Q.  Now,  Mr.  Miller,  when  your  contract  was 
made  June  29,  1943,  were  the  farmers  gone  out  of 
the  area? 

A.  Well,  it  is  hard  to  say  just  what  date  they 
left.  You  say  June,  1943;  there  were  still  some 
farmers  in  the  district,  I  believe.  About  that  time 
they  were  leaving,  and  there  was  a  discussion  as  to 
w^hether  they  would  be  allowed  to  harvest  some  of 
their  crops  that  year. 

Q.  Weren't  they  ordered  to  leave  not  later  than 
July  7,  1943 '^ 

A.     That's  right,  but  you're  in  June,  now. 
Q.     That's  right,  but  June  29  was  about  the  date 
the  order  came  out,  wasn't  it?  A.     Yes. 

Q.  And  did  you  have  at  that  time  any  prices 
from  the  government  on  the  land  being  included  ir 
your  contract*? 

Mr.  Ramsey:     I  object,  if  the  Court  please,  as 
being  incompetent,  irrelevant,  and  immaterial. 
The  Court:     Overruled. 
A.     That  is  very  hard  for  me  to   answer,   Mr, 
Powell;  I  don't  know.     About  that  time  the   ne- 
gotiator for  the  Army  Engineers  came  to  me  on 
several  tracts  of  ground.    You  know,  they  appraised 
it  by  individual  tracts,  and  he  came  to  me  on  some 
lands,  and  I  believe  some  of  it  was  included  in  this 
contract.     I'm  not  sure.     It  was  about  that  time. 
They  might  have  come  there  earlier  or  later.  [947] 
Q.     Work  had  been  started  on  the  project  and 
was   moving   forward   substantially    at    that    time, 
wasn't  it?  A.     Yes. 

Mr.  Powell:    That's  all. 
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Redirect  Examination 
By  Mr.  Ramsey : 

Q.  Now,  Mr.  Miller,  on  this  figure  of  $49,000.00 
or  somewhere  in  that  neighborhood 

A.     Yes. 

Q.    that  you  settled  with  the  government 

for,  as  to  lands  covered  by  your  option  in  the  Priest 
Rapids  Irrigation  District,  was  that  settlement 
figure  predicated  upon  government  appraisals,  or 
upon  your  own  figure  that  you  set  up  for  settle- 
ment ? 

A.     It  was  a  negotiated  settlement,  Mr.  Ramsey. 

Q.  Now,  you  stated  that  after  3^ou  had  settled 
with  the  government  as  to  the  ]n'0]}erties  which  you 
had  and  the  interest  in  the  properties  which  you  had 
in  the  Priest  Rapids  Irrigation  District,  you  became 
an  appraiser  for  the  Department  of  Justice.  Prior 
to  the  time  that  you  were  hired  by  the  Department 
of  Justice  as  an  appraiser,  had  you  appeared  in  the 
trial  of  any  cases  as  a  witness  for  the  land  owner? 

A.  Yes,  I  did.  I  appraised  for  several  of  the 
land  owners  in  the  District,  and  I  testified  in  this 
court  as  to  valuation  for  the  property  owners,  the 
land  owners,  in  [948]  the  District. 

Q.     On  numerous   occasions?  A.     Yes,   sir. 

Q.  So  that  you  were  a  land  owner  in  the  irriga- 
tion district,  you  appeared  as  an  appraiser  and 
value  witness  for  the  land  owner  in  the  District,  and 
you  also  served  as  an  appraiser  and  have  fixed  value 
on  lands  in  the  District  for  the  government  ? 

A.    Yes,  sir. 
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Q.  Now,  getting  back  to  this  classification  of 
lands  made  under  your  contract,  counsel  referred  to 
that  as  irrigable  and  non-irrigable.  By  the  term 
"non-irrigable"  was  it  intended  to  classify  those 
lands  as  not  being  susceptible  to  irrigation? 

A.  Those  lands  were  divided  that  way  for  sev- 
eral reasons.  One  reason  w^as  because  the  land  was 
not  worthy  of  irrigation. 

Q.     All  of  the  land,  or  a  ]3ortion  of  it? 

A.  A  portion  of  the  land.  Part  of  the  land  was 
classified  that  way  because  it  was  too  high  in  eleva- 
tion to  irrigate  from  the  present  facilities  of  the 
Irrigation  District.  I  believe  part  of  the  land  was 
also  classified  that  way  because  it  was  beyond  the 
irrigation  facilities  of  the  District,  and  there  was 
considerable  land  in  the  sand  dune  area  and  in  the 
rocky  river  bottom  area  of  the  nortli  [949]  end  of 
the  District  which  was  classified  as  non-irrigable 

Q.  As  an  over-all  classification  of  non-irrigabi 
land,  then,  was  included  those  lands  vrhich  were  b 
yond  the  existing  facilities  of  the  District  to  irrigate 
at  that  time,  that  is,  there  was  no  laterals  or  pipe 
lines  that  extended  out  to  Avhere  service  could  be 
given  to  the  land  ?  A.     That  is  right. 

Q.  And  you  did  not  intend  by  that  classification 
to  indicate  that  all  of  the  acreage  was  not  sus- 
ceptible for  use  as  irrigated  agricultural  land  if  the 
facilities  of  the  district  were  extended  to  put  the 
water  on  there?  A.     That's  right. 

Mr.  Ramsey:    That's  all. 


J 
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The  Court :    Any  further  questions  % 
Mr.  Powell:    That's  all,  your  Honor. 
The  Court:    That's  all,  then,  Mr.  Miller. 

(Whereupon,   there   being  no   further  ques- 
tions, the  witness  was  excused.  [990] 


L.  E.  KURTICHANOF 
called  as  a  witness  on  behalf  of  the  Petitioner,  being 
first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Ramsey : 

Q.     Where  do  you  reside,  Mr.  Kurtichanof  ? 

A.     Portland,  Oregon. 

Q.     And  what  line  of  work  are  you  engaged  in? 

A.  I'm  an  electrical  engineer  in  the  independent 
practice. 

Q.     Do  you  maintain  offices  ?  A.     I  do. 

Q.     For  the  practice  of  your  profession  ? 

A.     I  do;  I  have  for  the  past  twenty  four  years. 

Q.     And  where  are  those  offices  located? 

A.     At  the  present  time  in  the  Lewis  Building. 

Q.     Do  you  hold  any  degrees  as  an  engineer? 

A.  I  am  a  graduate  of  Oregon  State  College, 
class  of  1902,  with  the  degree  of  Bachelor  of  Science 
in  Electrical  Engineering. 

Q.  Do  you  belong  to  any  organization  of  engi- 
neers or  electrical  engineers? 

A.  I'm  a  fellow  of  the  American  Institute  of 
Electrical  Engineers.  I'm  also  a  life  member,  char- 
ter member  of  the  Professional  Engineers  of  Ore- 
JTon. 
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Q.     Are  you  licensed  to  practice  your  profession  ? 

A.  I  have  a  license  to  practice  in  the  States  of 
Oregon  and  Washington.  [951] 

Q.  Mr.  Kurtichanof,  have  you  ever  appeared  as 
a  witness  in  cases  involving  valuation  of  electrical 
generating  plants,  transmission  lines,  and  things 
of  that  character?  A.     I  have. 

Q.     On  how  many  occasions? 

A.     Well,  on  three  occasions  in  the  past  year. 

Q.     And  what  were  those  cases'? 

A.  Two  in  this  court;  first,  in  the  case  of  Ben- 
ton County  Public  Utility  District  against  the  Pa- 
cific Power  and  Light  Company,  involving  the  areas 
between  Prosser  and  Kennewick  inclusive;  one  in 
Cowlitz  County,  Washington,  in  the  Superior  Court 
of  the  State  of  Washington;  one  in  the  case  of  the 
Klickitat  County  P.  U.  D.  against  the  Pacific  Power 
and  Light  Company,  in  this  Court. 

Q.  Those  two  occasions,  Mr.  Kurtichanof,  were 
condemnation  cases  instituted  for  the  purpose  of  ac- 
quiring the  properties  of  the  Pacific  Power  and 
Light  Company  by  the  PUD 'S  ? 

A.     That's  right. 

Q.  And  involved  the  valuation  of  the  facilties 
taken  over?  A.     That's  right. 

Q.  In  the  practice  of  your  profession  have  you 
supervised  construction  of  electrical  installations? 

A.     I  have. 

Q.     And  to  what  extent?  [952] 

A.  Well,  quite  a  broad  experience  in  design,  con- 
struction and  operation  of  steam  and  hydro-electric 
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power  plants,  substations,  transmission  lines,  under- 
ground lines,  distribution  lines  of  all  kinds;  indus- 
trial plants. 

Q.  Have  you  acted  in  an  advisory  capacity  and 
are  you  now  acting  in  an  advisory  capacity  to  any 
organizations  or  public  utility  organizations  or 
cities  or  irrigation  districts  or  anything  of  that 
character  involving  these  features  ? 

A.  Well,  just  at  the  present  time  I  have  some 
work  on  for  the  Lincoln  Public  Utility  District, 
operating  in  the  vicinity  of  Newport,  Oregon.  T 
also  have  an  industrial  plant  in  the  city  of  Portland 
that  is  being  remodeled.  I  have  under  way  another 
contemplated  condemnation  case. 

Q.  And  I  believe  you  said  that  you  have  beeji 
engaged  in  this  type  of  woi'k  for  the  past  twenty- 
four  years,  did  you  say? 

A.  Well,  it  is  longer  than  that.  I've  been  in 
private  practice  for  the  past  twenty  four  years, 
nearly  twenty  four;  it  w^ill  be  twenty  four  years 
next  month. 

Q.     Prior  to  that  what  did  you  engage  in? 

A.  I  have  worked  for  privately  owned  utilities, 
industrial  plants,  ship-building  concerns,  mining 
concerns,  and  the  like,  and  a  cement  manufacturing 
industry. 

Q.     In  an  engineering  capacity  ?  [953] 

A.     That  is  right. 

Q.  Now,  Mr.  Kurtichanof,  are  you  familiar  with 
the  hydro-electric  plant  of  the  Priest  Rapids  Ir- 
rigation District,  and  the  power  canal  and  trans- 
mission line  of  the  District?  A.     I  am. 
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Q.  And  when  did  you  first  make  an  investigation 
of  those  properties  ? 

A.  I  first  appeared  on  the  field  about  August  7, 
1943,  and  spent  practically  all  the  time  until  about 
September  24,  with  the  exception  of  going  back  and 
forth  on  week-ends.  Some  week-ends  I  stayed  over, 
as  long  as  two  weeks  at  a  time  here. 

Q.  You  say  you  spent  practically  all  of  the  time ; 
do  you  mean  in  the  examination  of  those  particular 
properties  ? 

A.  Yes,  and  in  the  search  for  records  pertaining 
to  these  properties. 

Q.  And  what  was  the  occasion  of  your  making 
the  investigation  of  those  properties  during  that 
period? 

A.  I  was  asked  by  the  District  Office  of  the 
Corps  of  Engineers,  United  States  Army,  about  the 
middle  of  May  to  come  up  and  discuss  certain 
phases  of  a  project  being  undertaken  then  which  is 
now  known  as  the  Hanford  project.  At  that  time 
it  was  contemplated  that  I  should  make  an  examina- 
tion of  additional  properties  such  as  those  [954] 
owned  by  the  Pacific  Power  and  Light,  as  well  as 
the  presently  discussed  facilities. 

Q.  And  going  now  to  that  discussion,  were  you 
employed  to  make  an  examination  of  these  prop- 
ej'ties  ? 

A.  Yes;  although  the  final  contract  was  not 
signed  by  the  division  engineer  in  San  Francisco 
until  early  in  September,  I  took  the  assignment 
under  a  verbal  arrangement  and  went  to  the  field 
for  the  first  time  on  August  7. 
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Q.  Your  examination  was  made  for  what  i)ur- 
pose,  Mr.  Kurticlianof? 

A.  My  assignment  was  to  determine  value  of  tlie 
property,  but  without  strict  definition  of  the  word 
value,  and  it  remained  for  me  to  define  it  in  my  ovv^n 
way  of  thinking. 

Q.  Now^,  for  the  purpose  of  determining  the 
value  of  those  properties,  what  investigations,  if 
any,  did  you  make  other  than  a  physical  examina- 
tion of  the  properties,  if  you  did  make  such  physical 
examination  ? 

A.     I  did  make  the   physical   examination,   and 
my  conception  of  the  determination  of  value  was 
that  a  number  of  elements  had  to  be  given  consider- 
ation.   One  w^as  that  of  determining,  if  possible,  the 
historical  cost  or  the  actual  book  cost  of  the  prop- 
,  erty  in  question,  furthermore  to  make  estimates  of 
I  depreciation  retirements.    Two  was  to  make  an  esti- 
I  mate  of  I'eproduction  cost  new"  and  determine  the 
1  depreciated  condition.    Three,  I  should  try  to  detcr- 
I  mine  [955]  the  earning  value  of  the  property.    An- 
I  other,  the  market  value  of  the  property;  and  five, 
'  any  other  factor  that  would  have  a  bearing  on  such 
determination. 

Q.     Now,  you  had  in  contemplation,  then,  the  in- 
quiry and  investigation  along  these  five  lines  ? 
A.     That  is  right. 

Q.  Were  you  able  to  determine  the  historical 
book  cost  of  the  property?  A.     I  could  not. 

Q.     Then  the  second  field  of  investigation,  I  be- 
lieve, was  reproduction  cost  less  depreciation? 
A.     That  is  right. 
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Q,    Were  you  able  to  determine  that? 

A.     I  did. 

Q.  The  third  field  of  investigation  which  you  set 
up,  I  believe,  was  the  earning  capacity  of  the  prop- 
erty, or  the  earning  value  of  the  property? 

A.  Yes.  I  made  certain  assumptions  and  ar- 
rived at  a  certain  conclusion  based  on  those  as- 
sumptions. 

Q.  Were  you  able  to  obtain  any  data  relative  to 
the  earning  capacity  or  value  of  the  property? 

A.     I  obtained  some  data,  yes,  from  records  of| 
the  District,  from  records  of  the  Pacific  Power  and 
Light  Company,  and  other  places  where  I  could  gel 
records  that  were  dependable.  [956] 

Q.  Now,  I  guess  I'm  lost;  what  was  the  fourtl 
field  that  you  intended  to  investigate? 

A.     Market  value. 

Q.  Were  you  able  by  investigation  to  determine 
Avhat  the  market  value  of  the  property  might  be' 

A.     Due  to  the  peculiar  nature  of  the  property  i 
was  my  conclusion  that  I  could  not  determine 
market  value. 

Q.     Now,  your  fifth  field,  I  believe,  was  any  othei 
factor  which  in  your  opinion  would  have  a  bearing 
on  the  actual  value  of  the  property.     Under  that 
lieading  did  you  make  any  investigation? 

A.  I  picked  up  all  the  information  I  could  rela- 
tive to  the  operations  of  the  plant,  giving  considera- 
tion to  its  past  performance  and  its  expected  per- 
formance, based  on  its  experience. 
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Q.  Did  you  examine  into  the  history  of  the  prop- 
erties from  the  date  of  their  construction  and  the 
actual  financial  history  of  the  properties'? 

A.  I  made  search  for  a  history  of  the  entire 
project  while  I  was  in  the  field.  I  gathered  frag- 
ments here  and  there,  and  the  most  reliable  liistory 
I  got  was  through  the  courtesy  of  Mr.  Hall,  whom 
I  contacted  here,  whom  I  was  informed  was  acting 
consulting  engineer  for  the  District. 

Q.  That  is  the  Mr.  Hall  who  appeared  here  as  a 
witness  for  the  District '?  [957] 

A.  Yes.  I  was  supplied  by  Mr.  Hall  v/ith  a 
history  written  by  Mr.  Moulton,  of  the  firm  of 
Moulton  &  Powell,  I  believe  in  Kennewick.  Later 
I  called  on  Mr.  Moulton  at  his  office  in  Kennewick 
and  discussed  certain  features  of  the  pi'oject.  T 
also  obtained  certain  fragments  of  history  from  Mr. 
Sanford,  who  at  one  time  was  an  officer  in  the — 1 
believe  the  Black  Rock  Irrigation  and  Power  Com- 
j^any,  and  who  is  now  connected  with  the  Pacific 
Power  and  Light  Company. 

Q.  Were  you  able  to  have  access  to  the  records 
of  the  District  as  to  the  actual  production  of  power 
by  the  power  plant  throughout  the  time  that  it  was 
in  the  hands  of  the  District  ? 

A.  Yes.  My  first  visit  to  the  office  of  the  District 
I  think  I  saw  Mr.  Reierson.  He  turned  me  over  to 
Mr.  Joe  Grell,  who  at  that  time  was  manager  in 
between  times.  He  was  extremely  busy  at  that  time 
of  the  Army  project.    He  gave  me  the  courtesy  of 
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the  office,  supplied  me  with  a  key,  and  permitted  me 
to  go  through  all  the  maps  and  drawings  and  so  on, 
like  the  letter  file,  anything  of  that  nature.  I  also 
visited  the  power  plant  and  the  pumping  plant  to 
get  such  operating  records  as  they  would  have. 
From  that  I  found  that  the  re<?ords  were  more  or 
less  discontinued,  also  that  they  were  scattered  be- 
tween the  offices  of  the  District  at  White  Bluffs, 
between  the  power  plant,  and  between  the  pumping 
plant.  On  further  inquiry  I  found  [958]  that  the 
figures  that  were  of  interest  to  me  were  maintained 
in  the  offices  of  the  Pacific  Power  and  Light  Com- 
pany, because  the  operators  at  l^oth  the  pumping 
plant  and  the  generating  plant  had  frequent  con- 
tact by  telephone  and  made  reports  to  the  power 
dispatcher  of  the  Pacific  Power  and  Light  Company 
at  Pasco.  Upon  later  investigation  I  found  com- 
pany re'Cords  such  as  I  felt  I  needed  at  the  Pacific 
Power  and  Light  Company,  and  through  their  cour- 
tesy I  was  supplied  with  them. 

Q.  So  that  you  had  made  available  to  you  the 
I'ecords  of  the  District  at  the  District  office,  the 
records  of  the  District  at  the  j^ower  plant,  the 
records  of  the  District  at  the  pumping  plant,  and 
also  had  made  available  to  you  the  records  kept  by 
the  P.  P.  &  L.  Company? 

A.  Records  that  were  pertinent  to  the  produc- 
tion and  disposal  of  power,  yes. 

Q.  Now,  about  what  period  of  time  did  you 
spend  in  a  physical  examination  of  the  properties 
referred  to,  Mr.  Kurtichanof  ? 
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A.  About  a  total  of  about  twenty  six  days  were 
occupied  in  the  field. 

Q.  That  was  all  spent  in  tlie  actual  phj^sical 
examination  of  the  power  canal,  the  power  plant, 
the  transmission  line  and  the  pumping  plant,  is  that 
correct  % 

A.  And  the  examination  of  records  and  making 
such  notes  as  [959]  were  necessary. 

Q.  Yes.  Now,  in  the  examination  of  the  power 
canal,  explain  to  the  jury  and  the  Court  just  what 
steps  you  took  to  examine  and  familiarize  yourself 
\\\\\\  the  replacement  cost  of  that  canal,  other  than 
the  inquiries  that  you  have  mentioned. 

A.  Well,  to  begin  with,  when  I  undertook  the 
job  from  the  District  Office  of  the  Corps  of  Engineers 
they  supplied  me  with  some  drawings,  photostati-r; 
prints,  and  one  thing  and  another  presumably  oP 
this  project.  These  included  drawings,  preliminary 
di*a wings  apparently,  and  various  steps  in  the  de- 
velopment of  plans  of  structures  or  one  thing  and 
another.  Among  them  was  a  topographic  survey  of 
the  route  that  this  canal  covers.  I  first  covered  this 
route  on  foot,  made  such  observations  as  I  could. 
Later  I  obtained  the  help  of  a  surveying  crew  from 
the  Army  Engineers,  together  with  a  boat,  went 
into  the  canal,  measured  its  sections  from  the  in- 
take of  the  river  to  the  power  house,  both  in  the 
old  channel  and  in  the  cut-off  channel  built  in  about 
'41.  At  the  time  of  this  examination  we  made  note 
of  the  classification  of  soil,  such  as  gravel,  boulders, 
solid  rock,  and  so  one,  and  noted  obstructions  in  the 
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channel  which  made  it  ineffective  to  deliver  the  de- 
signed quantity  of  water.    It  impaired  the  generat- 
ing capacity  of  the  plant  and  all  [960]  such  matters 
as  that  took  into  consideration. 

Q.  In  your  examination  of  that  canal  did  j^ou 
make  any  cross  section  drawings  or  anything  of  that 
character  representing  the  conditions  which  you 
found  in  the  various  sections  of  the  canal  ? 

A.  I  did  not  do  it  personally,  but  the  surveying 
crew  under  my  direction  did  it.  I  attended  them  in 
all  their  activities  except  in  making  the  final  sketch. 

(Whereupon,  map  of  cross  sections  of  power 
canal  was  marked  Plaintiff's  Exhibit  No.  J 
for  identification.) 

Direct  Examination 
(Continued) 

Q.  I  hand  you,  Mr.  Kurti-chanof,  plaintiff's  iden- 
tification "J",  and  ask  you  to  identify  that. 

A.  This  is  a  record  of  our  observations  as  to 
cross  sections  of  the  canals,  made  under  my  direc- 
tion by  a  surveying  crew  borrowed  from  the  Army 
Engineers,  Hanford  Project. 

Q.  Now,  I  note  various  points  on  the  chart  here 
which  apparently  represent  cross  sections. 

A.     That  is  right. 

Q.  At  what  distance  along  that  canal  did  you 
take  cross  sections'? 

A.  At  various  stations  as  identified  on  the  sec- 
tion. Station  ''O"  plus  "00",  south  bank.  That 
is  the  section  of  intake  and  of  cut-off  canal.     Then 
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the  next  station  was  [961]  "Original  canal  opposite 
junction  with  cut-off",  and  so  on;  various  irregular 
stations  where  the  cross  section  would  change. 

Q.  Your  cross  sections,  however,  identify  the 
]ioint  on  the  canal  at  which  the  cross  section  was 
taken?  A.     That  is  right. 

Q.  And  the  data  that  appears  thereon  is  the  data 
that  applies  to  your  findings  at  each  particular  sec- 
tion? A.     That  is  right. 

Mr.  Powell:    No  objection. 

Mr.  Ramsey:  I  haven't  offered  it,  but  if  .you  have 
no  objection 

The  Court :    It  will  be  admitted. 

(Whereupon,    Plaintiff's    Exhibit    "J"    for 
identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

Q.  Now,  Mr.  Kurtichanof,  did  you  have  avail- 
able for  your  use  in  connection  with  your  work  and 
survey  work,  particularly  upon  the  power  canal,  a 
topographic  map  of  the  area,  prepared  by  the  origi- 
nal builders  of  that  canal  and  power  plant? 

A.    Yes. 

Q.     And  where  was  this  map  secured? 

A.  I'm  not  certain  as  to  whether  it  was  fur- 
nished me  by  the  Army  Engineers,  or  whether  I  ob- 
tained it  at  the  office  [962]  of  the  Hanford  Irriga- 
tion District.  I  think  I  got  it  from  the  Army  Engi- 
neers. They  gave  me  a  large  roll,  and  I  did  not 
separate — keep  them  separate  from  subsequent  in- 
formation. 
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(Whereupon,  topography  map  of  area  of 
power  plant  was  marked  Plaintiff's  Exhibit 
"K"  for  identification.) 

Direct  Examination 
(Continued) 

Q.  I  hand  you  plaintiff's  identification  "K" — 
Mr.  Powell,  I  suggest  that  if  you  want  to  examine 
this  it  probably  will  be  necessary  for  us  all  to  look 
at  it. 

The  Court :  If  you  will  have  him  identify  it  I  '11 
recess. 

Q.     And  ask  you  to  identify  the  identification. 

A.  It  bears  the  title  "Hanford  Irrigation  and 
Power  Company,  H.  R.  Owens,  Engineer;  subject, 
Priest  Rapids  Topography  above  canal,  drawing 
number  B-172"  and  this  is  the  drawing  that  I  had 
in  the  field  with  me  when  examining  the  property. 

Mr.  Powell :  Mr.  Kurtichanof ,  did  you  check  this 
contour  map  generally  to  be  sure  that  it  complies 
with  the  contours'?  You  did  not  make  the  map  I  It 
is  about  40  years  old  ? 

A.  No,  I  didn't  make  the  map.  I  used  it  for 
just  my  personal  information  at  about  the  time 
that  existed  at  the  time  this  map  was  prepared,  > 
since  involved  in  that  was  a  [963]  natural  channel 
of  the  river,  high  water  channel  or  lagoon,  as  it 
might  be  called,  which  was  subsequently  used  as  a 
portion  of  the  power  canal. 

Mr.  Powell:  I  don't  know,  then,  if  this  would  be 
material.     If  that  is  the  onlv  reason  I  have  no  ob- 
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jection.   If  there  is  any  other  purpose  I  would  like 
to  know  what  counsel  has  in  mind. 

The  Court:    Well,  we'll  recess  now  for  ten  min- 
utes. 

(Short  recess.) 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

Mr.  Powell:     No  objection  to  the  exhibit,  your 
Honor. 


L.  E.  KURTICHANOF 

a  witness  called  on  behalf  of  the  Petitioner,  resumed 
the  stand  and  testified  further  as  follows : 

Direct  Examination 
(Continued) 
By  Mr.  Ramsey: 

Q.  Mr.  Kurtichanof,  I  will  ask  you  to  step  down 
from  the  witness  stand  and  come  here  to  the  table, 
this  exhibit  is  so  big.  Now,  are  you  able  to  indicate 
on  identification  "K"  the  location  of  the  present 
new  intake  to  that  canal? 

A.     It  is  approximately  in  this  location. 

The  Court:  You  had  better  mark  it,  Mr.  Kur- 
tichanof. 

Q.     May  I  suggest  that  you  mark 

A.     Approximate  location  of  new  cut-off  channel. 

Q.  Now,  we've  been  having  some  difficulty,  Mr. 
Kurtichanof,  on  our  elevations  here.  I'll  ask  you 
to  examine  the  elevations  as  shown  on  this  map,  and 
state   whether  they  are   the   same  elevations   that 
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were  used  by  the  District  in  keeping  its  records,  or 

whether  the}^  are  the  actual  elevation? 

A.  I  ran  into  some  discrepancies  in  elevations 
upon  both,  on  the  topography  and  on  building  eleva- 
tion drawings.  However,  in  my  observations  of 
elevations  in  our  survey  of  the  canal  we  took  the 
gauge  heights  of  the  gauges  that  were  in  place  at  the 
upper  end  of  the  intake  canal  and  also  at  the  lower 
end  of  the  canal,  immediately  in  front  of  the  trash 
racks  at  the  power  house,  so  we  ignored  all  other 
elevations. 

Q.  Now,  in  the  examination  of  this  map,  did  you 
find  that  they  used  that  method  of  determining  their 
elevations'?  A.     Oh,  yes. 

Mr.  Ramsey:  If  I  may  suggest  to  the  Court,  I 
would  like  to  turn  the  witness  over  to  counsel  in 
order  that  he  can  correlate  his  testimony  with  the 
figures  that  appear  on  this  map,  and  also  with  the 
figures  which  Mr.  Kui^tichanof  says  he  relied  on,  so 
we  won't  confuse  the  jury. 

The  Court:    Very  well. 

Voir  Dire  Examination 
By  Mr.  Powell : 

Q.  It  is  my  understanding,  Mr.  Kurtichanof, 
that  when  this  [965]  map  was  made  in  1906  or  1908, 
that  the  United  States  Geological  Survey  had  not 
established  bench  marks  in  this  area.  ; 

A.  I  don't  know  about  that,  but  as  is  customary 
on  any  project  where  exact  elevations  are  not 
known,    arbitrary    elevations    are    assumed,    either 
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zero,  or  100,  or  1000,  and  all  elevations  are  referred 

to  the  assumed  elevations. 

Q.  And  the  elevations  of  the  United  States  Geo- 
logical Survey  notes  that  are  in  evidence,  and  the 
gauge  readings,  are  assumed  to  be  the  elevation 
above  sea  level?  A.     I  believe  so,  yes. 

Q.  But  the  elevations  shown  on  this  map,  ''K", 
are  elevations  taken  from  an  assumed  elevation? 

A.     They  might  have  been ;  I  can 't  vouch  for  that. 

Q.  What  I  mean  is,  that  the  elevations  on  the 
map,  identification  "K",  do  not  refer  to  the  eleva- 
tions above  sea  level? 

A.  I  wouldn't  know  whether  they  do  or  not.  I 
would  believe  that  they  do  not. 

Mr.  Powell :  I  think  that  is  correct,  your  Honor. 
This  shov/s  480  feet  in  one  place,  and  that  is  sub- 
stantially greater  than  the  elevations  shown  on  the 
exhibits  we  have  introduced. 

A.  It  would  be  my  judgment  that  this  could  not 
be  tied  in  to  the  true  elevations  above  sea  level,  as 
established  by  the  Geological  Survey.  [966] 

Mr.  Ramsey :  However,  that  would  not  affect  the 
use  of  the  map  in  determining  the  elevation  of  cer- 
tain points  with  reference  to  the  elevation  of  certain 
other  points  on  the  map?  A.     That  is  right. 

Mr.  Ramsey:  I  offer  in  evidence  Plaintiff's  Iden- 
tification "K". 

Mr.  Powell:    No  objection. 

The  Court:    Admitted. 

(Whereupon,    Plaintiff's    Exhibit    ^'K"    for 
identification  was  admitted  in  evidence.) 
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Direct  Examination 
(Continued) 
By  Mr.  Ramsey: 

Q.  Now,  Mr.  Kurtichanof,  how  long  a  time  did 
you  put  in  in  your  examination  of  the  power  canal  ? 

A.  I  can't  say.  I  was  examining  all  elements  of 
the  property  practically  at  the  same  time,  that  is, 
I  was  making  observations,  and  I  did  not  divide  the 
time  between  the  various  phases  of  it. 

Q.  But  you  put  in  twenty  six  days  in  the  field 
on  the  examination  of  all  the  properties? 

A.     That  is  right. 

Q.  From  your  observation  of  the  new  intake 
channel,  which  I  believe  the  testimony  shows  was 
cut  in  1941 A.     '41,  I  believe. 

Q.     did  you  find  that  there  had  been  any 

silting  of  that  [967]  channel? 

A.  Yes,  it  was  practically  closed.  I  would  say 
that  it  was  75  to  80  per  cent  closed. 

Q.     By  silting  action? 

A.     By  deposit  of  silt. 

Q.  Now,  from  your  observation  of  the  canal  it- 
self, did  you  find  that  silting  action  had  gone  on  in 
the  canal? 

A.     There  was  considerable  evidence  of  it  in  the 
vicinity  of  the  spillway  channel,  where  a  substantial 
reef  of  gravel  deposit  had  been  formed,  effectively] 
sealing  off  the  flow  through  the  spillway  except  atl 
considerable — except  at  water  elevations   consider-j 
ably  higher  than  existed  at  the  time  of  observation. 
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Q.  Did  you  find  evidence  of  that  in  other  places 
lower  down  on  the  canal? 

A.  To  a  smaller  degree.  Somewhere  in  the  vici- 
nity of  the  upper  end  of  the  dump  portion  of  the 
channel  there  was  evidence  that  the  channel  was  not 
cut  originally  to  its  designed  width,  because  of  solid 
]'ock,  and  at  that  point,  or  just  immediately  above 
there,  there  seemed  to  be  some  further  deposit. 
Possibly  some  of  it  was  due  to  sloughing  in  of  the 
banks. 

Q.  From  your  observation  and  experience  of 
water  diverted  from  a  stream  which  at  times  is 
heavily  impregnated  with  silt  and  carried  at  a  con- 
siderable less  degree  of  fall  [968]  than  the  main 
stream,  would  you  say  that  a  silting  process  would 
be  a  natural  thing  to  expect  in  this  canal  ? 

A.  Yes.  The  matters  carried  in  suspension  in 
the  flowing  water  are  dropped  as  velocity  is  reduced. 
The  heavier  ones,  of  course,  are  dropped  first,  and 
the  lighter  ones  last,  progressively. 

Q.  Now,  you  have  heard  the  testimony  of  work 
that  was  done  on  this  canal,  and  yardage  which  was 
removed  from  the  canal  in  1939,  or  '40,  or  '41,  or 
somewhere  along  in  there.  Now,  in  your  opinion, 
was  the  yai'dage  removed  there  entirely  new  yard- 
age being  excavated  from  the  canal,  or  was  it,  in 
part,  at  least,  a  deposit  of  silt  in  the  canal  through 
the  years  since  its  construction? 

Mr.  Powell :  Your  Honor  please,  I  think  I  should 
object  to  that  question.  He  wasn't  there,  and 
couldn't  tell. 


} 


948  United  States  of  America  vs. 

(Testimony  of  L.  E.  Kurticlianof . ) 

Mr.  Ramsey:  No,  but  he  made  a  very  careful 
examination  into  all  the  factors  involved. 

The  Court:    Let's  see,  will  you  read  the  question? 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question.) 

The   Court:     I   will   overrule   the   objection, 
suppose  he  could,  as  an  expert,  express  an  opinion.] 

A.  In  view  of  the  conditions  as  I  saw  them  at] 
the  time  of  inspection,  I  made  inquiries  as  to  the 
degree  of  maintenance  [969]  that  had  been  exper- 
ienced in  the  past,  what  methods  were  used,  what 
quantities  were  possibly  removed,  and  so  on.  I 
formed  no  opinion  as  to  the  quantities  removed,  nor 
the  effectiveness  thereof,  except  there  w^as  certain 
rock  removed  at  some  time  or  other  within  the  last 
couple  or  three  years,  that  is  evident,  and  deposited 
on  the  banks  of  the  canal,  and  it  was  explained  to 
me  that  that  was  part  of  the  rock  removed  at  the 
time  improvements  were  made  both  in  the  cut-off 
■channel  and  in  the  original  channel,  but  I  of  course 
could  not  identify  them  as  such. 

Q.  You,  then,  didn't  attempt  to  determine  what 
part,  if  any,  of  the  materials  removed  later  from 
that  canal  may  have  been  silt  deposited  there 
through  the  years,  and  what  portion  may  have  been 
new  materials  excavated? 

A.  I  think  it  would  have  been  impossible  to  de- 
termine that. 

Q.  Now,  from  your  examination  of  that  canal, 
and  from  the  survey  that  you  made  of  it,  from  your 
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study  of  the  topography  map  of  the  area  and  the 
cross  section  survey  that  was  made,  did  you  deter- 
mine the  amount  of  materials  that  had  been  ex- 
cavated in  the  construction  of  the  canal? 

A.     I  made  an  estimate  of  it,  yes. 

Q.  You  heard  the  testimony  of  preceding  wit- 
nesses for  the  District  as  to  the  total  excavation 
which  they  estimated  was  necessary  for  the  con- 
struction of  that  canal  being,  I  believe,  222,000 
yards?  [970]  A.     Yes,  I  heard  that. 

Q.     Did  your  estimate  agree  with  that? 

A.  Very  substantiall}^  as  I  recall  it.  My  esti- 
mate for  the  excavation  quantities  on  the  original 
canal  were  as  follows:  Eock,  26,130  yards;  gravel, 
173,106  yards,  total,  199,236  yards;  and  in  the  cut- 
off, or  new  channel,  my  estimate  was :  Gravel,  17,375 
yards;  rock  4,444  yards,  making  a  total  of  21,819 
yards.  Thus,  for  the  entii'e  canal  with  its  improve- 
ment, my  estimate  was:  Gravel,  190,481  yards;  rock, 
30,574  yards,  total,  221,055  yards. 

Q.  Wait  a  minute,  I'd  like  to  liave  those  last 
two  figures  again.    Total  of  gravel? 

A.     190,481. 

Q.     Rock?  A.     Rock,  30,574;  total,  221,055. 

Q.     Or  a  difference  of  less  than  1000  cubic  yards  ? 

A.     Pardon  ? 

Q.  A  difference  of  less  than  1000  cubic  yards 
from  the  estimate  of  the  defendant's  witnesses? 

A.  I  don't  recall  the  exact  figures  testified  to 
previously.  This  is  taken  from  my  field  notes  of 
the  computation. 
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Q.  Now,  Mr.  Kurtichanof,  in  estimating  the  re- 
production cost  of  that  canal  what  did  you  estimate 
for  the  rock  work  per  yard?  A.     $1.25.  [971] 

Q.     And  what  did  you  estimate  for  the  gravel! 

A.  35  cents.  Vl\  correct  that.  It  was  35  cents 
in  the  cut-off  canal,  and  40  cents  in  the  main  canal. 
The  reason  for  it  being  higher  in  the  main  canal, 
there  was  some  over-haul  involved. 

Q.  Any  difference  in  j^our  figure  for  the  rock 
work  in  the  main  canal  and  in  the  cut-off? 

A.     No. 

Q.  Or  a  total  cost  of  reconstructing  the  canal  of 
how  much? 

A.  Total  estimated  cost  of  reproduction  new  as 
of  September  30,  1943,  was  $131,465.00. 

Q.  Does  that  include  any  items  other  than  ex- 
cavation, that  total? 

A.     Total  cost  of  the  canal. 

Q.  Now,  what  condition  did  you  estimate  that 
canal  to  be  in  or  what  per  cent  of  depreciation,  if 
any,  did  you  make  on  the  canal? 

A.  Due  to  the  obstructions  as  found,  impairing 
its  full  efficiency,  I  depreciated  it  in  the  amount  of 
30  per  cent,  or  found  70  per  cent  condition. 

Q.  Making  a  reproduction  cost  less  depreciation 
of  what? 

A.  $92,025.00.  This  depreciation  that  I  have 
allowed  for  it,  I  might  explain,  is  because  of  the 
greatly  accrued  deferred  maintenance.  If  that 
maintenance  had  been  kept  up,  then  there  would 
have  been  no  depreciation  charged  [972]  against 
that  canal. 
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Q.  As  one  item  of  that  failure  to  maintain  the 
canal,  do  you  have  in  mind  the  condition  of  the 
newly  cut  entrance  to  the  canal? 

A.  That,  and  elsewhere  in  the  canal  also,  because 
of  lack  of  adequate  provisions  for  taking  care  of 
this  silting  up. 

Q.  Then  if  I  understand  your  testimony,  Mr. 
Kurtichanof,  your  30  per  cent  so-called  depreciation 
in  the  main  represents  what  you  estimated  it  would 
take  to  put  that  canal  together  with  the  intakes  back 
into  100  per  cent  condition? 

A.     Substantially  so,  yes. 

Q.  Now,  going  on  to  the  power  plant  itself,  state 
ji.st  what  investigation  you  made  to  determine  the 
j'eproduction  cost  of  that  plant;  that  is,  I'm  speak- 
ing now  specifically  of  the  structures. 

A.  I  measured  the  quantities  involved  therein 
and  estimated  the  cost  of  labor. 

Q.  Now,  state  whether  or  not  you  had  available 
the  oi'iginal  drawings  of  the  Hanford  Irrigation 
and  Power  Company  of  that  structure? 

A.  I  had  made  available  to  me  a  mimber  of 
drawings  showing  plans,  sections  and  elevations.  I 
took  them  along  with  me  to  see  how  closely  the 
structure  as  built  conformed  to  those  representa- 
tions on  the  drawings.  Some  of  them  T  [973]  found 
did  not  conform.  One  or  two  sections  and  part  of 
a  plan  did  conform  substantially  to  it,  and  I  used  it 
as  a  guide  in  recording  my  measurements  as  found 
on  it,  and  later  computing  the  quantities  involved. 
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(Whereupon,  drawing  of  cross  section  of 
power  plant  was  marked  Plaintiff's  Exhibit 
"L"  for  identification.) 

Q.  I  hand  you  plaintiff's  Exhibit  "L"  for  identi- 
fication, Mr.  Kurtichanof ,  and  ask  j^^ou  to  identify  it. 

A.  This  is  intended  to  represent  a  cross  section 
through  the  power  house,  taken  on  the  center  line 
of  one  of  the  water  wheel  units. 

Q.  Now,  from  your  examination  of  the  power 
plant  structure  there,  does  that  very  closely  ap- 
proximate the  building  as  you  found  it  to  be  con- 
structed f 

A.     This  particular  drawing  does,  yes. 

Q.  Now,  I  note  that  you  have  super-imposed 
upon  that  drawing  some  lines  in  pencil.  What  do 
they  represent? 

A.  They  are  my  observations  as  to  the  ground 
line  existing  at  the  present  time,  also  the  line  of 
solid  rock  on  which  the  building  is  founded  in  part. 
The  rock  was  easily  observable  from  the  down- 
stream side  of  the  power  house,  and  the  natural 
slope  of  the  ground  is,  I  believe,  the  same  as  it  was 
at  the  time  this  was  built,  because  it  extends  for  a 
considerable  distance  both  up-stream  and  [974] 
down-stream  from  where  the  power  plant  is  now 
located. 

Q.  Does  that  cross  section  indicate  the  depth  to 
whi<3h  excavation  was  made  in  the  rock  ? 

A.     Yes,    I  took  measurements  from  given  points 
on  the  structure  down  to  the  rock  level,  and  thus] 
determined  its  position  with  reference  to  the  build- 
ing. 
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Mr.  Ramsey:  We  offer  identification  *'L"  in  evi- 
dence. 

The  Court:    Any  objection? 

Mr.  Powell :    No  objection,  your  Honor. 

The  Court:    Admitted. 

(Whereupon,   Plaintiff's  Identification  "L" 
was  admitted  in  evidence.) 

Mr.  Powell:  I  might  ask  the  witness  two  things. 
Does  it  show  the  generator? 

A.     No,  this  is  only  pertaining  to  the  structure. 

Mr.  Powell :  Oh,  I  see,  it  doesn  't  show  the  water 
wheel  either?  A.     No. 

Direct  Examination 
(Continued) 

Q.  Now,  with  reference  to  the  structure  there, 
Mr.  Kurtichanof,  did  you  check  and  measure  that 
structure  for  the  purpose  of  detei'mining  the  amount 
of  concrete  required  for  its  erection? 

A.  Yes,  for  all  purposes  which  I  thought  were 
essential  in  [975]  determining  the  quantities  of  ex- 
cavation, the  classification  of  excavation,  the  classi- 
fication of  the  soil,  the  quantity  of  concrete  involved, 
aiid  other  materials. 

Q.  And  from  yoxw  investigation  and  observa- 
tions there  what  did  you  determine  to  be  the  amount 
of  rock  that  it  was  necessary  to  excavate  for  the 
erection  of  that  building? 

A.  The  amount  of  solid  rock  was  estimated  at 
3292  cubic  yards;  gravel,  3700  cubic  yards. 
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Q.  Does  that  embrace  all  of  the  excavation  that 
you  believed  to  be  necessary  from  your  observation 
and  investigation  there,  for  the  structure? 

A.     Yes,  including  the  structure  and  the  tail  race. 

Q.  Now,  what  did  you  estimate  to  be  the  cost,  as 
of  September  30,  1943,  of  the  solid  rock  excavation 
per  cubic  yard?  A.     $1.25. 

Q.     And  the  cost  of  excavating  the  gravel? 

A.     50  cents. 

Q.  Making  a  total  cost  of  the  two  items  for  ex- 
cavation how  much? 

A.     I  haven't  computed  it  that  way. 

Q.  How  much  concrete  did  you  estimate  would 
be  required  for  the  construction  of  that  building? 

A.     3520  cubic  yards. 

Q.  And  what  did  you  estimate  would  be  the  cost 
of  that  concrete  in  19i3  ?  [976]  A.     $16.30. 

Q.     Per  yard?  A.     Per  yard. 

Q.  Was  that  your  figure  on  re-enforced  concrete, 
or  did  you  have  a  separate  item  for  the  re-enforce- 
ment ? 

A. .  I  had  a  separate  item  of  re-enforcing  mount- 
ing to  45,200  pounds,  which  I  estimated  to  cost  8 
cents  per  pound,  in  place. 

Q.     Or  a  total  of  how  much?  A.     $3616.00. 

Q.     Again?  A.     $3616.00. 

Q.  Did  you  include  as  a  part  of  the  generating 
plant  structure  bar  screens? 

A.     No,  that  was  listed  separately  as  equipment. 

Q.  Yes.  Now,  what  other  items,  if  any,  did  you 
include  there? 
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A.  A  coffer  dam  and  un-watering  for  the  con- 
struction of  the  tail  race,  which  I  estimated  at  a 
lump  sum  of  $1000.00. 

Mr.  Powell:    One  thousand?  A.     Yes. 

Q.  What,  then,  would  be  your  total  reproduction 
cost  of  the  generating  plant  structure? 

A.     I  had  several  other  items,  Mr.  Ramsey. 

Q.     Well,  then,  give  us  those  items. 

A.  They're  not  very  im])ortant,  but  there  is  a 
transformer  [977]  house  which  has  been  constructed 
on  the  down  stream  side  over  the  draft  tubes,  which 
I  estimated  at  $1190.00;  the  machine  shop,  also 
built  on  the  down-stream  piles,  on  the  up-stream 
end,  I  estimated  at  about  $225.00 ;  windows,  $540.00 ; 
doors,  $172.00;  plumbing,  $100.00;  lighting,  $300.00; 
furniture  and  fixtures,  $200.00;  crane,  $1750.00, 
making  a  total  estimated  cost  of  the  power  house 
building  $81,278.00. 

Q.     Now,  did  3^ou  depreciate  that? 

A.     I  did. 

Q.     And  to  what  per  cent  ? 

A.     To  83  per  cent  condition. 

Q.     17  per  cent  depreciation? 

A.     That  is  right. 

Q.    Making  a  depreciated 

A.     Depreciated  value  of  $67,468.00. 

Q.  Now,  this  matter  of  this  crane;  what  value 
did  you  say  you  put  on  that?  A.     $1750.00. 

Q.     How  did  you  fix  that  value? 

A.  By  getting  prices  from  manufacturers.  At 
the  time  I  was  designing  in  pa  it  and  buying  the 
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equipment  for  a  plant  just  about  the  same  size  as 
this.  I  originally  designed  it  to  contain  two  units, 
one  of  1500  and  one  of  500  kilowatts,  but  just  before 
we  closed  the  contract  for  the  [978]  equipment  war 
came  on,  we  couldn't  get  those,  and  later  we  ac- 
quired through  the  priorities  division  of  the  proper 
government  authority  two  smaller  units,  750  K.V.A. 
that  were  allocated  to  the  Northern  Idaho  Rehabili- 
tation and  something  or  other  project  in  Idaho,  so  I 
liad  to  re-design  the  plant  to  contain  three  units  of 
750  kilowatts  instead  of  2000  as  originally  planned. 
The  structure  was  about  the  same  width,  the  crane 
span  was  about  the  same,  and  the  load  capacity  was 
the  same,  ten  tons,  and  that  was  bought  for  about 
$1150.00.  I  believe,  plus  a  ten  ton  chain  block  for 
$300.00  and  some  odd  dollars,  and  an  estimate  of  the 
cost  of  installing  it,  which  made  a  total  of  $1750.00. 

Q.  So  your  value  here  ascribed  to  the  crane  was 
predicated  upon  actual  price  check? 

A.     At  that  time. 

Q.     For  a  comparable  crane  in  1943"? 

A.     '43. 

Q.  With  the  chain  block  and  cost  of  installation 
added  1  A.     Right. 

Q.  Now,  in  your  examination  of  the  power  plant 
structure  did  you  find  that  there  had  been  any  over- 
building in  the  structure? 

A.  Well,  the  project  as  built  was  designed  to  ac- 
commodate four  additional  units,  and  portions  of 
the  structure  and  sub-structure  were  built  originally 
in  1907  and  1908,  [979]  whereas  if  the  structure  had 
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been  designed  for  only  the  two  units  it  contained,  it 

would  have  been  of  substantially  less  cost. 

Q.  Is  it  possible  to  use  four  additional  genera- 
tors in  that  plant? 

A.  Not  without  other  improvements.  The  canal 
w^ould  have  to  be  increased  very  materially,  the  di- 
version facilities  would  have  to  be  increased,  and 
it  would  require  a  major  operation  on  the  entire 
project. 

Q.  Now,  moving  on  to  the  generating  plant  it- 
self, I  '11  ask  you,  Mr.  Kurtichanof ,  in  your  checking 
of  the  floor  plan  of  the  structure  and  the  installa- 
tions in  the  structure  itself,  whether  3^ou  had  the 
use  of  a  detailed  plan? 

A.  It  was  detailed  to  some  extent,  to  the  extent 
of  showing  main  dimensions  of  structural  members, 
the  spacing  of  units,  I  believe,  and  the  head  wall, 
only  in  part;  it  did  not  show  the  extensions  of  the 
head  wall  upstream,  or  down-stream,  of  the  main 
structure. 

Q.  Did  it  show  the  location  in  the  structure  of 
the  generators?  A.     Yes. 

Q.  Did  it  show  the  location  in  the  structure  of 
the  transformers? 

A.  It  did  of  the  power  house  as  planned  and 
built  originally.  Now  originally  the  power  house 
was  built  to  accommodate  [980]  six  transformers 
along  the  upstream  wall,  six  transformers  of  about 
450  Kilowatts,  I  believe,  rating,  and  it  is  my  infor- 
mation that  the  initial  transmission  was  at  22,000 
volts.    These  transformers  served  that  transmission 
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line.    At  some  subsequent  time  the  line  was  changed 
to  66,000  volts,  new  transformers  of  larger  size  were 
purchased,  and  installed  over  on  top  of  the  piers 
over  the  draft  tubes. 

(Whereupon,  floor  plan  of  power  house  was 
marked  Plaintiff's  Exhibit  "M"  for  identifica- 
tion.) 

Direct  Examination 
(Continued) 

Q.  I  hand  you,  Mr.  Kurtichanof,  plaintiff's  iden- 
tification '^M'  and  ask  if  this  is  the  floor  plan  to 
which  you  have  referred  in  your  testimony? 

A.     Yes,  this  is. 

Q.  You  checked  this  floor  plan  against  the  struc- 
ture itself?  A.     Yes. 

Q.  In  the  main,  did  you  find  it  correct  in  detail, 
with  the  exceptions  noted? 

A.  Yes,  the  matter  of  occupancy  of  the  trans- 
former space  w^as  about  all  the  difference,  and  on 
the  down  stream  elevation  this  drawing  does  not 
show  the  present  transformer  structure. 

Mr.  Ramsey:  I  offer  plaintiff's  identification 
''M"  in  evidence.  [981] 

Mr.  Powell:  I  might  ask  first  of  the  witness 
where  the  identification  was  secured,  and  is  it  from 
a  source  that  would  indicate  it  was  authentic  ? 

A.  Yes,  it  came  to  me  either  directly  from  the 
engineer,  who  in  turn  might  have  obtained  them 
from  the  district,  or  from  the  District  itself.  I'm 
not  certain. 
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Mr.  Powell:     No  objection. 
The  Court:     Admitted. 

(Whereupon,    Plaintiff's    Exhibit    "M"    for 
Identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

Q.  Now,  Mr.  Kurtichanof,  from  your  examina- 
tion of  the  installations  in  the  power  house,  how 
many  generators  did  you  find  there  ? 

A.  Two  main  units,  one  rated  at  900  kilowatts, 
the  other  at  1200  kilowatts. 

Q.  And  were  these  the  same  units  that  have  been 
referred  to  by  preceding  witnesses  ? 

A.     Yes. 

Q.  One  being  an  Allis  Chalmers,  and  the  other 
being  a  G.  E.  ? 

A.  The  number  2  generator  is  of  General  Elec- 
tric manufacture,  whereas  number  1  is  Allis 
Chalmers. 

Q.  From  your  examination  of  the  two  generat- 
ing units,  what  did  you  determine  as  to  the  age  of 
the  two  units'? 

A.  Well,  evidence  was  obtained  that  the  number 
1  generator  [982]  is  the  original  one  installed,  and 
appeared  of  about  1907,  together  with  the  water 
wheel  driving  it.  Number  2  generator  was  installed 
I  believe  about  1941,  that  is,  put  in  service  in  1941. 

Q.  Would  you  say  that  there  was  any  degi'ee  of 
obsolescence  in  either  of  those  units? 
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A.  Not  of  appreciable  moment  in  the  case  of 
number  2.  There  is  a  possibility  of  considerable  in 
number  1.  One  reason  for  it  would  be  that  there 
might  be  some  doubt  as  to  whether  or  not  the  latest 
type  of  steel  was  used,  for  instance,  in  the  core. 
Along  in  the  period  of  about  1905  to  1910  it  was 
discovered  that  the  addition  of  silicon  to  steel  im- 
proved its  magnetic  qualities,  made  it  so-called 
"non-aging."  It  came  into  use  much  later,  of 
course,  and  it  is  quite  possible  that  this  old  genera- 
tor did  not  use  non-aging  steel.  That  would  be  one 
element  of  obsolescence.  In  addition,  I  think  there 
has  been  material  improvement  in  the  art  of  pro- 
ducing insulating  materials  used  in  the  windings  of 
the  generator  armature  and  field. 

Q.  Let  me  interrupt  there  long  enough  to  ask 
you  this;  does  the  materials  that  you  have  men- 
tioned, the  insulation  materials,  have  a  very  definite 
fixed  life  span  due  to  use  ? 

A.  Not  definite,  no.  It  is  greatly  affected  by 
conditions  [983]  of  service  and  conditions  of  load. 

Q.  Well,  let  me  ask,  then,  this.  Does  it  have  a 
limited  life  span  under  use? 

A.  Oh,  yes,  but  that  span,  of  course,  again  is 
very  much  affected  by  the  conditions  of  service  and 
load. 

Q.  Would  the  use  of  the  particular  unit,  particu- 
lar generator,  for  a  period  of  forty  years  or  such  a 
matter  materially  affect  the  remaining  life  span  of 
the  insulating  materials'? 

A.     Normally  you  would  expect  that,  yes. 
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Q.  Now,  passing  on  to  the  turbines,  especially 
with  regard  to  unit  number  1,  what  did  your  exami- 
nation disclose  there  ? 

A.  From  the  information  I  obtained  it  was 
found  to  be  what  was  called  by  the  manufacturer  a 
Triplex  unit,  and  as  near  as  I  can  determine,  that 
unit  was  especially  designed  for  this  particular  ap- 
plication, with  the  object  in  view  of  obtaining  high- 
est possible  efficiency  and  rated  output  through  a 
wide  variation  in  head  of  water. 

Q.  Would  that  be  an  efficient  unit  to  be  used  in 
this  sort  of  a  plant  % 

A.  The  unit  as  built  is  composed  of  three  run- 
ners assembled  on  the  same  shaft,  and  a  unique 
inter-connection  between  the  various  runners.  It  is 
my  opinion  that  this  combination,  in  order  to  obtain 
rated  output,  rather  detracts  from  its  possible  rfii- 
ciency  if  it  were  designed  for  only  [984]  a  single 
rimner.  It  is  a  Francis  type  of  whee],  and  for  a 
specific  head,  specific  performance,  the  Francis  type 
wheel  can  be  designed  for  relatively  high  effi"ien(  y, 
but  with  this  combination  interposing,  I  rather 
think  that  had  some  effect  in  reducing  the  over-all 
efficiency. 

Q.  In  your  opinion,  would  it  be  as  efficient  as  the 
propeller  type  wheel  used  on  the  other  unit? 

A.  Well,  there  again,  a  simple  propeller  type 
wheel  (*an  be  designed  for  best  efficiency  for  a  spe- 
cific condition.  There  are,  however,  modifications  of 
the  type,  such  as  the  moveable  propeller,  which  is 
designed  to  operate  a  very  high  efficiency  over  a 
wide  range  of  change  in  head,  but  the  critical  thing 
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about  the   Triplex   is   that  because   of   its   specific 
design,   and   more   or   less   cumbersome   design,    it 
would  hQ  very  expensive  compared  to  units  that  will 
be  equally  efficient  at  the  present  time. 

Q.  In  other  words,  if  you  were  replacing  that 
wheel  in  that  plant  at  this  time,  you  would  be  able 
to  replace  it  with  a  wheel  that  would  give  an  equal 
amount  of  efficiency  at  much  lower  cost  than  the 
cost  of  such  a  wheel  as  this  ? 

A.  That  is  true.  I  doubt  if  you  could  get  an 
exact  reproduction  of  that  wheel  now,  except  at  very 
great  cost,  special  order. 

Q.  Now,  I'm  not  going  to  take  time,  Mr.  Kurti- 
chanof,  to  check  through  with  you  all  the  items  of 
generating  equipment.  [985]  I'll  simply  ask  gen- 
erally if  your  check-up  agrees  in  the  main  with 
those  items  as  detailed  by  Mr.  Tinling  and  the  other 
witnesses  ? 

A.     Referring  to  the  power  plant  particularly  i 

Q.     Yes,  the  generating  equipment. 

A.  As  I  recall  the  testimony,  it  is  substantially 
the  same. 

Q.  Is  there  any  additional  items  that  you  remem- 
ber there  that  they  did  not  mention? 

A.  I  didn't  remember,  or  I  do  not  remember, 
any  specific  testimony  pertaining  to  the  head  gates 
and  trash  racks  as  a  separate  item  of  cost.  I  have 
so  treated  them. 

Q.  With  reference  to  the  wiring  in  the  power 
plant,  and  specifically  the  2300  volt  feeder  system, 
did  you  note  anything  as  to  the  condition  of  that 
wii'ing? 
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A.  Yes,  I  did.  The  main  bus  structure  and  wir- 
ing contained  therein  was  of  the  vintage  of  the  date 
this  plant  was  built,  approximately  1907  or  1908, 
and  was  not  in  any  way  comparable  to  modern 
designs.  In  addition  to  that,  some  of  it  was  installed 
later,  I  think  for  instance,  like  that  to  take  care  of 
the  pump,  the  2800  or  3000  gallon  pump  to  serve  the 
Brown  Brothers  farm,  something  of  that  nature, 
that  was  put  up  in  a  very  temporary  manner,  and  in 
my  opinion  constituted  a  real  hazard.  The  wiring, 
together  with  associated  cut-outs,  which  were  bare, 
and  exposed  fuses  and  all  that,  was  not  good  grade 
of  construction. 

Q.  In  the  main,  what  was  the  age  of  the  power 
plant,  the  generating  equipment? 

A.  Well,  the  original  plant  was  built  in  the  pe- 
riod of  1901,  so  at  the  time  that  I  observed  it  in  '43 
it  was  about  37  years  of  age,  with  the  exceptions  as 
noted  in  the  case  of  water  wheel  under  2  and  gene- 
rator, unit  2. 

Q.  What  did  you  fix  as  the  cost  of  replacing  the 
generating  plant  equipment,  new? 

A.  My  estimate  of  reproduction  cost  new  as  of 
September  30,  1943,  for  generating  plant  equipment 
was  $155,344.00. 

Q.  Now,  from  your  examination,  did  you  form 
an  opinion  as  to  the  degree  of  depreciation  that 
should  be  charged  off  against  those  installations  ? 

A.     I  found  the  condition  in  per  cent  was  ()9. 

Q.     That  would  be  a  depreciation  of  31  per  cent  ? 

A.     Yes. 
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Q.  And  the  reproduction  cost  less  depreciation 
on  the  power  x^lan  equipment  then  would  be  what? 

A.     $106,648.00. 

Q.  Now,  passing  on  to  the  transmission  line,  I 
assume  you  handled  that  as  a  separate  item? 

A.  I  did,  but  in  connection  with  the  power  plant 
there  were  some  miscellaneous  items. 

Q.     Not  included  in  the  total  ?  [987] 

A.  Not  included  in  the  figure  I  gave  you.  That 
is  merely  power  plant  equipment.  I  set  up  my  esti- 
mates in  compliance  with  the  uniform  classification 
of  accounts  as  prescribed  by  the  regulatory  commis- 
sions, including  the  Federal  Power  Commission. 

Q.  Are  you  getting  into  the  matter  of  overhead, 
or  what's  also  been  referred  to  as 

A.  No,  but  I  merely  point  out  that  you  were  ask- 
ing about  the  power  plant  equipment.  I  have  some 
miscellaneous  equipment,  such  as  shop  equipment 
and  tools. 

Q.     Well,  can  you  give  us  the  total  of  this? 

A.  There  are  only  four  general  items,  shop 
equipment  and  tools,  yard  lighting  system,  domestic 
water  supply  system  and  irrigation  system,  a  total 
estimated  reproduction  cost  of  $7600.00,  the  depre- 
ciated value  of  $1832.00. 

Q.  I  assume  you  have  added  to  all  of  your  items 
the  usual  overhead  item  of  legal  and  engineering 
and  other  incidental  expenses?  A.     Yes. 

Q.  However,  we'll  pick  that  up  when  we  include 
the  various  items.   Now  passing  on  to  the  transmis- 
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sion  line,  what  did  you  fold  the  condition  of  that  line 

to  be  from  your  examinaton  of  it,  Mr.  Kurtichanof? 

A.     Well,  it  was  in  very  poor  condition. 

Q.     And  in  what  way?  [988] 

A.  It  is  composed,  in  most  part,  of  the  poles  set 
originally.  The  poles  were  untreated  cedar,  which 
have  been  stubbed  once,  twice,  in  some  cases  three 
times.  About  two-thirds  of  the  stubs  are  composed 
of  old  poles  which  had  been  cut  up  for  stubs,  and 
about  one-third  of  the  subs  at  the  time  I  obseiTcd 
them  were  of  treated  sawn  timbers.  I  don't  recollect 
exactly  whether  they  were  merely  tank  treated,  or 
Pentrex  treated,  but  they  were  treated  in  some 
manner. 

Q.  What  percentage  of  the  stubs  had  been 
treated,  did  you  say? 

A.     About  one-third  of  all  the  stubs. 

Q.     What  about  the  other  two-thirds  ? 

A.  They  were  untreated  cedar  poles,  which  h;id 
served  as  poles,  had  been  taken  out  of  service  be- 
cause of  decay  at  the  butt,  then  cut  up  into  lengths 
for  use  of  stubs,  the  remaining  sound  portion. 

Q.     Now,  you  examined  the  line  itself? 

A.    Yes. 

Q.  And  what  did  your  examination  of  that 
show? 

A.  Well,  it  showed  a,  rather  an  ominous  condi- 
tion, if  I  might  so  express  it.  When  it  comes  to 
reproducing  an  article  such  as  the  transmission 
line,  here's  what  I  found.  The  conductor  size  was 
not  at  all  compatible  with  the  amount  of  power  that 
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it  was  required  to  deliver,  [989]  or  could  possibly 
deliver  under  the  size  generating  plant  existing. 
Tlie  explanation  for  it  must  lie  in  this  fact,  that  at 
an  earlier  time,  when  it  was  being  operated  at  22,000 
volts  instead  of  66,000,  such  cross  section  was  re- 
quired. Another  thing  was  that  it  was  made  of  a 
conductor,  a  type  which  is  now  long  obsolete,  namely 
soft  almninum,  and  I  don't  thmk  any  engineer 
designing  a  line  to  carry  2100  kilowatts,  or  the 
capacity  of  that  plant,  would  use  such  a  conductor 
for  two  reasons,  first  of  all,  because  of  its  over- 
adequacy  in  size,  and  second,  because  of  its  obsolete 
type,  which  is  this,  that  the  conductor  strength  is  so 
low  that  it  requires  spacing  of  poles  at  very  short 
intervals.  With  a  modern  type  of  conductor  better 
suited  to  the  duty  required  of  it,  one  could  reduce 
the  cost  very  materially  by  reducing  the  numbers  of 
poles,  structures,  insulators,  and  the  like,  to  one 
half  or  less  of  the  number  which  would  be  required 
to  carry  the  existing  line.  I  made  a  comparative 
estimate  of  what  a  modern  tyjje  of  line  would  cost. 
I  took  into  consideration  the  salvage  obtainable 
from  salvaging,  taking  down  and  salvaging  the 
present  conductor,  and  from  that,  and  taking  into 
consideration  all  other  factors,  I  determined  that 
the  per  cent  condition  was,  I  believe,  about  22 — 
let's  see,  23  per  cent. 

Q.  What  would  he  the  type  of  conductor  that 
would  be  used  [990]  at  the  present  time,  instead  of 
the  soft  aluminum  conductor? 
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A.  Well,  you  would  have  a  choice  of  a  variety. 
You  would  have  a  choice  of  aluminum  with  a  steel 
core,  you  would  have  a  choice  of  hard  copper,  you 
would  have  a  choice  of  copper  weld,  either  solid  or 
stranded,  all  of  which  have  the  necessary  carrying- 
characteristics  with  much  higher  breaking  strength. 

Q.  What  would  be  the  cost  of  any  of  those  con- 
ductors mentioned  as  compared  with  the  cost  of  this 
solft  aluminum  conductor? 

A.  Well,  a  conductor  of  size  adequate  to  perform 
the  functions  would  be  very  materially  less.  I  have 
estimates  here  somewhere,  quotations  from  manu- 
facturers. 

Q.  So,  from  your  examination,  you  conclude 
that  to  a  large  degree  this  line  is  not  only  depre- 
ciated, but  obsolete "?  A.     Yes. 

Q.     In  many  characteristics?  A.     Yes. 

Q.  And  3'our  opinion  of  the  actual  condition  of 
that  line  due  to  depreciation  and  the  obsolete  items 
mentioned  is  about  23  per  cent  of  the  actual  leplace- 
ment  cost  of  it? 

A.     The  depreciated  value? 

Q.    Yes. 

A.     Is  23  per  cent  of  an  estimated  cost  new.  [991] 

Q.  Now,  what  did  you  estimate  to  be  the  re])lace- 
ment  cost  new  of  the  line?  A.     $52,775.00. 

Q.  And  the  reproduction  cost  less  depreciation 
value  ? 

A.  $11,923.00.  I  wish  to  explain  here,  too,  Mr. 
Ramsey,  that  the  figures  I  have  just  quoted  you  are 
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for  total  transmission  plant.   Included  in  that,  how- 
ever, are  the  land  and  land  rights  associated  with 
the  transmission  line. 

Q.     That  is,  the  right  of  way? 

A.  For  which  the  estimated  reproduction  cost, 
furnished  me  by  the  Army,  is  $400.00;  the  per  cent 
condition  is  100  per  cent,  and  the  depreciated  value 
is  $400.00. 

Q.     And  that  would  be  added  to  the  figure? 

A.     Deducted  from  that  total. 

Q.  It  is  included  in  the  total  given.  Now,  as  a 
part  of  that  line  did  you  include  the  line  from  the 
junction  down  to  the  pumping  plant? 

A.     Yes. 

Q.     That  is  for  the  entire  transmission  line? 

A.     For  sixteen  miles  of  line. 

Q.  Before  we  leave  the  transmission  line,  do  you 
have — are  you  in  agreement  with  the  items  testified 
to  by  Mr.  Tinling  that  are  required  on  each  of  the 
pole  structures  and  the  number  of  poles  involved  in 
the  line  itself?  [992] 

A.  I  do  not  have  in  mind  all  of  his  testimony,  but 
one  element  that  I  would  like  to  question  is  the  poles 
themselves.  I  believe  Mr.  Tinling 's  testimony  was 
that  they  were  Pentrex  treated  cedar  poles.  At  the 
time  of  my  observation  there  were  only  about  three 
or  four  Pentrex  treated  poles  on  the  line.  All  the 
rest  were  untreated  poles. 

Q.  And  your  investigation  was  made  in  August, 
1943? 
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A.  August  and  September  of  1943.  I  can  give 
you  the  exact  number  from  my  field  sheets  of  the 
Pentrex  treated  poles  that  were  in  existence  at  the 
time  of  my  observation. 

Q.     Well,  perhaps  you  had  better  give  us  that. 

A.  There  were  two  of  35  foot  leng-th,  two  of  45 
foot  length. 

Mr.  Powell :     May  we  have  that  again,  please  ? 

A.  Two  of  35  foot  length  and  two  of  45  foot 
length,  Pentrex  treated  cedar  poles. 

Q.  Did  you  include  in  your  reproduction  cost 
here  the  cost  of  setting  the  poles  ? 

A.     Oh,  yes. 

Q.    And  back  fiUmg?  A.    Yes. 

Q.  In  your  examination  of  the  i)umping  plant 
structure,  Mr.  Kurtichanof,  did  you  have  access  to 
the  original  profile  drawing  of  the  Hanford  Irriga- 
tion and  Power  Company  for  that  structure,  for 
purposes  of  comparison?  [993] 

A.  Yes,  there  was  a  profile  of  the  discharge  line ; 
I  believe  there  were  some  planned  and  sectional 
elevations. 

Q.     Is  this  the  bureau  drawing  that  you  refer  to  ? 

A.  That  is  one  showing  a  sectional  elevation  of 
the  pumping  plant. 

Mr.  Ramsey:  I  ask  that  this  be  marked  as 
plaintiff's  "N"  for  identification. 

(Whereupon,  drawing  of  cross  section  of 
pumping  station  was  marked  Plaintiff's  Exhibit 
''N"  for  identification.) 
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Direct  Examination 
(Continued) 

Q.  I  hand  you  plaintiff's  identification  "N", 
and  ask  you  if  that  is  one  of  the  sectional  drawings 
that  you  had  access  to  for  purposes  of  comparison? 

A.    It  is. 

Q.     And  do  you  know  how  you  secured  that? 

A.  Either  directly  from  the  district,  or  through 
the  Army  Engineers,  who  in  turned  obtained  it  from 
the  district,  it  is  my  recollection.  ^ 

Q.  Did  you  from  your  comparison  find  that  this 
sectional  drawing  was  substantially  correct  as  show- 
ing the  structure  as  it  now  exists? 

A.  As  far  as  the  structure  itself  is  concerned, 
yes,  but  in  certain  details  of  intake  and  discharge  of 
the  conduits  it  is  not. 

Q.  As  to  the  structure  itself,  however,  it  is  sub- 
stantially [994]  correct  ? 

A.     That's    right,    in    dimensions,     thicknesses,  | 
heights,  and  so  on. 

Mr.  Ramsey:  We  offer  plaintiff's  identification 
^*N"  in  evidence. 

The  Court:     Any  objection? 

Mr.  Cheadle:     No  objection. 

The  Court:     Admitted: 

(Whereupon,    Plaintiff's    Exhibit    "N"   for 
identification  was  admitted  in  evidence.) 
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Direct  Examination 
(Continued) 

Q.  Did  you  also  have  available  for  your  use  a 
motor  floor  plan  and  transformer  floor  plan  of  the 
pump  structure? 

A.    At  least  one,  and  possibly  more. 

(Whereupon,  drawing  of  floor  plan  of  pump- 
ing station  was  marked  Plaintiff's  Exhibit  "O" 
for  identification.) 

Q.  I  hand  you  plaintiff's  identification  "O"  and 
ask  you  if  that  is  one  of  the  floor  plans  that  was 
available  to  you?  A.     It  is. 

Q.  And  that  is  from  the  same  source  as  the  other 
plans  and  drawings?  A.     It  is. 

Mr.  Ramsey:     We  offer  it  in  evidence. 

Mr.  Powell:     No  objection  [995] 

The  Court :     Admitted. 

(Whereupon,  Plaintiff's  Exliibit  "O"  for 
identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

Q.  I  hand  you,  Mr.  Kurtichanof,  four  other  plans 
or  drawings  and  ask  you  to  inspect  them  and  state 
whether  or  not  any  of  these  were  used  by  you  for 
checking  purposes,  and  the  source  of  the  same. 

IVIr.  Powell:  May  I  ask  if  counsel  is  going  to 
have  the  witness  explain  all  these  drawings  to  the 
jury? 
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The  Court :     Well,  I  think  he  should  look  at  them 
first  and  pick  out  which  one  you  wanted  marked. 

A.  This  fi^rst  drawing  I  am  looking  at  is  number 
15997.  It  is  the  manufacturer's  drawing  of  the  mnn- 
ber  3  pump.  It  is  designated  as  a  36  inch  centrifugal 
pump.  It  is  only  of  interest  in  showing  the  detail  of 
construction  of  the  mechanical  portions  of  the 
pmnp.  Also  the  one  you  have  in  your  hand  there  is 
also  for  the  same  reason.  It  is  only  for  technical  I 
information,  and  not  for  particular  use  for  anything 
else.  This  is  a  simple  drawing  of  a  section  of  one 
of  the  discharge  pipes,  leading  from  the  pumping 
plant  to  the  canal  at  the  top  of  the  hill.  This  is  the 
66  inch  wood  stave  pipe. 

Q.  Now,  what  is  this  appearing  in  the  lower  left 
hand  portion  of  the  drawing  ?  [996] 

A.  That  is  a  profile  of  the  ground  between  the 
pumping  station  and  the  canal,  merely  to  illustrate 
the  difference  of  elevation  between  the  water  surface 
in  the  river  and  the  point  of  discharge  of  the  pipe 
lines  into  the  canal,  to  show  the  difference  in  the 
elevation. 

Q.  Do  you  know  whether  the  elevation  of  the 
water  surface  as  shown  is  the  mean  level,  or  wha: 
it  might  be  ? 

A.     No,  I  don't.    It  might  be  an  arbitrary  leve 
assumed  by  the  designer,  but  it  shows  the  relative 
elevations  between  the  two,  the  point  of  intake  and 
the  point  of  discharge.   That  will  vary  from  year  to 
year  and  from  month  to  month,  and  I  think  it  has 
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been  testified  before  it  varied  within  the  limits  of 

40  to  65  feet,  something-  of  that  nature. 

Mr.  Cheadle:  Did  the  witness  identify  that  one 
drawing  as  the  one  in  accordance  with  whicli  tlie 
wood  stave  pipe  was  built? 

A.  Well,  I  know  that  it  is  a  wood  stave  pipe  of 
that  diameter. 

The  Court:  Are  either  of  you  going  to  use  any 
of  these  drawings,  then  ? 

Mr.  Powell:     They  were  identified. 

The  Court:  They  weren't  identified,  they  were 
discussed  here. 

Mr.  Ramsey:  I  don't  believe  any  of  them  would 
be  [997]  of  particular  value  except  the  one  shown, 
and  the  witness  was  unable  to  state  whether  it  was 
the  mean  level  or  not,  and  I  considered  it  wasn't 
admissible. 

The  Court:  It  is  also  a  different  size.  At  any 
rate,  if  they're  not  going  to  be  used,  the  jury  will 
simply  disregard  this  testimony.  They  were  simply 
looking  over  the  maps  to  see  if  they  were  going  to 
use  them.  We'll  adjourn  until  10  o'clock  tomorrow 
morning. 

(Whereupon,  the  Court  took  a  recess  in  this 
cause  imtil  Wednesday,  Februaiy  19,  1947,  at 
10  o'clock  a.m.)  [998] 
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Yakima,   Washington,   February   19,   1947 
10  o'clock  A.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

The  Court :  I  notice  in  the  instructions  requested 
by  the  defendant  the  court  is  requested  to  instruct 
the  jury  that  one  of  the  elements  of  value  in  a  case 
of  this  character,  along  with  reproduction  cost  new, 
reproduction  cost  new  less  depreciation,  and  so  on, 
is  the  capitalized  value  of  earnings,  or  capitalized 
earnings.  I  have  taken  the  view  in  former  cases  of 
this  kind  that  while  earnings  may  be  shown  as  hav- 
ing a  bearing  on  market  value,  that  capitalized 
earnings  should  not  be  permitted  to  be  shown, 
directly,  at  any  rate,  and  that  they  are  not  an  ele- 
ment of  value.  The  only  authority  I  have  been  able 
to  find  on  that  is  Orgel  on  Value  in  condemnation 
proceedings.  Orgel  takes  the  view  that  capitalized 
earnings — that  the  jury  should  not  be  instructed 
that  they  are  an  element  of  value.  If  counsel  can 
show  me  any  authority  to  the  contrary,  I  will  of 
course  consider  it,  otherwise  I  will  be  inclined  to 
instruct  that  only  the  earnings  and  [1001]  income 
of  property  may  be  considered.  One  thing  I  thought 
I  should  mention  now  so  that  I  shouldn't  overlook  it, 
I  had  in  mind  submitting  to  the  jury  the  amended 
petition,  which  contains  a  description  of  the  proper- 
ties involved,  but  the  clerk  called  my  attention  to 
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the  fact  that  one  sheet  of  the  amended  petition  sets 
forth  the  amount  of  the  government's  deposit  or 
estimated  award  of,  what  is  it,  $170,000.00.  I  won- 
der if  counsel  will  stipulate  that  that  particular 
page  may  be  removed  from  the  amended  petition 
when  it  is  submitted  to  the  jury?  I  think  if  you'll 
look  at  it  you  will  see  that  it  leaves  the  balance  of 
it  complete. 

Mr.  Cheadle:  As  I  recall,  that  is  paragraph  6, 
and  it  also  sets  forth  the  government's  legal  con- 
tention, I  believe.   We  will  so  stipulate. 

Mr.  Ramsey:  The  government  will  so  stipulate. 
The  Court:  Let's  have  it  definite  which  page  I 
am  referring  to,  so  that  ih^  record  may  show  it. 
That  is  page  9,  paragraph  6,  and  it  is  just  preceding 
the  prayer,  so  that  the  amended  petition  is  complete 
without  it.  It  sets  forth  the  allegation  that  the  real 
and  propery  interests  set  forth  in  paragraph  4  con- 
stituted all  the  operating  properties  and  facilities  of 
the  Priest  Rapids  Irrigation  District,  and  then 
recites  that  the  government  has  acquired  all  of  the 
beneficial  ownership  and  interest  [1002]  in  the 
property,  and  that  the  District  now  holds  the  legal 
title  in  trust  for  the  use  and  benefit  of  the  United 
States,  that  the  sum  of  $170,500.00  deposited  in  \he. 
registry  of  the  Court  represents  to  sum  which, 
together  with  the  bond  redemption  fund,  is  sufficient 
to  discharge  all  indebtedness,  and  so  forth.  I  think 
that  page  should  be  removed. 

Mr.  Cheadle :  Is  the  Court  agreeable  to  hearing 
defendant  l^riefly  on  the  first  matter  your  Honor 
mentioned  ? 

The  Court :     Yes. 
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Mr.  Cheadle:  In  the  United  States  vs.  Water- 
house,  132  F.  2d,  699,  Circuit  Court  of  Appeals, 
Ninth  Circuit,  decided  in  1943,  involving  a  number 
of  questions,  one  of  them  was  the  question  of  capi- 
talization of  earnings.  I  am  reading  a  quotation 
now  from  page  703.   The  court  ruled  that : 

"Capitalization  of  rental  value  is  evidence  of 
market  value  of  the  land." 

And  the  Court  there  quoted  and  relied  on  the 
Olson  case.  That  Waterhouse  case,  your  Honor,  was 
afarmed  by  the  Supreme  Court  by  an  equally 
divided  court  in  a  concurring  opinion  which  merely 
announced  the  decision.  I  do  not  know  whether  this 
question,  or  other  questions,  or  this  and  other  ques- 
tions, were  presented  in  the  Supreme  Court.  [1003] 

The  Court:  What  was  the  result  in  the  Supreme 
Court? 

Mr.  Cheadle :  The  Ninth  Circuit  was  affirmed  by 
an  equally  divided  Supreme  Court,  4  to  4.  Als( 
another  Ninth  Circuit  case,  Puget  Sound  Powe] 
and  Light  Company  vs.  Public  Utility  Districi 
Number  1, 123  F.  2d  286,  decided  in  1941.  Certiorari 
was  denied  in  that  case,  315  U.  S.  814.  I  have  this 
quotation  from  that  case,  which  I  think  implies 
clearly  that  capitalization  of  earnings  was  a  matter 
to  be  taken  up  by  the  jury.  The  issue  on  this  point 
was  whether  various  rates  for  capitalization  to 
which  there  had  been  testimony  by  witnesses  could 
be  assumed  by  the  jury,  and  at  page  293  the  Coui-t 

said: 

"The  jury  should  not  be  permitted  to  assume 
an  interest  rate,  but  should  determine  a  proper 
one  under  the  evidence." 
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It  was  on  the  basis  of  that  case,  your  Honor,  that 
in  the  same  instruction  I  believe  we  inchided  a  pro- 
posed instruction  that  the  juiy  itself  should  deter- 
mine the  rate  of  capitalization.  I  believe  you  Honor 
will  liiul  Puget  Sound  Power  and  1  jight  vs.  Puyalhip, 
51  F.  2d,  688,  another  Ninth  Circuit  case  decided  in 
1931,  to  the  same  general  effect. 

Mr.  Ramsey :  May  I  point  out  to  the  Court  that 
there  is  a  very  wide  distinction  between  a  case 
involving  rentals  and  a  case  involving  capitalized 
estimated  net  earnings.  In  the  one  case  you  have  a 
fixed  and  certain  return  on  the  i*ental,  from  which 
may  be  deducted  a  fixed  and  certain  tax  rate,  leav- 
ing the  only  item  in  suspension  the  maintenance  of 
the  rental  property.  The  operation  costs  of  the 
rental  property  are  fixed  and  certain.  In  the  instant 
case  the  net  earnings  is  a  matter  that  is  very  much 
a  matter  of  opinion,  and  varies  very,  very  widely,  so 
your  first  calling  on  your  jury  to  fix  and  determine 
what  the  net  earnings  of  the  property  is,  then  the 
rate  of  capitalization  of  course  is  a  matter  to  be 
determined  by  the  jury,  so  you're  asking  the  jury 
to  go  out  first  and  from  a  maze  of  evidence  varying 
very,  very  widely,  to  determine  the  net  possible 
earnings  under  certain  circumstances  of  the  prop- 
erty, from  which  must  be  deducted  certain  other 
items  which  must  then  be  fixed  by  the  jury,  and 
then  capitalize  on  a  rate  to  be  determined  by  the 
jury,  and  I  submit  that  we're  out  in  the  realm  of 
speculation  on  every  single  item  involved  in  a  capi- 
talization of  net  earnings.  The  jury  nuist  speculate 
on  every  single  thing  that  is  taken  into  considei-a- 
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tion  in  computing  the  value  predicated  upon  the 
assumed  net  earnings  of  the  property. 

Mr.  Cheadle :  In  brief  reply,  jout  Honor,  I  wish 
to  point  out  that  in  the  Waterhouse  case,  this  recent 
Ninth  Circuit  case,  the  rental  values  which  were 
being  testified  to  by  the  experts  on  the  side  of  the 
land  owner,  they  were  testifying  to  rental  values  of 
sugar  caneland  if  it  were  subdivided.  There  was  a 
substantial  possibility  that  in  the  reasonably  near 
future  the  sugar  cane  lands  on  the  outskirts  of  Pear 
Harbor  could  be  subdivided  and  handled  as  resi- 
dential property,  consequently  the  situation  was 
quite  analogous  to  the  case  here,  and  quite  the  oppo- 
site from  what  counsel  points  out. 

The  Court:  I  will  look  at  those  cases.  Bring  in 
the  jury. 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 

L.  E.  KURTICHANOF 

a  witness  called  on  behalf  of  the  Petitioner  resumed 
the  stand  and  testified  further  as  follows : 

Direct  Examination 
(Continued) 
By  Mr.  Ramsey: 

Q.  Mr.  Kurtichanof,  I  think  when  we  adjourned 
yesterday  evening  we  had  just  gotten  down  to  the 
pumping  plant,  and  were  about  to  take  up  the  mat- 
ter of  the  pumping  plant  itself.  Are  you  in  agree- 
ment with  the  other  witnesses  who  have  testified 
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here  that  the  line  running  down  from  Coyote  Junc- 
tion to  the  pumping  plant  consisted  [1006]  of  about 
1.6  miles  of  line? 

A.     Yes,  that  is  substantially  correct. 

Q.  And  that  that  1.6  miles  of  line  was  in  no 
important  respect  different  from  the  balance  of  the 
14.4  miles  of  transmission  line? 

A.  It  differed  only  in  the  small  detail  of  con- 
struction of  the  pole  top  assembly.  In  other  words, 
in  this  section  of  line  from  Coyote  Junction  to  the 
pumping  plant,  use  was  made  of  single  cross  arms, 
and  all  of  the  high  voltage  conductors  were  mounted 
on  one  cross  arm.  Sometimes  there  were  assemblies 
of  two  cross  arms  on  account  of  railroad  crossings. 

Q.  Are  you  in  agreement  with  the  other  wit- 
nesses that  in  determining  the  value  of  this  particu- 
lar 1.6  miles  of  transmission  line,  that  it  would  be 
fair  to  just  simply  take  the  percentage  of  the  total 
value  placed  on  the  transmission  line  represented 
by  the  1.6  miles  as  compared  to  the  total  of  16  miles 
of  transmission  line? 

A.     I  think  that  would  be  eminently  fair. 

Q.  Now,  with  reference  to  the  plant  itself,  what 
total  yardage  of  excavation  was  necessary  for  the 
constmction  of  that  plant,  cond  what  character  of 
excavation  ? 

A.  I  had  several  classifications  of  excavation, 
part  of  it  in  the  pump  house  building,  pai-t  in  the 
intake  tunnel,  built  in  the  river  bed.  In  \h(^  pum]) 
plant  building  proper  [1007]  I  had  1540  yards  at 
60  cents. 
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Q.     At  what? 

A.     60  cents.     It  was  all  in  gravel. 

Q.    Yes. 

A.  In  the  intake  tunnel,  which  is  a  separate 
structure,  of  course,  the  excavation  was  also  gravel, 
which  I  estimated  at  $1.00  because  of  the  need  for 
underwatering. 

Q.  How  many  yards  did  you  say  you  foimd,  or 
did  you  say,  of  this  excavation  ? 

A.  The  intake  tunnel,  my  estimate  was  625  yards 
of  excavation,  1174  yards  of  back  fill  on  top  of  the 
timber  tunnel.  The  excavation  was  priced  at  $1.00 
a  yard,  the  back  fill  at  50  cents. 

Q.  Now,  what  was  your  total  yardage,  again,  of 
the  back  fill?  A.     1174. 

Q.  Giving  a  total  of — what 's  the  total  ?  Did  you 
total  the  total  number  of  yards  involved  there  ? 

A.  No,  I  didn't,  because  I  did  not  use  it  in  that 
way.  I  did  not  require  those  prices  in  that  way.  I 
priced  the  main  features  of  the  project  independ- 
ently of  each  other.  In  other  w^ords,  I  had  a  total 
price  for  the  pump  intake  tunnel  and  a  total  price 
for  the  pump  building  and  the  transformer  house. 
The  di:fferent  elements  in  the  pumping  plant  of 
pumps,  piping,  separate  items,  switch  board,  sepa- 
rate item,  and  transformers  and  so  on,  domestic 
water  [1008]  supply,  separate  item,  waterways  and 
conduits,  in  which  I  included  the  intake  tunnel  and 
the  pump  discharge  lines. 

Q.  Now,  did  you  find  that  any  excavation  had 
been  necessary  in  the  pump  discharge  lines  1 

A.    Yes. 
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Q.  Did  you  make  that  a  separate  item,  or  run  it 
through  with  the 

A.     Separate  item. 

Q.  And  how  many  yards  of  excavation  did  you 
find  was  involved  in  that  ? 

A.  For  the  66  inch  pipe  line,  I  estimated  the 
excavation  in  the  amount  of  2114  yards.  For  the 
72  inch  wood  stave  pipe  line,  I  estimated  excavation 
of  the  same. 

Q.     The  two  items  were  2114  yards  each? 

A.    Yes. 

Q.  And  what  did  you  estimate  was  the  cost  of 
that  excavation  ■? 

A.  The  excavation  was  priced  at  60  cents,  and 
I  had  something  for  back  fill  too.  I  have  the  relative 
costs  in  this  ratio;  excavation,  $1268.00,  and  the 
back  fill,  $258.00,  for  each  of  the  pipe  lines. 

Q.  Did  you  make  an  examination  of  those  dis- 
charge pipes  as  to  condition? 

A.  On  the  surface,  yes,  and  where  it  was  feasi- 
ble, at  the  point  of  discharge  into  the  canal.  [1009] 

Q.  What  did  you  fijid  the  condition  of  those 
pipes  to  be? 

A.  At  the  time  of  my  examination  there  was 
evidence  of  very  heavy  leakage.  Water  was  spout- 
ing from  numerous  holes  to  considerable  height, 
and  a  great  many  leaks  were  observed  the  full 
length  of  the  line. 

(Whereupon,  photo  of  part  of  pipe  line  at 
pumping  station  was  marked  Plaintiff's  Exhibit 
"P"  for  identification.) 
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(Whereupon,  photo  of  part  of  pipe  line  at 
pumping  station  was  marked  Plaintiff 's  Exhibit 
"Q"  for  identification.) 

Mr.  Powell:  Your  Honor  please,  I  don't  believe 
we  should  be  charged  with  the  condition  of  the  sys- 
tem after  Mr.  Ramsey's  client  had  been  operating  it 
for  a  full  irrigation  season.  This  was  in  October  or 
September  he  saw  it.  They  took  it  over  in  April. 

Q.     When  did  you  see  that,  Mr.  Kurtichanof  ? 

A.  The  pumping  plant  was  in  operation  at  the 
time  I  viewed  it ;  these  pipe  lines  were  in  sei'vice  at 
the  time  I  viewed  it. 

The  Court:     What  date  was  that? 

A.     August  30  is   the   date  the   official  photog- 
rapher for  the  Seattle  District  Office  of  the  United  - 
States  Engineer  Corps  took  these  photographs  un- 
der my  direction. 

Mr.  Ramsey:  If  counsel  is  correct  that  the  gov- 
ernment took  over  the  operation  of  the  plant  on  the 
1st  of  [1010]  April,  then  it  actually  had  been  ope-, 
rated  by  the  government  about  four  months,  and  I 
submit  to  the  court 

The  Court:  Well,  I  think  it  is  near  enough  so 
that  it  has  some  probative  value.  The  time  would  be; 
an  element  to  be  considered  by  the  jiirj. 

Direct  Examination 
(Continued) 
Q.     Now,  Mr.  Kurtichanof,  at  the  time  that  you 
made  your  inspection  of  these  properties,  did  you] 
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take,  or  did  you  have  taken  under  your  direction, 

any  photographs  of  structures  and  installations  ? 

A.     I  did. 

Q.  I  hand  you  plaintiff's  Exhibits  A,  P  and  Q, 
and  ask  you  to  examine  them  and  tell  us  what  those 
are,  if  you  know. 

A.     Exhibit  A,  is  that  the  one? 

Q.    Yes. 

A.  That  is  the  pump  plant  72  inch  wood  stave 
pipe  line. 

Q.     In  place? 

A.  In  place  as  on  the  date  the  photograph  was 
taken,  August  30.  I  have  to  refer  to  my  identifica- 
tion sheets  furnished  me  by  the  official  photogra- 
pher. It  is  a  view,  however,  of  the  pump  plant 
and  an  approach  drive  to  the  pump  plant,  to  re- 
place a  fill  which  formerly  exisited  at  that  point. 

Q.     Is  that  identification  P?  A.     Yes. 

Q.  And  as  a  part  of  that  photograph  is  any 
portion  of  the  [1011]  pipe  line  shown? 

A.  Just  slightly,  in  the  foreground,  just  ahead 
of  the  platform.  Exhibit  Q  is  another  view  of  the 
pipe  line,  showing  the  extent  of  leakage  at  one 
particular  point  in  the  westerly  pipe  line. 

Mr.  Ramsey:  We  offer  plahitiff's  identifica- 
tions A,  P  and  Q  in  evidence. 

Mr.  Powell:  Subject  to  the  objection  we  made 
as  to  the  nature  of  this  whole  testimony,  we  have 
no  objections  to  the  photographs. 

The  Court:     All  right,  tliey  will  be  admitted. 

(Whereupon,    Plaintiff's    Exhibit    ''A"    for 
identification  was  admitted  in  evidence.) 
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(Whereupon,    Plaintiff's    Exhibit    "P"    for 
identification  was  admitted  in  evidence.) 

(Whereupon,    Plaintiff's    Exhibit    "Q"    for 
identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

Q.  You  state,  Mr.  Kurtichanof,  that  you  found 
these  pipe  lines  leaking  badly? 

A.    Yes,  sir. 

Q.  And  what  condition  of  depreciation  did  you 
determine  there  had  been  upon  these  pipe  lines'? 

A.  After  taking  into  consideration  the  salvage 
value  of  the  bands  and  shoes,  which  might  be  used 
in  replacement,  I  [1012]  arrived  at  a  percentage 
condition  of  5  per  cent. 

Q.  And  what  replacement  cost  did  you  place 
on  the  two  pipe  lines,  the  66  and  72  ? 

A.  Estimated  cost  of  reproduction  as  of  Sep- 
tember 30  was  $16,189.00. 

Q.     That  is  on  the  two  pipe  lines'? 

A.     Both  pipe  lines,  yes. 

Q.  And  you  gave  them  a  depreciation  of  how 
much'? 

A.  The  per  cent,  condition  at  5  per  cent,  the 
depreciated  value  $809.00. 

Q.  From  your  observation  of  the  pipes  and 
their  condition  in  use  there,  Mr.  Kurtichanof,  how 
much  longer  would  you  have  estimated,  or  did  you 
estimate,  those  pipes  could  be  used  for  the  purpose 
they  were  being  used  for? 
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A.  I  figured  they  would  not  be  of  any  service 
in  the  next  irrigation  season,  possibly  would  not 
last  during  the  remainder  of  the  year  had  there 
been  irrigation. 

Q.  Now,  going  on  to  the  structure,  then,  from 
your  inspection,  observation  and  measurements  of 
the  plant  there,  what  did  you  determine  to  be  the 
yardage  of  concrete  required  to  build  the  plant? 

A.     900   cubic   yards. 

Q.  And  what  was  the  nature  of  that  concrete 
used  there?  Was  it  re-enforced,  steel  re-enforced, 
or  otherwise? 

A.  I  could  not  find  evidence  of  re-enforcing 
except  in  [1013]  structural  shapes,  under  the  floor 
supporting  the  motor  and  pump  load.  I  assumed 
from  the  nature  of  the  construction  that  there 
would  be  a  wire  mesh  in  the  floor  system.  I 
searched  for  evidence  of  re-enforcing  in  the  walls, 
but  the  walls  were  of  very  massive  construction. 
On  the  occasion  of  one  of  my  visits  a  crew  of  w^ovk- 
men  were  breaking  a  large  hole  out  in  the  down- 
stream wall  of  the  pump  house  on  the  pump  floor 
level.  I  took  careful  note  of  that  concrete  at  that 
time,  and  it  appeared  to  me  that  it  was  made  of 
bank  run  aggregates;  in  other  words,  the  sand  and 
gravel  were  used  as  excavated  out  of  the  banks 
immediately  adjacent  to  the  plant.  I  saw  i)vesence 
of  boulders  in  this  wall.  I  measured  one  that  was  in 
excess  of  twelve  inches  in  dimension.  The  wall  at 
this  elevation  was  about  28  inches  in  thickness. 
My  conclusion  was  that  it  was  rather  doubtful  tliat 
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there  was  any  re-enforcing  used  in  the  walls.    I 
allowed,  however,  for  adequate  re-enforcing  in  the 
roof  slab  and  in  the  floor  slabs,  because  it  is  my 
judgment  that  it  should  be  there. 

Q.  And  did  you  assume  that  it  actually  was 
there  ? 

A.  I  did  assume  it,  and  I  allowed  quantities  of 
re-enforcing  steel  and  measured  the  structural  steel 
which  was  in  evidence. 

Q.  By  structural  steel  do  you  mean  such  things 
as  I-beams? 

A.  I-beams,  and  channels,  and  angles,  which  are 
used  in  the  [1014]  frame  and  for  the  floor. 

Q.  Now,  Mr.  Kurtichanof,  what  price  did  3^ou 
fix  per  cubic  yard  on  this  concrete  used  in  the  con- 
struction of  the  building?  A.     $16.30. 

Q.  What  basis  did  you  use  in  determining  the 
per  yard  cost  to  be  ascribed  to  the  concrete  used 
in  the  construction  of  the  power  house  building  and 
of  the  pumping  plant  building? 

A.  I  don't  get  your  question  clearly,  Mr.  Ram- 
sey. 

Q.  What  was  the  basis  upon  which  you  deter- 
mined the  cost  per  yard  of  this  concrete  used  in 
this  building  and  in  the  power  house  building? 

A.     I  obtained  the  market  prices  of  cement  deliv 
ered  on  the  job,  at  the  nearest  railroad  siding,  esti- 
mated the  cost  of  hauling,  the  cost  of  mixing,  the 
cost  of  forms,  and  arrived  at  this  figure. 

Q.  Now,  did  you  have  available  any  specific  bid 
prices  or  actual  cost  prices  on  this  sort  of  work? 
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A.  Oh,  yes.  I  had  many  of  them.  As  a  matter 
of  fact,  just  about  concurrently  with  this  work,  I 
had  another  hydro-electric  project  under  construc- 
tion on  the  Rogue  River,  approximately  the  same 
size  and  in  many  elements,  very,  very  comparable. 

Q.  You  had  available  the  actual  cost  price  of 
concrete  of  [1015]  this  character  in  the  construc- 
tion of  this  building  ?  A.     Yes,  I  had. 

Q.  Together  with  re-enforcing  steels  and  the 
other  elements  that  you  have  mentioned  that  would 
go  into  the  construction  of  this  building? 

A.     Yes. 

Q.  Now,  in  fixing  your  cost  of  excavation  in 
this  building  and  in  the  canal,  power  canal,  and  in 
the  power  house  and  the  various  other  things  that 
you've  testified  to,  how  did  you  arrive  at  the  cost 
price  per  yard  that  you  placed  on  tlie  various 
material  ? 

A.  From  my  knowledge  of  similar  work  per- 
formed elsewhere. 

Q.  And  how  was  that  knowledge  gained,  Mr. 
Kurtiebanof  ? 

A.  Well,  partly  from  first-hand  experience, 
partly  from  data  that  I  have  available  in  my  office 
of  unit  prices  bid  on  various  types  of  construction 
jobs,  and  by  comparing  them  with  other  jobs  of 
comparable  size  and  nature  I  can  estimate  fair 
prices  for  the  particular  job  under  consideration. 

Q.  Now,  does  the  cost  of  excavation  vary  with 
tlie  various  materials  which  mav  be  encounteied? 
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A.  Yes,  with  various  materials,  with  various 
conditions  affecting  it,  with  the  quantities  involved, 
and  other  similar  elements. 

Q.  You  would  expect  a  wide  range  of  variation 
in  the  cost  [1016]  price  of  excavation  between 
rock  and  dirt,  or  small  gravel? 

A.  Ordinaril}^  yes,  but  I  have  seen  many  bids 
in  which  unit  prices  of  rock  and  gravel  or  ordinary 
excavation,  so  termed,  were  bid  in  at  the  same 
price  per  unit. 

Q.  Well,  the  actual  cost  of  that  excavation 
would  be  a  great  deal  different,  wouldn't  it,  be- 
tw^een  rock  and  gravel  or  dirt? 

A.  Well,  the  bidders  don't  often  go  into  very 
much  detail  when  making  their  estimates.  They 
base  their  judgment  more  on  experience  and  an 
average  cost  over  the  job,  rather  than  specific  fine 
divisions  between  the  various  classifications. 

Q.  The  point  I'm  making  is  this,  Mr.  Kurticha- 
nof.  Wouldn't  the  bidder,  however,  in  making  his 
bid  per  yard  on  a  general  average,  take  into  con- 
sideration how  much  of  it  was  rock  and  how  much 
of  it  was  other  materials'? 

A.     He  should,  yes.   The  practical  man  would. 
Q.     The    actual    cost    of    excavation    does    varyj 
widely,  does  it  not?  A.    Yes,  it  does. 

Q.     What  condition  generally  did  you  find  thej 
pumping  plant  structure  in? 

A.  I  think  fair,  for  its  service  to  which  it  ha( 
been  subjected;  the  normal  wear  and  tear  thai 
might  be  expected   [1017]   of  it.    There  had  beei 
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se^'e^al   breaks   through   the   walls   that    were   not 

originally  designed  there. 

Q.  You  would  say  that  it  was  in  as  good  con- 
dition as  might  have  been  anticipated  in  view  of 
the  period  of  use  to  which  it  had  been  subjected, 
and  the  character  of  the  use?  A.     Yes. 

Q.     Did  you  observe  any  structural  weaknesses? 

A.     Not  of  serious  consequence. 

Q.  Now,  at  the  time  that  the  jury  was  viewing 
these  properties,  Mr.  Kurtichanof,  they  found,  T 
believe,  a  fill  in  the  front  of  this  pump  structure, 
nearly  to  the  level  of  the  entrance  doors.  Did  that 
condition  exist  on  September  1  of  1943? 

A.  There  was  no  fill  there.  There  was  a  tem- 
porary timber  structure  with  a  timber  deck  to  give 
access  to  the  pump  plant  at  the  front  door  level. 
This  structure  varied  from  about  4  to  I  would  esti- 
mate 8  or  10  feet  in  height. 

(Whereupon  ])hoto  of  rear  of  pump  s'l-a- 
tion  was  marked  Plaintiff's  Exhibit  "R"  for 
identification.) 

(Whereupon,  photo  of  front  of  pump  sta- 
tion was  marked  Plaintiff's  Exhibit  "S"  for 
identification.) 

Mr.  Ramsey:  Never  mind,  Mr.  Kurtichanof, 
w^e're  not  going  to  run  back  on  the  exact  date  these 
were  taken.  [1018]  Counsel  has  indicated  that  thoy 
will  not  make  any  objection  on  that  basis. 

Mr.  Powell:  We  won't  object  to  the  admission, 
your  Honor.    They  can  be  marked  admitted. 

The  Court:     All  right. 
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Direct  Examination 
(Continued) 

Q.  Handing  you  plaintiff's  identifications  "R'^ 
and  "S",  I'll  ask  you  if  those  two  photographs 
represent  the  condition  that  existed  out  there  in 
August  and  September,  1943,  as  to  fill  or  lack  of 
fills  in  the  immediate  vicinity  of  the  pumping 
plant? 

A.     This  is  exactly  correct  as  I  viewed  it. 

Mr.  Ramsey:  We  offer  identifications  "R"  and 
''S"  in  evidence. 

Mr.  Powell:     No  objection. 

The  Court:     Admitted. 

(Whereupon,    Plaintiff's    Exhibit    "R"    for 
identification  was  admitted  in  evidence.) 

(Whereupon,    Plaintiff's    Exhibit    ''S"    for 
identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

Q.  Now,  it  has  also  been  indicated,  Mr.  Kurti- 
chanof,  that  certain  changes  have  been  made  out 
there  in  the  point  at  which  the  discharge  pipe 
enters  the  canal  between  September  1,  1943,  and 
the  time  it  was  viewed  by  the  [1019]  jury.  I  ask 
that  this  be  marked  as  plaintiff's  identifica- 
tion ''T". 

(Whereupon,  photo  of  end  of  one  discharge 

pipe  was  marked  Plaintiff" 's  Exhibit  *'T"  for 

identification. ) 
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Q.  I  hand  yon,  Mr.  Kurtiehanof,  Plaintiff's 
Exhibit  "T",  and  ask  you  if  that  photograph  is  a 
fair  representation  of  the  condition  that  existed  at 
the  point  of  junction  of  the  pipe  lines  with  the 
canal  on  September  1,  1943'? 

A.  Yes,  this  shows  an  elevated  water  tank  over 
the  point  of  the  canal  where  one  of  the  pipe  lines 
discharges  into  the  canal. 

Mr.  Ramsey:  We  ask  that  plaintiff's  identifi- 
cation "T"  be  admitted  in  evidence.  We  offer  it  in 
evidence. 

Mr.  Powell :  I  would  prefer  that  they  be  offered 
together,  if  your  Honor  please.  Identification  "T" 
does  not  show  the  same  condition  that  was  seen  by 
the  jury,  and  I  think  if  there  is  a  photograph  that 
shows  a  relatively  same  condition  as  they  viewed  it, 
they  should  see  that  too. 

A.     Well,  they  couldn't  help  but  see  that. 

Mr.  Powell :     Yes,  they  saw  that. 

Mr.  Ramsey:  There  apjoarently  is  no  additional 
copy  of  that  photograph. 

Witness:  Take  it  out  of  your  copy  of  the 
report,  [1020]  page  46. 

Mr.  Ramsey :  I  ask  that  this  be  marked  as  plain- 
tiff's  identification  "U". 

(Whereupon,  photo  showing  end  of  discharge 
pipes  was  marked  Plaintiff's  Exhibit  "IT"  for 
identification.) 


992  United  States  of  America  vs. 

(Testimony  of  L.  E.  Kurtichanof.) 

Direct  Examination 
(Continued) 

Q.  I  hand  you  plaintiff's  identification  "U", 
Mr.  Kurtichanof ,  and  ask  you  what  that  is,  first. 

A.  This  is  a  photograph  or  a  view  looking 
towards  the  discharge  end  of  the  pipe  line  serving 
this  canal.  It  is  to  be  noted  that  the  pipe  lines  come 
by  separate  routes,  about  30  feet  apart,  and  they 
discharge  into  this  transition  portion  of  the  canal 
and  ultimately  it  is  made  one  channel. 

Mr.  Ramsey:  I  offer  plaintilf's  identifications 
"T"  and  "U"  in  evidence. 

Mr.  Powell :     No  ol).jection. 

The  Court:     Admitted: 

(Whereupon  Plaintiff's  Exhibit  "T"  for 
identification  was  admitted  in  evidence.) 

(Whereupon,  Plaintiff's  Exhibit  ''U"  forj 
identification  was  admitted  in  evidence.)' 

Mr.  Ramse}^:  I  ask  that  this  be  marked  as] 
plaintiff's  identification  ''Y".  [1021] 

(Whereupon,  photo  of  intake  pipes  at  pump] 
station  was  marked  Plaintiff's  Exhibit  "V'*' 
for  identification.) 

Direct  Examination 
(Continued) 

Q.  Mr.  Kurtichanof,  in  your  examination  of  th( 
pumping  plant  did  you  also  make  an  inspection  ol 
the  intake  pipes? 

A.     Yes,  insofar  as  they  were  feasible. 
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Q.  Was  there  a  photograph  taken  of  those  at 
the  time  of  your  inspection? 

A.  At  one  period  of  my  inspection,  yes,  when 
the  river  level  had  fallen  to  a  point  where  these 
pipes  were  capable  of  being  photographed. 

Q.  I  hand  you  plaintiff's  Exhibit  "V"  and  ask 
you  to  identify  that. 

A.  This  is  a  photograph  of  the  two  42  inch  suc- 
tion lines  from  the  joumps  to  the  intake  tunnel. 
The  view  is  taken  looking  straight  down  from  a 
window  at  the  level  of  the  operating  floor. 

Mr.  Powell:  May  I  inquire  just  a  moment? 
The  dark  place  in  the  picture  is  the  shadow  of  the 
building? 

A.     Shadow  of  the  building,  yes. 

Mr.  Powell :  What  is  the  instrument  or  thing 
at  the  right  ? 

A.  This  is  a  small  pipe,  about  2  inches  ii?  diame- 
ter, used  for  pump  suction  of  the  small  ifump  sup- 
plying domestic  [1022]  water. 

Mr.  Powell:     No  objection. 

The   Court:     Admitted. 

(Whereupon,    Plaintiff's    Exhibit    ''V"    for 
identification  was  admitted  in  evidence.) 

Direct  Examination 
(Continued) 

Q.     Now,  Mr.  Kurtichanof,  did  you  inspect  the 
installation  of  the  machinery  in  the  pumping  ])lant? 
A.     Yes,  T  did. 
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Q.  You  have  heard  the  testimony  of  the  Dis- 
trict's witnesses  as  to  the  items  of  installation  and 
equipment  to  be  found  that  was  present  in  the 
pumping  plant  at  the  time  it  was  taken  over  by  the 
government,  I  think  on  April  1,  1943? 

A.     I  heard  the  testimony. 

Q.  Did  your  inspection  of  the  installations  and 
equipment,  machinery,  in  the  plant  differ  materially 
from  the  tabulation  that  was  made  by  the  witnesses 
for  the  District? 

A.     Not  as  I  recall  the  testimony. 

Q.  How  many  pumps  did  you  find  in  the  pump- 
ing plant  utilized  for  pumping  water  to  the  irriga- 
tion district  from  the  pumping  plant,  or  to  the 
irrigation  canal? 

A.  Really,  four.  Tw^o  with  a  rating  of  28,800 
gallons  per  minute  each,  against  35  foot  head;  one 
rated  31,500  [1023]  gallons  per  minute  at  60  foot 
head,  and  one  rated  3000  gallons  per  minute  at  60 
foot  head. 

Q.  That  pump  rated  3000  gallons  ]ier  minute  at 
a  60  foot  head,  was  that  connected  up  with  the  pipe 
lines  leading  to  the  canal,  or  was  it  used  for  another 
purpose  ? 

A.  It  was  a  very  peculiar  connection.  The  two 
large  pumps  rated  at  28,000  gallons  each  were  con- 
nected in  series,  and  this  3000  gallon  pump  was 
tapped  off  of  that  series  between  the  two  main 
pumps. 

Q.     I'm  not  sure  that  I  got  that. 

A.     If  you   can   visualize   the   two   larare   pumps 
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connected  in  series  through,  we'll  say,  approxi- 
mately 30  foot  length  of  30  inch  pipe,  and  some- 
where in  that  30  inch  pipe  yon  take  a  tap  off  to 
serve  as  a  suction  for  the  3000  gallon  pump,  and 
it  in  turn  then  discharges  into  the  same  66  inch 
wood  stave  line  as  the  two  main  pumps  connected 
in  series. 

Q.  It  was  actually  connected  with  the  two 
pumps  in  series? 

A.  Well,  now,  the  water  pumped  by  this  small 
pump  discharged  into  the  wood  stave  pipe  directly? 

A.  Yes,  but  the  suction  of  this  pump  would  be 
drawn  through  the  impeller  of  one  of  the  big  pumps, 
w^hich  was  between  it  and  the  suction  well.  [1024] 

Q.  Now,  it  was  connected  between  the  two  big 
pumps  connected  in  series'?  A.     Yes,  sir. 

Q.  So  any  water  which  it  would  have  i)um]  ed 
would  have  been  a  part  of  ihe  water  which  was 
being  sucked  up  by  the  first  big  pump? 

A.  Well,  if  tlie  two  big  pumps  were  running.  I 
believe  the  purpose  was  to  be  able  to  supply  small 
quantities  of  water  when  it  was  not  required  to  run 
the  big  pumps.  That  way  it  would  have  to  suck 
through  one  of  the  large  pumps,  which  would  have 
to  be  tied  in  place  to  keep  it  from  rotating,  and  then 
discharged  through  a  by-pass  around  the  second  of 
the  two  large  pumps  directly  into  the  66  incli  line. 

Q.     Well,  was  that  an  efficient  connection? 

A.  No,  I  think  it  was  a  very  poor  connection 
from  an  engineering  standpoint. 


996  United  States  of  America  vs. 

(Testimony  of  L.  E.  Kurtichanof.) 

Q.  Now,  as  to  the  two  big  pumps  comiected  in 
series,  I  believe  you  said  tliose  two  pumps  were 
rated  on  a  36  foot  head,  is  that  correct? 

A.     I  have  it  35. 

Q.  35  foot  head;  was  the  utilization  of  those  two 
pumps  in  series  efficient  *?  A.     It  is  not. 

Q.     And  why  not?  [1025] 

A.  Because  of  the  Yerj  reduced  efficiency,  and 
primarily  extravagance  in  original  cost. 

Q.     What  about  cost  of  operation? 

A.  Cost  of  operation  would  be  very  materially 
increased  over  that  of  a  unit  which  was  especially 
adapted  for  the  head  involved. 

Q.  What  size  motors  were  utilized  to  run  each 
of  these  two  pumps  connected  in  series? 

A.  The  two  pumps  rated  at  28,000  gallons  each 
were  driven  by  motors  of  rating  of  450  horsepower. 

Q.  What  sized  motor  would  be  required  to  oper- 
ate a  pump  rated  at  28,000  gallons  on  a  65  or  66 
foot  head? 

A.  Well,  a  direct  comparison  might  ]^e  found  in' 
this  particular  jjlant.  The  other  pump,  large  pump, 
rated  at  31,000  gallons  at  60  foot  head,  is  driven  by 
a  motor  of  675  horsepower  rating,  and  I  have  a 
quotation  from  the  manufacturer  of  the  original 
pumps  to  deliver  the  same  quantity  of  water  as 
their  rating  to  a  60  foot  head  with  a  600  horse-] 
power  motor. 

Q.  So  that  actually  in  the  operation  of  the  two 
pumps  connected  in  series  you  were  utilizing  900 
horsepower  in  the  motors  to  deliver  the  same  water  I 
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that  could  liave  been  delivered  with  a  600  horse- 
power motor  on  a  single  pump  designed  for  a  60 
foot  lift?  A.     That's  right.  [1026] 

Q.  The  cost  of  operation  of  the  two  450  horse- 
power motors  would  be— would  it  be  any  greater, 
or  materially  greater,  than  the  cost  of  operation  of 
a  single  600  horsepower  motor? 

A.     It  would  be  50  per  cent  greater. 

Q.  Is  the  cost  price  of  the  two  pumps  con- 
nected there  in  series  greater  than  the  cost  price 
of  a  single  pump  with  a  28,000  gallon  rating,  at 
65  feet  head? 

A.  The  combined  cost  of  the  two  pumps  is 
nearly  double  that  of  the  cost  of  a  modem  pump, 
or  it  is  nearly  double  that  of  the  cost  of  the  number 
3  pump,  which  is  designed  for  60  foot  head  and  a 
slightly  greater  delivery. 

Q.  Does  that  condition  represent  any  degree  of 
obsolescence  in  equipment  or  utilization  of  equip- 
ment? A.     In  my  estimation  it  does. 

Q.  Now,  with  reference  to  depreciation,  did  you 
make  any  determination  of  how  long  these  various 
pumps  had  been  in  service,  and  motors? 

A.     Yes,  I  have. 

Q.  And  in  the  main,  how  long  had  most  of  those 
things  been  in  service  there  in  the  pump  house? 

A.  Well,  the  two  w^hich  are  connected  in  series 
have  been  in  since  about  1907.  The  number  3  pump, 
the  36  inch  I.  P.  Morris  jnimp,  was  installed  in 
1912. 

Q.  Did  you  observe  any  other  installations  there 
that  were  [1027]  obsolete  for  any  reason  ? 
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A.  In  the  matter  of  equipment,  practically  every 
other  auxiliary  piece  of  apparatus  associated  with 
the  main  equipment  would  be  in  the  same  classifi- 
cation as  the  main  part  of  the  equipment. 

Q.  And  what  degree  of  depreciation  and  abso- 
lescence  did  you  determine  existed  with  reference 
to  the  equipment  and  installations  in  the  pump  house 
there  ? 

A.  Well,  obsolescence  in  my  conception  is  a 
part  of  depreciation.  It  is  one  element  of  depreci- 
ation. Taking  into  consideration  all  elements  of 
depreciation,  I  have  found  a  per  cent  condition  for 
the  two  old  pumps  to  be  20  per  cent;  for  the  36 
inch  pump,  51  per  cent;  for  the  3000  gallon  pump, 
51  per  cent,  and  for  miscellaneous  small  pumps, 
such  as  the  vacuum  pump,  lubricating  pump, 
sump  pumps,  and  so  on,  51  per  cent;  the  piping, 
69  per  cent.  The  piping  includes  all  of  the  piping 
and  valves;  there's  some  very  expensive  valves  in 
there,  30  and  36  inch  in  size.  The  switch  board  was 
in  51  per  cent  condition,  transformer  51  per  cent; 
spare  set  of  windings  for  the  transformer,  100  per 
cent  condition ;  domestic  water  supply  system,  36  per 
cent  conditions;  water-ways  and  conduits  69  per 
cent;  pump  discharge  lines,  5  per  cent;  yard  light- 
ing is  47  per  cent;  shop  equipment  and  tools,  40 
per  cent;  total  pumping  plant,  the  composite  of  all 
these,  is  42  per  [1028]  cent  condition. 

Q.  And  what  depreciation  did  you  determine 
there  was  upon  the  structures'? 
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A.  In  my  account  structures,  I  have  included 
pump  house,  operator's  cottage,  bunk  house,  black- 
smith shop,  and  transformer  house.  For  the  pump 
house  I  have  assigned  a  per  cent  condition  of  83. 
The  operator's  cottage,  25;  bunkhouse,  22;  black- 
smith shop,  22;  transformer  house,  39;  and  com- 
posite of  all  structures,  73. 

The  Court:  We'll  take  a  ten  minute  recess  now. 
(Short  Recess) 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

y 

Direct  Examination 
(Continued.) 
By  Mr.  Ramsey : 

Q.  Mr.  Kurtichanof,  what  figure  did  you  arrive 
at  as  the  replacement  cost  of  the  pumping  plant? 

A.     $146,622.00. 

Q.  Now,  that  includes  the  pumping  plant  struc- 
ture?       A.     Yes. 

Q.     The  installations? 

A.  Total  pumping  plant.  It  includes  structures, 
and  the  equipment,  water-ways,  discharge  lines, 
and  all  auxiliary  equipment. 

Q.  And  what  did  you  determine  to  be  the  de- 
preciated value  of  [1029]  that  plant? 

A.  The  per  cent  condition  was  42;  the  depreci- 
ated value  was  $62,788.00. 

Q.  Now,  going  back  for  a  moment  to  the  trans- 
mission line,  how  much  of  an  inspection  did  you 
make  of  that  transmission  line? 
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A.  I  inspected  every  pole,  with  the  exception 
of  perhaps  three  or  four  structures  which  are 
located  high  up  on  a  rocky  bluff  between  Midway 
and  Priest  Rapids.  There  might  have  been  only 
two.  I  missed  two  H-frame  structures  that  I  did 
not  climb  up  to  the  structure. 

Q.     You  made  a  pole-by-pole  inspection? 

A.  Pole-by-pole  inspection,  and  looked  at  each 
number  appearing  on  the  pole,  together  with  all 
appurtenances  on  the  pole. 

Q.  Did  you  take  any  photographs  during  that 
inspection  of  unusual  or  typical  pole  structures  or 
stretches  of  the  line? 

A.  I  had  several  photographs  taken,  some  of 
typical  construction  such  as  represented  in  the 
one  and  a  half  mile  section  between  Coyote  Junc- 
tion and  the  pumping  plant,  which  I  had  referred 
to  before  as  representing  a  flat  configuration  of  the 
construction,  also  of  the  remaining  fourteen  and  a 
half  mile  construction  at  Coyote  Junction,  repre- 
senting the  triangular  type  of  construction,  [1030] 
also  of  a  number  of  difficult  structures  located  in 
diflicult  locations,  as  well  as  terminal  structures  at 
both  ends  of  the  line. 

Mr.  Ramsey:  I  ask  that  these  be  marked  as 
plaintiff's  exhibits  "W"  and  "X"  for  identifi- 
cation. 

(Whereupon,  photo  of  one  pole  on  power 
line  was  marked  Plaintiff's  Exhibit  "W"  for 
identification.) 
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(Whereupon,  johoto  of  one  pole  on  power 
line  was  marked  Plaintiff's  Exhibit  *'X"  for 
identification.) 

Direct  Examination 
(Continued.) 

Q.  I  hand  you,  Mr.  Kurtichanof,  plaintiff's 
identification  ''W",  and  ask  you  what  that  is? 

A.  That  represents  a  structure,  I  believe  about 
the  first  one  leaving  the  tangent  line  going  north, 
or  in  a  northerly  direction,  some  point  north  of 
Midway  Station,  where  it  began  entering  the  diffi- 
cult type  of  construction.  In  the  background  is 
seen  an  H-frame  type  of  construction,  high  up  on 
the  rocky  bluff. 

Q.  Is  that  H-frame  type  of  construction  part 
of  this  line'?  A.     It  is. 

Q.  And  what  is  shown  otherwise  by  the  photo- 
graph ? 

A.  Well,  it  shows  an  angle  in  alignment  of  the 
line,  and  a  type  of  bracing  to  support  a  pole.  In 
this  particular  case,  instead  of  using  a  guy  [1031] 
on  the  opposite  side  of  the  strain,  a  push  brace, 
consisting  of  a  pole,  is  used. 

Q.  I  hand  you  plaintiff's  identification  **X", 
and  ask  you  what  that  is? 

A.  This  shows  an  individual  pole  located  high 
u))  on  an  almost  perpendicular  bluff,  very  difficult 
of  access.  The  figure  in  the  foreground  is  myself, 
and  by  looking  closely  to  my  right  you  can  see  a 
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wire  rope  ladder  which  is   anchored  in  the  rock 

to  give  access  to  the  base  of  this  pole. 

Q.  Does  that  represent  a  section  of  the  more 
or  most  difficult  construction  that  there  is  on  the 
line?  A.     The  most  difficult. 

Mr.  Ramsey:  We  offer  plaintife's  Exhibits  ''W 
and  '^X^'. 

Mr,  Powell:     No  objection. 

The  Court:     Admitted. 

.  (Whereupon,  Plaintiff's  Exhibit  "W"  for 
identification  was  admitted  as  evidence.) 

(Whereupon,  Plaintiff's  Exhibit  '^X"  for 
identification  was  admitted  as  evidence.) 

Direct  Examination 
(Continued.) 

Q.  Nov/,  Mr,  Kurtichanof,  as  a  part  of  your  ex- 
amination and  inspection  of  the  power  plant  itself, 
were  any  photographs  taken?  A.     Yes. 

Mr,  Ramsey:  I  ask  [1032]  that  these  be  marked 
as  plaintiff's  "Y"  and  "Z"  for  identification. 

.  (Whereupon,  photo  of  upstream  side  of 
power  plant  was  marked  Plaintiff's  Exhibit 
"Y"  for  identification.) 

(Whereupon,  photo  of  downstream  side  of 
power  plant  was  marked  Plaintiff's  Exhibil 
"Z"  for  identification.) 
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Direct  Exainination 
(Continued.) 

Q.  I  band  you  plaintiff's  identifications  *'Y" 
and  "Z",  and  ask  you  what  they  are? 

A.  Exhibit  ''Y"  is  one  view  of  the  front  of  the 
power  plant,  and  on  the  upstream  side.  Exhibit  '^Z" 
shows  a  view  of  the  downstream  side  of  the  power 
house,  the  tail  race  structure,  and  piers. 

Mr.  Ramsey:  We  offer  plaintiff's  Exhibits  **Y" 
and  *'Z"  in  evidence. 

Mr.  Powell :     No  objection. 

The  Court:     Admitted. 

(Whereupon,     Plaintiff's  Exhibit     *Y"     for 
identification  was  admitted  in  evidence.) 

(Whereupon,    Plaintiff's    Exhibit    ''Z"    for 
identification   was    admitted    in    evidence.) 

Direct  Examination 
(Continued.) 

Q.  Now,  Mr.  Kurtichanof,  what  was  the  total 
depreciated  value,  or  rather,  what  was  the  replace- 
ment cost  less  [1033]  depreciation  value  fixed  by 
you  upon  the  power  canal,  the  power  plant,  and  the 
transmission  line  to  Coyote  Junction,  that  would 
be  the  first  14.4  miles  of  the  line  ? 

A.  T  did  not  price  the  division  of  the  trans- 
mission line  as  you  have  indicated.  T  priced  the 
entire  line,  but  in  my  previous  testimony  I  had 
made  the  statement  that  it  was  a  fair  assumption 
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that  that  portion  of  the  line  running  from  Coyote 
Jimction  to  the  pumping  plant,  comprising  about 
1.6  miles,  the  value  of  that  section  would  be  about 
10  per  cent  of  the  total  value  of  the  transmission 

line. 

Q.  Are  you  able  to  give  us  the  combined  figures, 
then,  of  the  items  I  have  mentioned,  as  to  repro- 
duction cost  less  depreciation. 

A.  Yes.  Reproduction  cost  new— I  will  first 
give  you  the  summary  of  the  principal  items.  In- 
tangible plant,  $53,700.00;  hydro-electric  power 
plant,  $407,031.00;  transmission  plant,  $52,775.00; 
pumping  plant,  $146,622.00. 

The  Court:  Was  the  pumping  plant  included  in 
your  question,  Mr.  Ramsey? 

Q.  No,  it  wasn't.  I'm  only  concerned  now  in  the 
values  as  to  the  power  canal,  the  power  plant,  nnd 
the  first  14.4  miles  of  the  transmission  line. 

A.     I  will  have  to  make  that  quick  computation 
here,  Mr.  Ramsey,  to  get  that. 
Q.     Yes.  [1034] 

A.  Estim.ated  reproduction  cost  new  of  the 
hydro-electric  power  plant  and  of  14.5  miles  of  the 
transmission  line  allocated  on  the  basis  which  was 
just  mentioned,  is  $454,528.00. 

The  Court:  I  assume  that  does  not  include  the 
power  canal.  A.     It  does. 

The  Court:     It  does  include  it?  A.    Yes,  sir. 

Q      454 — what  was  the  balance  of  that? 
A.    $454,528.00. 
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Q,  Now,  that  is  your  replacement  cost  new  of 
the  power  canal,  the  power  j^lant,  and  the  first 
14.4  miles,  or  down  to  Coyote  Junction,  of  the 
transmission  line?  A.     That's  right. 

Q.  Now,  what  is  your  depreciated  value,  or 
your  replacement  cost  less  depreciation  value,  on 
those  same  items? 

A.  In  arriving  at  these  totals  I  had  to  get  the 
composite  weighted  average,  so  the  per  cent  con- 
dition, the  weighted  average  per  cent  condition,  of 
the  hydro-electric  power  plant,  is  69.37,  which 
would  be  applied  to  the  figure  of  $407,031.00,  and 
for  the  transmission  plant,  the  per  cent  condition 
is  22.59,  applied  to  $47,497.00. 

Q.  Now,  let's  get  those  per  cents  of  depreciation 
totals  again.  [1035] 

A.  For  the  hydro-electric  power  plant,  the  per 
cent  condition,  69.37. 

Q.    Yes. 

A.  The  transmission  plant,  the  per  cent  condi- 
tion is  22.59. 

Q.  Well,  now,  can  you  give  us  the  totals  of 
those  ? 

A.  I  did  not  have  it  prepared  in  that  manner, 
Mr.  Ramsey,  so  I  would  have  to  go  through  the 
computations  to  give  you  the  figures. 

Q.  Well,  will  you  make  up  that  computation  so 
we  may  have  the  figures? 

A.  O.K.  For  the  power  plant  that  would  result 
in  a  dej)reciated  value  of  $282,357.00 ;  for  the  trans- 
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mission  plant,  it  would  be  $10,730.00,  making  a  total 
of  $293,087.00,  if  my  computations  have  been  cor- 
rect. 

Q.  Now,  as  a  part  of  your  efforts  to  arrive  at 
the  fair  value  of  this  property  did  you  take  into 
consideration  the  past  earning  records  and  past 
production  records  of  the  property?  A.     I  did. 

Q. ;  -And  for  that  purpose  what  records  did  you 
have  access  to  ? 

A.     I  had  records  made  accessible  to  me  at  the 
irrigation  district's  offices  at  the  power  plant,  and  J 
at  the  pumping  plant;  also  in  consolidated  form, 
which  were  more  convenient  for  my  use,  I  obtained 
them  from  the  Pacific  Power  and  Light  Company. 

Q.  Those  were  [1036]  the  records  of  the  actual 
power  generated  at  the  plant  ? 

A.  The  operations  of  the  plant  for  the  years 
1932  to  1942  inclusive,  and  the  first  10  months  of 
1943.  However,  in  my  computations  I  did  not  use^ 
the  figures  for  1943;  I  used  just  eleven  full  years ^ 
of  operation. 

Q.  .  Did  you  also  have  available  to  you  the  rec- 
ords of  the  earnings  or  the  sales  of  power  during] 
that  period  of  time  by  the  District? 

A.  .  I  had  a  record  of  billings  for  energy  sold  to 
the  Pacific  Power  and  Light  Company. 
-  Q.  Now,  Mr.  Kurtichanof,  state  whether  under j 
your  direction  there  was  a  tabulation  of  output  of  | 
posver  from  the  plant  for  those  years,  by  years," 
total  amount  of  power  sold  to  the  Pacific  Power 
and  Light  Company,  by  years,  for  the  years  indi- 


Priest  Rapids  Irrigation  District  1007 

(Testimony  of  L.  E.  Kui-tkhanof.) 
cated,  that  is,  '32  to  '42  inclusive,  the  amount  of 
power  used  by  the  District,  together  with  allow- 
ance made  for  line  loss,  and  the  net  of  the  self- 
consumed  power  used,  and  the  revenues  from  the 
sales  of  power,  each  of  those  items  l^eing  by  year 
for  each  year  from  1932  to  1942  inclusive? 

A.  I  had  such  information  available  by  months, 
and  from  this  data  I  had  it  compiled  in  the  manner 
that  you  suggested,  or  that  you  just  asked  me 
about. 

Mr.  Ramsey:  I  ask  that  this  be  marked  as 
Plaintiff's  [1037]  identification  A-1. 

(Whereupon,  tabulation  of  power  produced 
and  disposition  thereof  from  1932  to  1942,  in- 
clusive, was  marked  Plaintiff's  Exhibit  A-1 
for  identification.) 

Q.  I  hand  you  plaintiff's  Exhibit  A-1,  Mr.  Kur- 
tichanof,  and  ask  you  if  that  is  the  compilation 
that  you  have  just  testified  to? 

A.  Yes.  This  is  a  summary  by  years,  taken  from 
my  original  date  obtained,  which  represented  the 
performance  by  months  for  each  of  the  years  in- 
dicated. 

Mr.  Ramsey:  We  offer  identification  A-1  in 
evidence. 

Mr.  Powell:     May  we  have  just  a  moment? 

The  Court:     Yes.  Do  you  have  a  copy  of  it? 

Mr.  Powell:     Yes. 

Mr.  Ramsey:  We  ask  that  a  copy  of  the  ex- 
hibit be  handed  to  each  of  the  jurors. 
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The  Court:  Yes,  that  may  be  done  if  it  is  ad- 
mitted. 

Mr.  Powell:  If  your  Honor  please,  we  object  to 
the  admission  of  the  identification  for  the  reason 
that  the  computation  shows  the  matters  pertaining 
to  the  operation  of  the  power  plant  prior  to  the 
time  when  the  improvements  were  made  and  the 
condition  was  changed  to  the  [1038]  condition  in 
which  the  government  took  the  property  in  October, 
1943,  there  being  a  new  improvement  in  the  canal 
and  a  new  generator  installed  in  1941. 

The  Court:     Overruled.  It  will  be  admitted. 

(Whereupon,  Plaintiff's  Exhibit  '^A-1"  for  ■ 
identification  was  admitted  as  evidence.) 

(Whereupon,  the  clerk  distributed  copies  of 
Plaintiff's  Exhibit  A-1  to  the  jury  and  one 
afternate  juror.) 

Direct  Examination 
(Continued.) 

Q.  Now,  Mr.  Kurtichanof,  referring  to  Exhibit 
A-1,  in  the  first  column  appears  the  numbers  1932, 
1933,  1934,  and  so  on,  down  to  and  inclusive  of 
1942.  To  what  does  that  refer? 

A.  That  represents  a  tabulation  of  the  total 
production. 

Q.     No,  I  mean  just  this  one  column. 

A.  Oh,  the  successive  years  for  which  this  data 
is  shown. 
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Q.  Now,  in  column  2,  headed  ''Total  output, 
KWH"  appears  certain  figures  opposite  each  of  the 
numbers  which  you  have  testified  is  the  year;  now, 
what  does  that  represent '? 

A.  That  represents  the  kilowatt  hour  production 
at  the  power  plant  for  the  year  opposite  which  the 
figures  stand. 

Q.  Now,  in  column  3,  under  the  heading  "Sold 
to  P.  P.  &  L.  Company  after  losses"  what  does  that 
column  represent? 

A.     That  represents  the  net  kilowatt  hours  for . 
which   bills    [1039]   were   rendered   to   the   Pacific 
Power  and  Light  Company  after  deducting  5  per 
cent  for  losses  as  provided  in  the  contract. 

Q.  Then  "Own  use  and  losses"  what  does  that 
column  represent? 

A.  That  represents  the  difference  between  the 
amount  produced  and  the  amount  sold. 

Q.  And  the  next  column  "5  per  cent  allowance 
to  P.  P.  &  L.  for  loss"? 

A.  That  is  a  computation  of  5  per  cent  on  the 
actual  amount  sold.  In  other  words,  the  kilowatt 
hours  sold  in  the  second  column  must  be  divided 
by  105  in  order  to  determine  the  kilowatt  hours 
allocated  to  losses. 

Q.  Then  the  column  next  appearing  is  "Net 
Self  Consumed".  What  does  that  column  repre- 
sent? 

A.  That  represents  the  kilowatt  hours  gener- 
ated, less  kilowatt  hours  sold  and  less  allowance  for 
losses. 
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Q.  And  in  the  last  column  ''Revenues  from 
Sales  to  P.  P.  &  L.  Company"? 

A.  Those  are  the  summary  of  all  bills  rendered 
in  that  year  for  power  sold  to  the  Pacific  Power  and 
Light  Company. 

Q.  Now,  in  the  10  or  11  year  period  appearing 
in  that  tabulation,  in  what  year  was  the  greatest 
amount  of  revenue  realized,  and  the  greatest  amount 
of  power  generated  at  the  plant? 

A.     In  the  year  1942.  [1040] 

Q.  And  how  many  years  was  that  plant  under 
District  operation? 

A.  I  don't  remember  the  exact  date.  I  believe  it 
was  in  '31  or  '32  when  the  District  started  operat- 
ing. However,  this  contract  for  the  sale  of  power 
to  the  P.  P.  &  L.  was  first  made  in  1932  for  the 
period  of  ten  years,  and  revised  in  1940  for  an  ad- 
ditional twenty  years. 

Q.  And  was  there  any  complete  records  avail- 
able to  you  prior  to  the  year  1932  as  to  the  gener- 
ation of  power  at  the  plant,  or  any  of  these  other 
items  ? 

A.  I  did  not  find  any.  There  might  have  been 
some  around,  but  the  records  of  the  District  were 
more  or  less  scattered.  Some  were  maintained,  as 
I  said,  at  the  pumping  plant,  some  at  the  power 
house,  and  some  at  the  office  in  White  Bluffs,  and 
it  was  quite  a  difficult  job  to  assemble  them  all  and 
study  them  all  to  get  them  into  the  shape  that  I 
have  them  here. 
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Q.  Mr.  Kurtichanof,  does  your  tabulation  in- 
clude all  of  the  years  for  which  you  were  able  to 
find  complete  records  up  to  and  including  1942? 

A.  My  information  was  from  the  beginning  of 
1932  to  and  including  October,  1943. 

Q.  You  have  not  included  in  this  tabulation, 
however 

A.  I  have  not  included  anything  for  1943,  be- 
cause the  year  was  incomplete.  [1041] 

Q.  Thank  you.  Now,  you  stated  a  moment  ago, 
Mr.  Kurtichanof,  that  you  made  a  tabulation  by 
month  of  all  of  the  power  generated  by  the  power 
plant,  at  Priest  Rapids  Irrigation  District  Power 
Plant,  from  1932  to  and  inclusive  1943? 

A.     That  is  right,  including  a  portion  of  1943. 

Q.     Oh,  yes,  to  and  including  1942. 

Mr.   Powell:     Is  that   '32  through   '43? 

Q.  '32  through  '42.  State  whether  or  not  a  com- 
pilation and  summary  of  the  generation  of  power  at 
the  plant  for  the  period  indicated,  that  is,  from  the 
beginning  of  1932  to  and  including  1942,  by  months, 
was  made  under  your  direction?  A.     Yes. 

Mr.  Ramsey:  We  ask  that  this  be  marked  as 
plaintiff's  Exhibit  A-2. 

(AVhereupon,  tabulation  showing  K.W.H. 
produced  by  months  1932  through  October,  1943, 
was  marked  Plaintife's  Exhibit  ''A-2"  for 
identification.) 

Q.  I  hand  you  plaintiff's  Exhibit  A-2,  and  ask 
you  if  that  is  the  com})ilation  that  you  have  just 
testified  to?  A.    Yes,  it  is. 
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Mr.  Ramsey:  We  offer  Plaintiff's  Exhibit  A-2 
in  evidence. 

Mr.  Powell :  May  I  examine  the  witness  shortly, 
your  Honor?  [1042] 

The  Court:     All  right. 

Voir  Dire  Examination 
By  Mr.  Powell: 

Q.  Where  did  you  get  the  figures  to  make  the 
compilation,  Mr.  Kurtichanof  ? 

A.  From  the  Pacific  Power  and  Light  Company, 
the  original  figures  together  with  the  billings. 

Q.     In  what  office. 

A.  At  the  office  of  the  general  superintendent, 
Mr.  H.  H.  Schoonfield. 

Q.     In    Portland,    Oregon? 

A.     In  Portland,  Oregon. 

A.  And  did  that  appear  to  be  original  records, 
from  which  you  took  these  records'? 

A.  I  did  not  take  them ;  I  asked  them  to  prepare 
them  for  me. 

Q.  Then  the  Pacific  Power  and  Light  Company 
prepared  these  records  for  you? 

A.     Yes,  basically. 

Q.  Have  you  checked  them  with  the  daily  log 
sheets  here  in  evidence? 

A.  I  checked  them  to  some  extent,  but  as  I  said 
before  the  records  of  the  District  were  rather  diffi- 
cult to  obtain.  They  were  widely  scattered,  some 
sheets  missing,  and  so  on,  and  I  was  further  in- 
formed when  making  my  inquiries,  particularly  at 
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the  power  plant,  that  all  the  pertinent  data  that 
they  recorded  was  in  turn  transmitted  [1043]  to 
the  load  dispatcher  of  the  Pacific  Power  and  Light 
Company  and  recorded  there  as  well,  and  it  was 
suggested  by  Mr.  Grell  that  their  records  would  be 
more  complete  than  those  of  the  District  itself. 

Mr.  Powell:    Has  this  been  offered? 

Mr,  Ramsey:     Yes. 

Mr.  Powell:  The  same  objection  we  made  on  the 
other  exhibit,  your  Honor,  that  it  shows  the  records 
of  the  plant  that  wasn't  the  same  as  the  govern- 
ment took. 

The  Court:     Overruled.  It  will  be  admitted. 

(Whereupon,  Plaintiff's  Exhibit  "A-2"  for 
identification  Avas  admitted  in  evidence.) 
Mr.  Ramsey:     I  ask  that  copies  of  the  exhibit 
be  distributed  to  the  jury. 

The  Court :     All  right,  that  may  be  done. 

(Whereupon,  the  clerk  distributed  copies  of 
Plaintiff's  Exhibit  "A-2"  to  the  jury  and  one 
alternate  juror.) 

Direct  Examination 
(Continued.) 
By  Mr.  Ramsey : 

Q.  Now,  Mr.  Kurticbanof,  I  note  that  in  Exhibit 
A-2  appears  the  number  *'1932"  and  under  that — 
that  is  at  the  extreme  upjjer  left  hand  corner  of  the 
page  —  under  that,  "January"  "February" 
"March"  "April"  "May"  and  through  December, 
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followed  by  certain  figures,  and  then  finally  *' Total" 
followed  by  a  figure.  Will  you  just  explain  what 
that  [1044]  represents? 

A.  It  represents  the  kilowatt  hours  produced 
each  month. 

Q.     During  the  year  what? 

A.  During  the  year  of  '32,  '33,  and  so  on,  as 
shown  on  this  sheet,  and  at  the  bottom  of  that  tabu- 
lation would  be  the  total  production  for  that  year. 

Q.     For  that  total  year?  A.     Yes. 

Q.  Now,  I  note  that  following  January,  under 
'32,  appears  the  figure  what? 

A.  Zero,  indicating  that  the  power  plant  was 
not  operated,  did  not  produce. 

Q.  There  was  no  production  of  power  for  that 
month  ? 

A.  For  Januar}^  February,  November,  and  De- 
cember of  that  year. 

Q.  Under  1933  there  are  two  months,  January 
and  February?  A.     That  is  right. 

Q.  Followed  by  zeros,  that  indicates  the  same 
thing.  In  1934  the  zero  follows  only  the  month  of 
March?  A.     That  is  right. 

Q.     In  '35  only  the  month  of  December? 

A.     That  is  right. 

Q.  In  '36  the  months  of  January,  February, 
March,  November,  and  December  are  followed  by 
zeros?  A.     Right.  [1045] 

Q.  In  '37  the  months  of  January,  February,  and 
March  are  followed  by  zeros? 

A.     That  is  right. 
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Q.     In  '38  the  months  of  January,  February  and 
March  ?  A.     Right. 

Q.     In  '39  the  months  of  January  and  February? 
A.    Right. 

Q.     In  '40  the  month  of  February? 
A.     And  December. 

Q.     And  December.  In  '41,  the  months  of  Janu- 
ary, February  and  March  show  as  zero? 
A.     That's  right. 

Q.     And  in  1942  there  are  no  months  where  there 
was  no  production  of  power? 
A.     That  is  right. 

Q.     Under  the  1943  column  appears  figures  for 

January,  February,  March,  April,  May,  June,  July, 

August,  September,  and  October,  but  no  figures  for 

November  or  December,  and  no  total  for  the  year? 

A.     That  is  right. 

Q.     Why  is  that? 

A.  Why?  Because  the  operation  was  then  in 
the  hands  of  the  government. 

Q.  That  is  because  of  the  fact  that  the  govern- 
ment took  over  the  operation  of  the  plant  on 
October  1,  '42?  A.     On  October  1.  [1046] 

Q.  And  for  the  same  reason  you  did  not  total 
^the  output  for  the  year? 

A.  Not  only  that,  but  the  figures  were  not  avail- 
able at  the  time  I  prepared  my  record. 

Q.  Yes.  Now,  in  determining  the  fair  value  of 
the  properties  which  I  have  indicated,  that  is,  the 
power  plant,  canal,  and  the  portion  of  the  trans- 
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mission  line  to  Coyote  Junction,  did  you  have  in 
mind  the  earning  record  and  earning  capacity  of 
that  plant? 

A.  The  earning  value  is  one  measure  that  I  used 
to  determine  the  fair  value  of  the  property. 

Q.  Is  reproduction  cost  less  depreciation  an- 
other approach?  A.     It  is. 

Q.  And  in  fixing  the  fair  value  of  that  property, 
did  you  have  in  mind  one  or  all  of  the  elements 
which  you  have  testified  that  you  were  able  to  find 
data  on? 

A.  All  of  the  elements  to  which  I  have  previ- 
ously testified. 

Q.  Now,  Mr.  Kurtichanof,  don't  answer  this 
question  until  counsel  has  had  an  opportunity  to 
object.  In  the  light  of  your  investigation  along  the 
various  lines  that  you  have  testified  to,  and  consid- 
ering the  fair  value  of  the  property  as  being  the 
sum  in  cash  that  would  probably  be  agreed  upon 
between  a  willing  seller,  willing  but  not  compelled  to 
sell,  and  a  willing  buyer,  willing  but  not  [1047]  com- 
pelled to  buy,  what,  in  your  opinion,  was  the  fair 
value  of  the  power  plant  of  the  Priest  Rapids  Irriga- 
tion District,  together  with  the  power  canal  and  the 
transmission  line  from  the  plant  to  Coyote  Junction, 
on  September  30,  1943,  with  the  obligation  and  duty 
imposed  upon  the  plant  of  supplying  to  the  Priest 
Rapids  Irrigation  District  power  for  the  pumping 
of  water  for  the  irrigation  of  lands  in  the  district, 
not  only  those  lands  under  irrigation  on  that  date, 
but  those  lands  which  in  the  contemplation  of  a 
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reasonable  person  might  be  expected  to  make  de- 
mand for  water  for  irrigation  within  the  reason- 
ably foreseeable  future"? 

Mr.  Powell:  We  object,  your  Honor  please,  as 
not  being  a  proper  measure  of  value.  The  petitioner 
here  taking  the  property  has  the  fee  simple  title, 
which  is  the  interests  of  all  kinds  in  the  property 
subject  to  private  ownership,  and  not  subject  to  any 
encumbrance.  The  petition  so  alleges,  and  we  un- 
derstand that  is  what  the  government  is  doing.  The 
question  pre-supposes  a  burden  on  the  property 
which  your  Honor  has  from  a  legal  standpoint  dis- 
posed of  otherwise. 

The  Court:     I  will  excuse  the  jury  until  1:30. 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  ore 
alternate  juror.)   [1048] 

Mr.  Ramsey:  I  submit  to  the  Court  that  any 
sale  of  this  property  that  can  be  in  contemplatio?i 
of  this  jury  or  of  the  Court  is  a  sale  as  between 
private  parties  in  the  condition  of  the  property  as 
it  was  on  the  date  of  taking.  On  that  date  any  per- 
son or  any  corporation  or  any  firm  desiring  to  pur- 
chase the  powxr  facilities,  generating  and  trans- 
mission facilities,  of  the  Priest  Rapids  Irrigation 
District  necessarily  would  and  could  only  have  \)\\v- 
chased  subject  to  the  burden  imposed  upon  the 
power  generation  and  transmission  facilities  to 
furnish  water  for  irrigation,  or  furnish  power  for 
operation  of  pumps  to  supply  water  for  irrigation  to 
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the  Distict.  Now,  that  point  has  already  been  de- 
termined by  other  courts.  It  is  res  ad  judicata.  It  is 
established  firmly  by  the  decision  of  the  Supreme 
Court  of  this  State,  I  believe,  as  well  as  the  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  that  that 
burden  and  that  duty  is  imposed  uj^on  those  facili- 
ties in  perpetuity.  Certainly  any  purchaser  could 
only  buy  what  the  seller  has  to  sell.  In  this  instance 
it  is  the  property,  but  it  is  the  property  with  the 
burden  and  obligation  imposed  upon  it  that  it  has 
already  been  determined  by  the  courts  cannot  be 
shaken  off,  and  in  prior  suits  that  very  issue  was 
presented,  as  to  whether  it  could  be  taken  or  sold 
free  of  the  obligation  [1049]  and  duty  to  the  land. 
Now,  I  respectfully  submit  to  this  court  that  there 
can't  be  any  other  approach  in  this  matter. 

We  might  say,  well,  we  can  assume  that  a  certain 
per  cent  of  the  generating  and  transmitting  facili- 
ties of  that  plant  will  be  required  for  the  irrigation 
of  the  property,  and  we  can  then  fix  the  value  of 
the  property  freed  of  all  obligation,  and  say,  well, 
30  per  cent  of  that  has  been  and  will  be  required 
for  irrigation,  and  therefore  70  per  cent  of  the 
value  of  the  property  freed  of  all  obligation  is  a 
fair  measure.  I  submit  to  the  Court  you  might  just 
as  well  say  that  if  you  were  selling  an  apartment 
house  over  here  where  there  is  a  99  year  lease,  paid 
up,  on  two-thirds  of  the  building,  that  you  could 
use  the  same  approach,  that  is,  that  the  buyer  will 
say  "Well,  certainly  I'm  charged  with  the  obligation 
and  the  duty  of  maintaining  the  property,  of  pay- 
ing the  taxes  on  the  property,  of  supplying  janitor 
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service,  of  supplying  elevator  service,  and  I  can 
only  get  the  rents  from  one-third  of  the  property, 
and  therefore  we  will  determine  what  I  shall  pay 
on  the  basis  of  it  is  worth  so  much,  I'll  pay  one- 
third  of  that";  and  I  submit  that  with  the  burdens 
imposed  upon  that  property,  that  any  purchaser 
that  would  pay  one  dime,  or  take  it  as  a  gift,  would 
be  a  very  poor  business  man,  and  the  same  thing 
applies  here. 

The  Court :  I  tried  to  make  it  clear  at  the  outset 
the  theory  that  the  court  was  going  to  adopt  in  this 
case.  I  can't  blame  both  sides  for  trying  to  talk 
the  court  out  of  it,  but  this  lawsuit  must  end  some- 
time, and  I  have  to  stick  by  that  theory.  It  is  too 
late  to  abandon  it  now,  and  the  theory  the  court  is 
trying  to  adopt  was  applied  by  my  predecessor,  and 
he  indicated  that  he  would  apply  it  in  this  case.  He 
applied  it  to  the  individual  tracts,  and  that  was 
what  we're  trying  to  do  here,  is  to  give  the  District 
compensation  so  far  as  this  case  is  concerned  for 
that  part  of  its  property  not  devoted  to  irrigation 
use.  Now,  it  is  my  theory  that  the  only  way  to 
arrive  at  that  is  to  instruct  the  jury  they  must  find 
the  values  of  the  property  and  then  segregate  them 
between  irrigation  and  non-irrigation  purposes  as 
they  existed  at  the  time  of  the  taking,  or  under  the 
normal  conditions  would  have  existed  in  the  reason- 
ably foreseeable  future.  In  arriving  at  the  amount 
that  should  be  allowed  for  irrigation  and  noii-ii'riga- 
tion,  of  course  the  irrigation  plant  itself  naturally 
falls  into  one  category;  we  have  the  pumping  plant, 
the  main  canals  and  laterals ;  they  clearly  are  irriga- 
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tion  properties  within  the  so-called  Schwellenbach 
theory.    There  is  one  relatively  small  piece  of  prop- 
erty that  falls  clearly  within   the   other  category, 
wholly  of  non-irrigation  use,  [1051]  and  that  is  the 
80  acres  that  was  testified  to.    It  was  testified  that  it 
could  be  devoted  for  farm  uses.    It  is  not  needed  in 
connection  with  the  power  canal,  and  not  used  in 
connection  with  the  power  plant  at  all,  and  there- 
fore would  fall  clearly  within  the  other  category. 
Then  we  have  the  power  plant;  the  power  plant 
itself,  the  power  intake  canal,  with  allied  facilities, 
such  as  residences  of  workers  and  all  that,  and  that 
part  of  the  transmission  line  from  the  plant  down 
to  Coyote  Junction.    That  is  what  presents  the  real 
difficulty  in  this  case,  because  that  is  used,  or  was 
used  at  the  time  of  taking,  partly  for  irrigation  andj 
partly   for   the   sale   of  power,    and   applying   th( 
theory  the  court  has  adopted,  the  jury  must  be  in- 
structed to  segregate  the  value  of  that  property  an( 
allocate  it  between  power  and  non-power  purposes,] 
and  it  seems  to  me  that  the  part  that  is  to  be  al- 
located to  non-irrigation  purposes,  purposes  othei 
than  irrigation,  is  the  very  value  that  counsel  seekg 
to  bring  out  here  in  the  question  just  propounded! 
to  this  witness,  that  is,  what  is  the  value  of  this  part) 
of  the  plant,  and  its  output  and  earning  power  ovei 
and  above  the  duty  imposed  upon  it  to  pump  water] 
to  the  lands  of  the  District,  and  that  would  be  im-l 
posed  in  the  reasonably  foreseeable   future  under] 
normal  conditions  at  the  time  of  taking,  so  that  th( 
court  is  presented  with  this  problem :  [1052]  If  this] 
witness  is  permitted  to  answer  and  fix  as  the  value! 
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of  this  property  its  value  with  the  burden  of  fur- 
nishing water,  pumping  water,  to  tlie  District's 
land,  then  how  is  any  segregation  to  be  made  based 
upon  that  vahie,  unless  we  definitely  charge  off  the 
burden  upon  this  plant  for  furnishing  irrigation 
water"?  In  other  words,  if  the  witness  fixes  the 
value  with  the  burden  upon  it,  and  then  we  ask  the 
jury  to  segTegate,  we  would  be  segregating  or  ask- 
ing the  jury  to  segregate  what  is  already  what  I 
\vould  regard  as  the  value  of  the  plant  for  other 
than  irrigation  purposes,  so  that  I  wouldn't  have 
any  objection  to  his  answering  if  that  is  to  be  the 
value  submitted  to  the  jury  for  non-irrigation  pur- 
poses, but  that,  it  seems  to  me,  is  what  it  is  under 
the  theory  the  court  is  trying  to  apply  here.  I  think 
it  is  time  to  recess  here.  I  thought  I'd  just  express 
my  thoughts  on  the  matter  here  and  we  could  be 
thinking  about  it  over  the  noon  hour. 

Mr.  Cheadle :  I  don 't  wish  to  speak  at  this  time. 
We  would  like  to  be  heard  with  regard  to  this  par- 
ticular question,  your  Honor,  even  though  we  do  not 
want  to  take  issue.  I  believe  we  've  made  our  record 
tully,  and  I  think  the  government  has  too,  for  the 
purpose  of  appeal.  I  think  we  may  have  some  ques- 
tion as  to  the  propriety  of  the  particular  ques- 
tion as  propounded,  to  this  witness,  [1053]  although 
we  do  not  wish  to  take  issue  with  regard  to  the  par- 
ticular phase  of  the  matter. 

The  Court:     We  will  recess  until  1:30. 

(Whereupon,  the  Court  took  a  I'ecess  in  this 
cause  until  1 :30  o'clock  p.  m.) 
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Yakima,  Washington,  February  19,  1947 
1:30  o'clock  P.M. 

(All  parties  present  as  before,   and  the  trial 
was  resumed.) 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

The  Court:  I  have  had  the  reporter  type  out  a 
transcript  of  Mr.  Ramsey's  question.  Do  you  have 
a  copy  of  it,  both  of  you  ? 

Both  Counsel :    Yes,  your  Honor. 

The  Court:    All  right,  Mr.  Cheadle. 

Mr.  Cheadle:  Your  Honor,  we  believe  that  the. 
question  as  put  to  the  witness  involves  a  short-cut  in 
that  it  would  elicit  from  the  witness  merely  his 
opinion  as  to  the  value  to  be  placed  on  the  power 
plant  less  the  part  thereof  to  be  allocated  to  irriga- 
tion, under  the  Schwellenbach  formula,  without  the 
witness  having  given  any  testimony  which  would  be 
any  indication  to  the  jury  [1051]  or  the  court  as  to 
what  that  allocation  made  by  the  witness  is.  Only 
one  of  the  witnesses  for  the  defendant  District  has 
testified  as  to  such  an  allocation.  He  stated  the 
percentage  of  that  allocation,  16.7  per  cent,  I  be- 
lieve, and  then  gave  the  basis  for  it.  We  respect- 
fully submit  that  the  allocation  of  a  part  of  the 
power  plant  value,  or  power  properties  value,  to. 
irrigation  is  a  matter  for  determination  by  the  jury. 
It  is  appropriate  to  adduce  evidence  bearing  on 
that,  just  as  it  is  appropriate  to  adduce  evidence 
bearing  on  value,  although  value  in  an  ordinary  con- 
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demnation  case,  as  in  this  one,  is  for  the  jury  to  de- 
termine. This  question  as  put  cuts  out,  if  you  like, 
the  determination  of  allocation  by  the  jury  and 
leaves  the  jury  unable  to  deteimine  what  the  alloca- 
tion is  which  in  the  opinion  of  this  witness  should 
be  made.  Aside  from  that,  your  Honor,  upon  read- 
ing the  question  as  transcribed  by  the  reporter,  we 
have  no  objection  to  the  question  other  than  the 
objection  which  we  made  when  the  question  was 
first  asked,  which  is  for  the  purpose  of  preserving 
our  record. 

The  Court:     I  see.     I  think  perhaps  you  will 
want  to  say  something  else  after  I  get  through,  Mr 
Ramsey.     I  don't  want  to  cut  you  off  from  being 
heard. 

Mr.  Ramsey:  Yes,  your  Honor,  I  do.  It  is  my 
position  that  this  is  not  in  any  sense  of  the  word 
a  [1055]  short-cut,  but  that  it  presents  an  entirely 
ditferent  basis  of  valuation  than  Avould  be  presented 
to  the  jury  by  giving  to  the  jury  the  total  produc- 
tion capacity  or  record  as  estimated  by  the  witness, 
the  net  production  as  estimated  by  the  witness,  and 
then  arbitrarily  saying  "Allocate  60  per  cent  of  the 
value  that  is  predicated  upon  that  total  earning 
capacity,  or  90  per  cent,  or  whatever  it  may  be,  as 
the  value  of  the  property  not  devoted  to  irriga- 
tion''; that  for  that  reason,  that  that  method  of 
summation  ignores  entirely  the  fact  that  the  full 
burden  of  the  cost  of  the  operation,  maintenance, 
and  taxes  of  that  plant  falls  upon  the  purchaser, 
whereas  the  portion  allo<'ated  to  the  District  im- 
poses upon  the  District  no  burden  whatever  as  to 
those  items. 
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In  other  words,  this  isn't  a  proposition  of  a  shar- 
ing between  the  District  and  a  prospective  pur- 
chaser of  the  cost  of  operation  and  the  net  returns 
from  that  operation.  The  prospective  purchaser  is 
faced  with  this  situation,  that  he  is  taking  over  a 
piece  of  property  on  wliich  tlie  entire  burden  of 
operation,  maintenance,  taxes,  and  what  have  you 
falls  upon  him,  and  lie  is  receiving  from  that  opera- 
tion only  a  certain  per  cent  of  the  net  revenues  to  be 
derived  from  its  operation. 

Nov/,  as  to  the  question  raised  by  counsel,  the  ulti- 
mate question  that  we  are  seeking  here  is  not  what — 
[1056]  or  the  answer  to  the  question  that  we're 
seeking  here  is  not  what  this  witness  thinks  or  any 
other  witness  thinks,  but  what  in  the  opinion  of  a 
jjiospective  buyer,  under  all  of  the  circumstances  of 
the  property  as  it  stood  on  the  date  of  taking,  would 
be  the  value  of  the  property,  and  he  is  simply  ex- 
pressing his  opinion  as  to  what  value  would  be 
ascribed  to  the  property  by  the  prospective  pur- 
cliasers  imder  the  conditions  then  existing,  that  is, 
the  imposition  of  the  burden  on  the  property  with 
a  cutting  off  of  a  large  portion  of  the  net  revenues 
from  its  operation, .  and  I  submit  to  the  Court  that 
that  is  the  only  basis  that  this  case  should  or  could 
be  submitted  to  this  jury  properly  on.  It  is  the 
only  basis  that  is  comprehended  under  the  fair  value 
rule. 

The  proposition  of  submitting  this  thing  to  the 
jury  on  the  other  angle,  that  is,  here's  a  j^ower  plant 
that  will  produce  so  much  power,  and  so  much  of 
that  power  is  available  for  sale,  and  if  tliere  wasn't 
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any  burden  on  it  at  all  it  would  i)roduce  so  much 
power,  and  it  would  all  be  available  for  sale;  now, 
what  would  a  piece  of  property  of  this  character, 
relieved  of  all  burden,  be  worth*?;  now,  what  is  a 
certain  per  cent  of  that  sum?;  now,  that  is  the 
fornmla  that  it  is  proposed  to  submit  this  case  to 
the  jury  on,  and  I  submit  to  the  Court  that  it  does 
not  present  at  all  the  question  of  [1057]  fair  value 
in  the  mind  of  a  prospective  purchaser,  because  he 
w^ould  necessarily  have  in  mind  the  elements  that  I 
have  detailed  here,  the  burdens  that  would  be 
imposed  on  him,  together  with  the  cutting  off  of  a 
very  heavy  percentage  of  his  possible  net  revenue. 

Mr.  Cheadle:  The  only  reply  I  wish  to  make  to 
that,  your  Honor,  is  that  the  testimony  of  the  wit- 
ness Dibble  did  not  involve,  there  is  nothing  in  his 
testimony  which  gives  basis  for  the  conclusion  that 
his  16.7  per  cent  allocation  to  irrigation  properties 
did  not  involve  allocation  of  the  other  elements  of 
the  power  properties,  such  as  operation  costs  and 
so  on.  If  government  counsel  did  not  imply  that,  I 
misunderstood  his  argument. 

Mr.  Ramsey:  I  certainly  did  imply  it,  for  this 
reason,  that  if  there  was  any  such  assumption  on 
the  part  of  the  witness  Dibble  there  isn't  any  basis 
for  it  at  law.  The  obligation  and  burden  imposed 
upon  the  property  does  not  carry  with  it  the  burden 
upon  the  District  to  pay  its  proportionate  share  of 
the  expenses  of  the  operation  of  that  property  after 
it  is  sold. 

Mr.  Cheadle:  If  I  may  advert,  your  Honor,  to 
Judge  8chwellenbach 's  opinion  of  June,  1945,  which 
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is  the  pattern  of  this  trial,  he  referred  to  an  allo- 
cation in  his  opinion,  stated  that  he  recognized  that 
it  was  [1058]   difficult,   and  I  am  sure  that  your 
Honor  as  well  as  all  involved  in  this  condemnation 
proceeding  will  concede  the  difficulty,  but  he  stated 
it  could  be  done  and  had  been  done  at  Grand  Coulee 
Dam  and  Bonneville,  in  which  allocations  he  had 
had  some  part,  and  your  Honor,  if  necessary,  I 
have  in  the  courtroom  an  official  document.  Secre- 
tary of  the  Interior's  report  to  the  Congress  on  the 
allocation  of  Grand  Coulee  Dam  costs  as  between 
irrigation  and  power.    The  testimony  of  our  wit- 
ness is  as  I  have  just  stated  it ;  I  have  just  checked 
it  with  him,  and  of  course  the  question  could  be 
determined   accurately   by   reference   to   the   tran- 
script.   It  is  the  sort  of  allocation  that  has  been 
done  numerous  times  between  irrigation  and  power, 
and  I  submit  that  upon  re-reading  of  the  memoran- 
dum opinion  of  Judge   Schwellenbach   it   becomes 
apparent  that  that  is  the  very  thing  he  had  in  mind. 
The  Court:     Well,  the  Court  isn't  going  to  change 
the  theory  of  the  case  at  this  time,  certainly,  after 
the  defendant's  evidence  is  all  in  and  the  case  is 
almost  closed ;  at  least  I  hope  so.    It  was  supposed 
to  be  finished   sometime   yesterday, .  but   it   is   still 
going  on,  but  this  is  what  troubles  me.    The  Court 
will  instruct  the  jury  that  they  must  allocate  the 
value  of  the  power  properties  as  between  irriga- 
tion and  non-irrigation  purposes,  [1059]  as  I  said 
before  lunch,  and  I'm  going  to  instruct  them  to  that 
effect,  but  shouldn't  the  plaintiff  or  either  party  be 
permitted  here  to  come  in  and  offer  expert  testi- 
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mony  directly  as  to  the  market  value  of  that  por- 
tion of  the  property  which  he  considers  was 
devoted  to  non-irrigation  purposes  at  the  time  of 
taking?  The  only  consideration  I  am  giving  to 
this  question  is  from  that  standpoint.  I  don't  Vv^ant 
to  restrict  too  narrowly  the  evid(ncc  offered  licre 
as  to  the  value  of  non-irrigation  property,  or  for 
non-irrigation  purposes,  and  I  don't  want  to  be  put 
in  the  position  of  shutting  out  the  plaintiff  from 
asking  this  witness  directly,  if  he  wants  to,  as  he  ap- 
pears to  have  done  in  my  view  here,  what  is  the 
value  of  this  property  if  you  leave  aside  that  por- 
tion of  it  that  was  devoted  or  within  a  reasonable 
time  after  taking  would  have  been  devoted  to  irri- 
ation  purposes,  and  that  leaves,  it  seems  to  me,  a 
residue  there  which  should  represent  the  value  of 
the  property  for  non-irrigation  purposes,  and  I 
have  in  mind  permitting  the  testimony  to  be  given 
and  admitted  for  that  purpose  only,  and  so  instruct 
the  jury,  that  they  are  to  consider  it  only  in  deter- 
mining the  cash  market  value  of  that  part  of  the 
property  devoted  to  purposes  other  than  irrigation 
at  the  time  of  taking.  Now,  if  there  is  anything 
further  to  be  said  on  that,  I'll  hear  from  either 
side.  [1060] 

Mr.  Powell :  I  didn  't  so  understand  the  question, 
your  Honor.  I  didn't  understand  the  question  to  be 
such  that  the  answer  elicited  would  have  the  results 
that  your  Honor  has  in  mind. 

Mr.  Ramsey:  Well,  I'll  say  frankly  to  the  Court 
ihat  that  is  not  the  purpose  of  the  question. 
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The  Court:  I  see.  Well,  the  objection  will  be 
sustained.  The  court  is  not  going  to  change  its  po- 
sition at  this  time.  I  think  I  have  made  it  clear  that 
you  can  elicit  testimony  from  any  expert  as  to  the 
cash  market  value  of  that  portion  of  it  not  devoted 
to  irrigation  purposes  at  the  time  of  taking,  or  in 
all  probability  would  have  been  so  devoted  within 
any  reasonable  time,  but  the  objection  to  this  ques- 
tion is  sustained.  I  think  it  is  objectionable  from 
the  standpoint  the  court  is  trying  to  follow.  ^ 

Mr.  Ramsey :     The  Court  will  allow  an  exception  ? 

The  Court:     Yes,  of  course. 


(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 

L.  E.  KURTICHANOF 

a  witness  called  on  behalf  of  the  Petitioner,  resumed 
the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
By  Mr.  Ramsey:  [1061] 

Q.  Now,  Mr.  Kurtichanof,  from  your  examina- 
tion of  the  records  of  the  power  plant  properties, 
and  the  demands  of  the  Priest  Rapids  Irrigation 
District  for  power  for  pumping  water  on  to  the 
lands  of  the  District,  did  you  determine  what  part 
or  what  per  cent  of  the  power  that  could  be  gen- 
erated or  would  probably  ])e  generated  there  in  the 
plant  would  be  i-equii'ed  for  furnishing  power  to 
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the  District  for  pumping  water  for  irrigation  on 

the  lands  in  the  District? 

A.  I  did  not  get  the  last  couple  of  sentences 
there,  Mr.  Ramsey. 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question). 

A.  I  did  not  go  beyond  the  determination  of  the 
amount  of  power  required  for  pumping  other  than 
what  had  been  experienced  in  the  eleven  year  period 
which  I  studied. 

Q.  From  the  records  of  that  eleven  year  period, 
you  did  make  a  determination  of  the  amount  of 
power  that  had  been  demanded,  that  is,  the  propor- 
tion of  the  power  generated  that  had  been  demanded 
for  irrigation  purposes,  that  is,  for  power  for  pump- 
ing for  irrigation  purposes?  A.     Yes. 

Q.  And  what  per  cent  or  part  of  the  power  so 
generated  was  used  for  that  purpose? 

A.  Well,  expressed  in  demand,  it  would  be  as 
1200  kilowatts  [1062]  of  demand  is  to  2100  kilowatts 
of  generating  capacity.  Expressed  in  actual  kilo- 
watt hours  consumed  for  the  entire  eleven  year 
period,  it  was  about  38  per  cent. 

Q.  Now,  do  I  understand  from  that  that  62  per 
cent  of  the  power  generated  was  left  available  for 
sale,  or  was  there  further  reductions? 

A.  There  were  further  deductions  in  the  allow- 
ance for  losses. 

Q.     And  that  allowance  was  how  much? 

A.  Expiessed  in  total  kilowatt  hours  would  best 
illustrate  it.   The  total  produced  kilowatt  hours  for 
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the  eleven  year  period  was  89,747,000 ;  allowance  for 
losses,  2,749,854;  sold  to  P.  P.  &  L.  Company,  52,- 
248,591;  the  self -consumed  and  transmission  losses 
then  would  be  34,748,555.  This  latter  figure  would 
include  in  addition  to  that  used  for  pumping,  that 
self-consumed  in  the  generating  plant  for  lighting, 
heating,  and  whatever  purpose  is  necessary  in  the 
generating  plant,  a  very  minor  amount. 

Q.  Does  it  also  include  the  line  loss  item  on  de- 
livery? 

A.  There  was  an  item  included  in  the  adjudica- 
tion of  the  P.  P.  &  L.  Company's  billing  where  an 
arbitrary  figure  of  5  per  cent  was  provided  to  cover 
losses  in  the  step-up  transformers  and  in  the  line 
for  transmitting  that  portion  of  the  power  trans- 
mitted to  the  Pacific  Power  and  Li^^lit  Company. 
Other  losses  would  be  very  minor.  [1063] 

Q.  Now,  did  you  reduce  your  last  figure  to  per 
cent  for  the  purpose  of  showing  what  percentage 
of  the  total  production  would  be  available  for  sale? 

A.     I  did — that  is  approximately  38  per  cent- 
oh,  for  sale,  you  mean? 

Q.    Yes. 

A.  Well,  it  couldn't  have  been  any  more  than 
was  actually  sold,  because  that  is  the  true  experi- 
ence. 

Q.  And  the  amount  sold  over  that  period  repre- 
sented what  per  cent  of  the  total  production? 

A.  The  ratio  52  divided  by  89.7,  or  slightly  over 
50  per  cent.  55  per  cent  roughly.  .  i 
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Q.  Koughly  55  per  cent  of  the  total  power  pro- 
duced was  available  for  sale  over  that  period? 

A.     Was  actually  sold. 

Q.  Now,  Mr.  Kurtichanof,  based  upon  the  for- 
mula of  an  allocation  of  value  in  the  non-irrigation 
assets  of  the  District,  that  is,  the  power  -plant,  the 
power  canal,  and  the  14.4  miles  of  transmission  line 
to  the  figures  which  you  have  just  quoted,  that  is, 
55  per  cent  for  commercial  use  and  approximately 
45  per  cent  for  use  by  the  District,  self  use  in  the 
plant,  line  loss,  and  so  on,  what,  in  your  opinion, 
was  the  fair  value  of  that  portion  of  those  facilities 
devoted  to  the  production  of  commercial  power? 
Do  I  make  my  formula  clear  to  you?  [1064] 

A.  I  think  I  understand  your  question,  but  I 
did  not  make  an  allocation  on  that  basis. 

Q.  Well,  then,  let  me  ask  you  this,  Mr.  Kurti- 
chanof; did  you  make  a  determination  of  the  fair 
value  of  these  properties  on  the  100  per  cent  basis, 
assuming  that  the  entire  properties  were  available 
for  production  of  commercial  power? 

A.  My  assumption  was  based  on  a  slightly  dif- 
ferent division  of  the  total  properties  that  we're 
discussing,  which  includes  the  power  plant,  trans- 
mission line  and  pumping  plant.  My  approach  was 
to  assign  the  pumping  plant  as  an  asset  of  an 
irrigation  district.  In  other  words,  I  divided  this 
entire  property  into  two  components,  one  compris- 
ing the  production  facilities,  generating  plant,  trans- 
mission line;  and  the  utilization  end  of  it  with  a 
pumping  plant  was  assigned  to  the  irrigation  dis- 
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trict,  and  I  assumed  that  the  production  facilities 
would  be  available  for  furnishing  the  energy  re- 
quired to  the  pumping  plant  as  one  item  and  to 
sell  the  remaining  power  at  the  market  price,  which 
was  then  covered  by  contract  with  the  P.  P.  &  L. 
Company.  On  that  basis  I  determined  an  earning 
value,  which  was  one  component  that  I  considered 
in  determining  my  estimate  of  fair  value. 

Q.  Then  earning  value  would  be  predicated  upon 
the  sale  of  approximately  55  per  cent  of  the  energy 
produced  in  the  plant  ■?  [1065] 

A.     On  the  performance  as  actually  experienced. 

Q.  Now,  your  determination  of  fair  value  was 
not  based  alone  upon  that  item,  however  ? 

A.    It  was  not. 

Q.  Would  it  be  possible  for  you  to  give  us  your 
figure  on  that  55  per  cent  basis,  standing  alone? 

A.  Yes,  by  taking  the  production  facilities  and 
the  transmission  facilities,  corrected  for  that  ar- 
bitrary division  that  you  have  made  for  1.6  miles 
of  the  16  miles,  allocating  it  to  pumping,  that  could 
be  done,  yes. 

Q.     Will  you  make  that  computation  for  us  ? 

Mr.  Powell:  Before  he  makes  the  computation, 
if  your  Honor  please,  I  believe  the  percentage  is  58 
per  cent  instead  of  55  per  cent. 

A.     I  just  figured  it  roughly  in  my  head. 

Mr.  Powell:  And  in  addition,  I  would  like  to 
make  the  objection  that  it  is  based  on  several  erron- 
eous elements,  one  being  that  for  ten  years,  at  least. 
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it  was  not  the  plant  taken;  it  was  a  plant  that  was 
inferior,  because  of  the  improvements  in  the  canal 
and  the  old  generator. 

The  Court :  As  I  understand  it,  the  earnings  are 
only  one  element  that  he's  taking  into  considera- 
tion? 

Mr.  Ramsey:     That  is  right. 

The  Court:     Objection  will  be  overruled. 

A.  That  computation  will  be  substantially  the 
same  as  I  gave  [1066]  you  a  while  ago,  wouldn't  it, 
with  this  exception,  that  so  far  we  have  not  talked 
of  another  value  which  I  have  taken  into  considera- 
tion, and  that  is  intangible  value.  The  matters  we 
have  discussed  so  far  are  meiely  the  physical  values. 

Q.  Well,  now,  Mr.  Kurtichanof,  can  you  give  us 
your  fair  value  on  that  plant,  and  we'll  leave  it  to 
the  jury  to  make  the  computation  on  the  percentage 
basis;  what  j^ou  determine  to  be  the  fair  value  of 
the  plant,  that  is,  the  items  that  I  have  mentioned, 
the  hydro-electric  plant,  the  j30wer  canal,  and  14.4 
miles  of  the  transmission  line,  inclusive  of  intan- 
gible values  or  any  other  values  that  you  may  have 
ascribed  to  it?  A.     Inclusive? 

Q.  Yes,  your  ultimate  figure  as  to  the  fair  value 
of  100  per  cent  of  the  entire  plant. 

Mr.  Powell:  You  have  included,  counsel,  all  the 
other  elements  of  the  question? 

Q.  Any  item  that  you  took  into  consideration  in 
leaching  that  value,  simply  your  100  per  cent  fair 
value  of  those  items  that  I  have  mentioned. 
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A.  I  have  not  so  computed  it  in  my  report,  but 
I  can  adjust  it.  I'll  have  to  deduct  the  cost  of  the 
pumping  plant  from  the  picture. 

Q.     And  also  1.6  miles  of  transmission  line. 

A.  Yes.  Excluding  the  pumping  plant,  exclud- 
ing the  1.6  miles  of  transmission  line  between  Coyote 
Junction  and  the  pumping  plant,  and  figured  on  the 
same  basis  that  I  figured  it  before,  the  fair  value 
that  I  find  would  be  $375,477.00. 

Q.     And  that  is  100  per  cent  value  1 

A.     That  is  depreciated  value. 

Q.     Yes,  100  per  cent  fair  value?  A.     Yes. 

Q.  Now,  your  figure  of  $62,788.00  on  the  pump- 
ing plant  as  the  reproduction  cost  less  depreciation 
should  also  be  adjusted  to  include  the  1.6  miles  of 
transmission  line  from  Coyote  Junction  to  the  plant. 

A.    Yes. 

Q.  I  believe  that's  the  way  the  other  witnesses 
have  handled  that,  and  with  the  addition  of  that 
item  to  the  $62,788.00  w^hat  would  be  your  repro- 
duction cost  less  depreciation  figure  for  that  pump- 
ing plant  and  that  portion  of  the  transmission  line 
used  only  in  supplying  power  to  it  ? 

A.     $63,980.00. 

Q.     $63,980.00,  is  that  correct?  A.     Right. 

Q.  Now,  with  reference  to  the  power  plant  site 
up  there,  did  your  examination  show  that  the  Dis- 
trict owned  a  considerable  acreage  of  land  in  the 
immediate  vicinity  of  [1068]  the  power  site? 

A.  That  information  was  supplied  me  by  the 
Army  Engineers,  and  shown  on  the  map  given  to 
me. 
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Q.  And  was  that  land  located  along  the  line  of 
the  canal  and  down  to  and  surrounding  the  power 
house  itself? 

A.  Yes,  and  some  below  the  power  house  for 
transmission  line  right  of  way. 

Q.  From  your  examination  of  that  land  and  the 
power  plant  property,  what,  in  your  opinion,  is  the 
highest  and  best  use  to  which  that  land  can  be  de- 
voted? 

A.  Well,  the  first  use  must  be  reserved  for  the 
operation  of  the  plant. 

Q.    And  why  is  that  necessary? 

A.  In  order  to  provide  access  to  all  features  of 
it,  the  canal  and  all,  for  necessary  operation  and 
maintenance. 

Q.  Is  it  the  ordinary  procedure  for  a  hydro- 
electric company  to  acquire  a  considerable  acreage 
of  land  surrounding  its  power  plant  and  paralleling 
its  power  canal? 

A.  It  is  frequently  found  necessary  to  buy  more 
land  than  is  actually  needed  for  a  right  of  way  or 
for  purpose  of  occupancy  when  buying  right  of  way 
for  a  power  plant  development. 

Q.     And  why  is  that? 

A.  Because  it's  just  as  cheap  to  buy  the  entire 
tra<;t  from  an  owner  as  it  is  to  buy  a  portion  of  it, 
frequently.  It  [1069]  perhaps  impairs  the  value  of 
the  remaining  portion  to  such  an  extent  that  it's 
necessary  to  buy  the  rest  of  it. 

Q.     Or  at  least  advisable.  I  think  that's  all. 
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Cross-Examination 
By  Mr.  Powell: 

Q.  Mr.  Kurtichanof,  when  you  stated  that  you 
spent  twenty-six  days  in  the  field 

A.     Yes,  sir. 

Q.     surveying  this  property,  or  making  your 

examination A.     That's  right. 

Q.  you  stated  that  you  spent  some  time  look- 
ing over  records.  That  was  included  in  the  twenty- 
six  days  ?  A.    Yes. 

Q.  How  much  of  the  time  did  you  spend  look- 
ing over  the  records  and  how  much  of  the  time  did 
you  actually  spend  at  the  site? 

A.  I  think  that  I  was  in  the  office  parts  of  two 
days,  first  in  company  with  Mr.  Grell,  who  pointed 
out  to  me  where  the  records  I  was  looking  for  might 
be  found,  the  drawings  is  what  I  was  looking  for, 
then  he  was  otherwise  occupied,  and  he  left  me 
there  to  exaimne  the  drawings  at  my  leisure  to  make 
selections  of  such  as  might  be  of  use  to  me,  and  that 
arrangements  would  be  made  to  provide  me  copies 
of  any  found  that  I  w^anted. 

Q.  When  you  say  that  you  spent  twenty  six  days 
in  the  field,  do  you  mean  twent}^  six  days  on  the 
project,  or  does  that  [1070]  include  the  time  you 
spent  in  the  Pacific  Power  and  Light  Company  office 
and  in  Mr.  Hall's  office? 

A.  It  included  the  time  I  was  in  Mr.  Hall's 
office,  but  not  in  the  Pacific  Power  and  Light  Com- 
pany office,  because  that  was  in  connection  with 
the  work  after  I  got  my  field  information. 
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Q.  You  can't  tell  us  the  exact  number  of  days, 
in  other  words,  that  you  were  actually  out  there  on 
the  land  or  in  the  power  house,  can  you? 

A.     Oh,  no. 

Q.  You  did  not  keep  track  of  it  that  way,  did 
you  ?  A.     No. 

Q.  But  you  did  spend  a  considerable  portion, 
quite  a  number  of  days,  in  actually  going  over  the 
property,  didn't  you?  A.     I  did,  yes. 

Q.  Did  you  examine  the  power  canal  from  one 
end  to  the  other?  A.     Yes. 

Q.     How  long  were  you  there  with  the  crew? 

A.     I  was  there  two  days. 

Q.     And  were  you  with  the  crew  all  the  time? 

A.     All  the  time. 

Q.     You  saw  everything  they  did? 

A.  Yes,  I  think  so.  Of  course,  there  were  three 
or  four  other  men.  Some  of  them  might  have  seen 
things  not  of  interest  to  the  thing.  [1071] 

Q.  And  this  profile  map  tliat  you  made,  what 
do  you  call  it,  profile  sketch,  showing  the  cross  sec- 
tions  

A.  No,  Mr.  Yeoman,  the  cliief  of  party,  made  the 
sketch.    He  kept  the  field  notes. 

Q.  That  is  plaintiff's  Exhibit  ''J."  This  cross 
section,  the  sketch  showing  cross  sections  of  the 
canal,  was  made  by  Mr.  Yeoman  under  your  direc- 
tion ?  A.     Yes. 

Q.  And  did  you  go  clear  up  to  the  head  of  the 
canal,  Mr.  Kurtichanof  ?  A.     Yes. 

Q.    Did  you  see  the  crib  dam  up  there  ? 

A.     I  did. 


1038  United  States  of  America  vs. 

(Testimony  of  L.  E.  Kurtichanof.) 

Q.     You  didn't  include  it  in  your  figures,  did  you? 

A.     I  did. 

Q.     Where? 

A.  As  I  tried  to  explain,  I  took  all  of  these 
various  items,  physical  structures,  in  conformance 
with  uniform  classification  of  accounts  as  practiced 
by  public  utilities  and  required  by  the  Federal 
Power  Commission,  and  that  is  one  of  the  elements 
priced  in  my  hydro-electric  power  plant. 

Q.  But  you've  given  us  the  unit  cost  of  the 
power  canal.  Do  you  include  in  that  unit  cost  the 
construction  of  the  crib  dam?  [1072] 

A.  No,  I  have  a  separate  item  for  the  diversion 
dam. 

Q.     You  didn't  give  that. 

A.     It  is  included  in  dams  and  waterways. 

Q.  That  wasn't  given,  was  it,  in  your  direct  ex- 
amination ? 

A.  I  don't  know  whether  I  was  asked  that.  I 
have  a  detail  of  it. 

Q.  What  item  did  you  include  for  that,  just  the 
total  of  it? 

A.  Estimated  reproduction  cost,  $17,825.00;  per 
cent  condition,  60;  depreciated  value,  $10,695.00. 

Q.     That  is  the  crib  dam? 

A.     Yes,  the  diversion  dam. 

Q.  And  what  about  the  spillway,  do  you  have 
that  too? 

A.  That  is  included  in  the  quantities  computed 
with  the  canal. 
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Q.  Now,  did  you  include  any  concrete  in  the 
spillway  construction?  A.     I  did. 

Q.    Where  is  that?  A.     It  is  in  the  canal. 

Q.  You  didn't  include  any  concrete  in  the  canal, 
did  you? 

A.  Well,  I  have  it  in  my  working  papers,  yes. 
I  didn't  show  it  as  a  detail.  I  think  I  testified  as  to 
the  total  cost,  the  yardage  of  excavation,  and  so  on, 
but  I  can  give  you  the  detail  of  you  wish. 

Q.  Well,  just  give  us  the  total  figure,  if  you 
have  it.  [1073] 

The  Court :     For  the  spillway  ? 

Q.  '  For  the  spillway. 

A.  No,  the  items  in  the  spillway  are  included 
with  the  canal,  because  that  is  part  of  the  canal. 

Q.  But  my  point  is,  Mr.  Kurtichanof,  that  you 
didn't  include  any  concrete  in  the  canal  construc- 
tion? You  just  included  the  excavation,  is  that 
right? 

A.  Oh,  no,  no,  that  isn't  right.  I  perhaps  only 
mentioned  the  excavation  in  there  in  my  summary. 
I  described  the  canal,  unlined  canal  about  10,170 
feet  in  length,  with  a  designed  bottom  width  of  70 
feet;  for  about  half  of  the  total  distance  it  is  ex- 
cavated in  gravel.  The  remaining  portion  is  on  a 
natural  high  water  channel  of  the  river,  where  a 
minimum  excavation  was  required,  and  opposite 
that  I  show  an  accumulation  of  all  considerations 
which  I  have  taken  into  consideration,  which 
amounts  to  $131,465.  That  includes  tlie  concrete 
found  in  the  spillway,  the  stop  logs,  everytliing  that 
was  evident. 
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Q.     That  includes  the  crib  dam  also? 

A.  No.  The  diversion  dam  is  a  rock  filled  wood 
crib  structure,  ai)proximately  560  feet  in  length, 
and  an  average  height  of  about  6  feet,  and  I  jusf 
quoted  you  the  estimated  reproduction  cost  on  that. 

Q.  That  is  included  as  an  item  in  addition  to  the 
canal?  A.     Yes.  [1074] 

Q.  Now,  speaking  of  the  depreciated  cost  and 
depreciated  value  of  the  canal,  Mr.  Kurtichanof 

A.     Yes. 

Q.    you  have  given  us  a  figure  of 

A.     70  per  cent. 

Q.    70  per  cent  condition?  A.     Yes. 

Q.  In  other  words,  you've  taken  off  about  $40,- 
000  from  the  construction  cost  new  of  the  canal,  is 
that  right?  A.     Yes. 

Q.  And  you  said  that  that  had  to  do  more  par- 
ticularly with  deferred  maintenance? 

A.    Yes,  the  accumulated  deferred  maintenance. 

Q.     Have  you  ever  operated  a  power  house? 

A.     I  have. 

Q.     Where? 

A.  I  have  operated  many  power  houses,  and  I 
just  built  one,  finished  one,  less  than  two  years  ago. 

Q.     I'm  talking  about  operating  one. 

A.     You  mean  actually  operate  the  switch  board? 

Q.     I  mean  take  care  of  the  running  of  it,  yes.   - 

A.     Not  on  a  hydro  plant ;  I  have  steam. 

Q.  Have  you  ever  had  anything  to  do  with  the 
maintenance  of  a  canal  such  as  this?  A.     Yes. 

Q.     Have  you  ever  done  maintenance  work  on  it? 

A.     Not  personally,  no. 
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Q.     Or  supervised  it? 

A.     I  have  supervised  it. 

Q.  Just  how  did  you  propose  to  get  this  de- 
ferred maintenanee  work  done"? 

A.  Why,  it  would  have  to  be  done  in  the  manner 
it  was  originally  done,  by  moving  in  material  handl- 
ing equipment  or  earth  handling  equipment,  and  dig 
it  out. 

Q.  You  feel  it  would  be  necessary  to  dig  out  the 
obstructions  in  the  canal?  A.     Yes,  I  do. 

Q.  Now,  in  3'our  survey  of  the  channel  of  the 
canal  you  found  that  it  was  widened  to  some  point 
above  the  spillway,  didn't  you? 

A.     Let  me  get  that  again,  please. 

Q.  Well,  in  your  surveying  of  the  power  canal, 
did  you  find  that  it  was  wider  to  some  point  above 
the  spillway  than  it  was  below  that  ? 

A.  Wider  to  some  point — beginning  at  the  power 
house,  is  that  where  you  moan? 

Q.  No,  l^eginning  at  the  upper  end  of  the  canal, 
was  the  canal  wider  down  part  way  than  it  was  the 
balance  of  the  way  to  the  power  house? 

A.  Oh,  yes,  in  the  vicinity  of  the  cut-off  canal 
and  the  [1076]  natural  channel  for  some  distance 
below  it  was  probably  oh,  200  feet  wide. 

Q.     And  what  about  below  that  point? 

A.  At  the  lower  point  of  that  is  where  the  con- 
struction was  in  the  dump  portion  of  the  canal. 

Q.  And  your  $40,000.00  includes  taking  out  this 
restriction  ? 
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A.  Yes,  it  appeared  considerable  erosion  slid 
down  from  the  bank  into  the  canal,  heavy  boulders. 

Q.     Did  that  include  removing  any  rock  ? 

A.  No  solid  rock,  no.  There  was  a  natural  ob- 
struction there  where  the  canal  had  not  been  dug 
to  a  full  width,  through  a  section  of  rock. 

Q.     Would  it  include  removing  that  rock? 

A.     No,  only  the  deferred  maintenance. 

Q.  Did  you  in  your  examination  of  historical 
data  find  out  how  it  happened  that  this  canal  was 
wider  down  to  that  point  than  it  was  below? 

A.  Well,  I  think  it  is  quite  evident  that  it  was 
a  high  water  natural  channel  of  the  river  that  had 
been  improved  in  part. 

Q.  Did  you  consider  the  possibility,  Mr.  Kurti- 
chanof, of  getting  the  silt  in  the  channel  agitated 
so  that  it  would  be  water-borne  and  go  out  through 
the  turbines'? 

A.  Yes,  I  thought  of  a  good  many  things,  but 
it  is  very  difficult  to  pick  up  sediment  once  it's  been 
deposited.  [1077]  It  would  take  tremendous  veloci- 
ties to  stir  it  up  again. 

Q.  Did  you  find  out  the  amount  of  work  that  had 
been  done  in  the  canal  in  1941? 

A.  Yes,  I  had  plans  and  specifications  prepared 
by  Mr.  Hall  covering  that  work. 

Q.  And  did  you  find  out  the  work  that  had  yet 
to  be  done  at  that  time? 

Mr.  Ramsey:  Just  a  minute;  that  is  objected  to 
as  incompetent,  irrelevant  and  immaterial,  and  not 
proper  cross-examination. 

The  Court:     Objection  sustained. 
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Cross-Examination 
(Continued) 

Q.  Did  you  take  measurements  of  the  water  in 
the  canal? 

A.  I  did  not,  not  of  the  flow.  I  took  measure- 
ments of  the  elevation. 

Q.  Did  you  take  measurements  or  do  you  know 
the  amount  of  water  in  the  river  at  the  time  ? 

A.     No,  I  do  not. 

Q.  Do  you  know,  Mr.  Kurtichanof,  whether 
there  was  enough  water  in  the  river  at  all  times 
during  the  period  that  you  have  been  testifying 
about  value A.     Oh,  yes. 

Q.     to  run  the  power  plant  at  full  capacity? 

A.  Oh,  yes,  and  a  great  deal  of  excess  beyond 
that. 

Q.  I  believe  you  stated  that  you  used  the  uni- 
form system  of  [1078]  accounts'?  A.     Yes. 

Q.  Advocated  by  the  Federal  Power  Commis- 
sion? 

A.  Yes,  it  is  prescribed  by  the  Federal  Power 
Commission  for  use  of  electric  utilities. 

Q.     It  is  prescribed,  or  required? 

A.  Well,  required.  I  don't  get  any  distinction 
in  that  respect. 

Q.  Well,  it  is  a  matter  of  terms,  I  believe.  D(» 
you  have  your  pamphlet  of  those  requirements  with 
you?  A.     Do  I  have  what? 

Q.  The  pamphlet  of  those  requirements  with 
you  ?  A.     No,  I  have  not. 
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Q.  There  are  certain  distinctions,  aren't  there, 
between  generating  plants  and  transmission  plants? 

A.     Oh,  yes. 

Q.     Canals  and  spillways? 

A.  You  first  have  production  plants,  with  their 
subdivisions  of  water  power,  steam,  Diesel  engine, 
and  other,  and  all  their  associated  divisions;  then 
you  have  transmission  plant,  which  will  include 
lands,  structures,  and  towers,  poles,  towers,  fixtures, 
conductors,  and  things  of  that  nature. 

Q.  And  you  did  use  that  in  making  your  alloca- 
tion of  values  here?  [1079] 

A.     No,  in  arranging  the  various  physical  items. 

Q.  Where  did  you  put  the  transformers  in  the 
power  house  ?  A.     In  jDroduction  plant. 

Q.     In  the  jDroduction  plant?  A.     Yes. 

A.  As  a  matter  of  fact,  the  accounts  you've  been 
talking  about  put  them  with  the  transmission  sys- 
tem, don't  they? 

A.  Sometimes;  sometimes  they're  put  into  352, 
station  equipment. 

Q.  What  about  343,  station  account,  transmis- 
sion plant?  A.     343  what? 

Q.  343,  station  equipment,  under  transmission 
plant  ? 

A.     Yes;  now,  there's  a  latitude  of  choice  there. 

Q.  But  you  didn't  put  them  in  the  transmission 
plant  ? 

A.  I  did  not  put  them  iii  the  transmission  plant, 
I  put  them  in  the  production  plant,  I  believe;  just 
a  minute.  Yes,  I  put  them  in  hydro-electric  power 
plant,  in  the  production  plant. 
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Q.     Did  you  give  them  any  value? 

A.     Pardon  ? 

Q.     What  value  did  you  give  themf 

A.  The  estimated  reproduction  cost  new  for  the 
three  transformers,  each  rated  1000  kilowatts,  is 
$8805.00.  Per  cent  condition  was  69,  depreciated 
value  $6075.00.  In  addition,  there  was  a  spare  set 
of  windings  for  one  of  [1080]  these  transformers, 
for  which  my  estimated  cost  of  reproduction  is 
$700.00,  per  cent  condition  100,  depreciated  value 
$700.00. 

Q.  Now,  going  to  the  power  plant  structure, 
Mr.  Kurtichanof,  you  measured  the  volume  in 
there  ? 

A.     Sir? 

Q.  Did  3^ou  measure  the  house  to  determine  the 
quantities  of  material? 

A.  Yes,  I  measured  all  available  portions.  That 
portion  that  is  not  visible,  or  not  easily  get-at-able, 
I  took  from  the  drawings. 

Q.  I  believe  you  said  you  didn't  know  whether 
it  was  re-enforced  or  not? 

A.  The  power  house  structure  is  re-enforced  in 
certain  elements.  I  said  that  the  pumping  plant  is 
probably  not  re-enforced. 

Q.  How  did  you  arrive  at  your  value  per  yard 
of  the  excavation  of  the  rock?  I  see  it  is  the  same 
as  the  excavation  of  rock  in  the  canal.  Isn't  there 
any  difference? 

A.  No,  there  shouldn't  be,  when  you  take  into 
consideration  I  provide  a  coffer  dam  and  un- 
watering. 
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Q.  Well,  isn't  it  necessary  ordinarily  in  putting 
a  power  house  like  this  on  the  side  of  a  rock  ledge 
to  excavate  in  shelves  to  lessen  the  danger  of  the 
plant  sliding  or  slipping  from  the  pressure  of  the 
water  above?  [1081] 

A.  The  rock  foundation  is  at  such  an  elevation 
that  the  structure  proper  was  not  in  rock.  It  is 
only  the  draft  tube  and  tail  race  portion  that  is  in 
rock. 

Q.     And  where  did  you  get  that  information'? 

A.  From  observation  in  the  field.  The  rock 
foundation  is  easily  discernible. 

Q.  And  you  think  that  that  would  require  the 
same  kind  of — take  the  same  unit  cost  per  yard  in 
excavating  for  the  power  house  that  it  would  in  the 
canal,  where  you  could  just  side-cast  with  a  shovel? 

A.  Well,  you  could  do  the  same  thing  here,  and 
there  is  very  little  of  it. 

Q.  How  did  you  arrive  at  your  unit  cost  in  the 
concrete  work  in  both  structures,  power  house  and 
pumping  station? 

A.     I  estimated  cost  of  materials. 

Q.     What  price  did  you  use  for  cement? 

A.  Oh,  I  think  the  market  price  at  that  time 
was  around  $3.00  a  barrel. 

Q.     How  many  sacks  in  a  barrel? 

A.     4,  usually. 

Q.  And  what  kind  of  a  mix  was  this,  4  or  6  sack 
mix?  Couldn't  you  use  a  4  sack  mix  for  the  heavy 
work  and  a  6  sack  mix  for  the  super-structure  ? 
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A.  No,  I  don't  mix  concrete  that  way  any  more, 
that's  old-fashioned.  [1082] 

Q.     I  see,  sir. 

A.  The  mixes  are  determined  by  the  strength 
requirements,  the  mixes  of  the  aggregates  and  the 
water  and  the  cement. 

Q.  Doesn't  the  cement  in  the  aggregate  have 
something  to  do  with  the  strength  ? 

A.  Yes,  I  say,  in  proportion;  that  is,  your  ag- 
gregates and  cement  and  water  in  a  certain  propor- 
tion to  attain  certain  strengths,  and  in  mass  concrete 
you  don't  require  great  strength;  you  use  a  lean 
mixture. 

Q.     Well,  isn't  a  4  sack  mix  a  lean  mixture? 

A.  Well,  it  depends  entirely  on  your  grading  of 
your  aggregates.  That  doesn't  mean  anything  to 
me.     I'm  not  a  concrete  expert. 

Q.  It  would  make  a  difference  as  to  the  size  of 
the  sand  or  gravel  you  used  in  your  mix? 

A.  Well,  in  order  to  get  the  proper  concrete  you 
would  have  to  proportion  your  aggregates  in  just 
the  right  amounts. 

Q.  I  don't  mean  to  argue  with  you  about  this, 
Mr.  Kurtichanof.  What  price  did  you  use  for  the 
cement  ? 

A.  As  I  recall,  it  was  around  $3.00  at  the  market, 
plus  transportation  to  the  site. 

Q.     $3.00  a  barrel,  or  $3.00  per  yard  of  concrete? 

A.    $3.00  per  barrel  of  cement. 

Q.  What  kind  of  mix  would  you  put  in  the  build- 
ing, to  form  your  figure  of  $16.30?  [1083] 

A.     I  haven't  the  details  of  all  that  here,  no. 
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Q.     How  do  you  know  it  is  going  to  cost  $16.30? 

A.  I  figure  that  is  a  reasonable  price.  You  have 
a  number  of  variables  there,  you  can  adjust  the 
cost. 

Q.  That 's  what  I  want  to  find  out,  what  are  they  ? 
You  realize  your  figure  is  just  about  half  of  the 
other  men  that  testified  ? 

A.     Yes,  less  than  half  in  some  cases. 

Q.     And  there  must  be  some  reason  for  it? 

A.  The  reason  is  certain  elements  of  cost  are 
not  there  that  exist  in  others.  Your  concrete  is 
very  massive  there,  the  walls  run  up  to  five  feet 
in  thickness.  Compare  that  to  a  wall  eight  inches 
or  a  foot  in  thickness;  the  forming  becomes  prac- 
tically an  insignificant  matter.  Furthermore  there 
is  plenty  of  evidence  that  the  aggregates  used  were 
obtained  right  there  on  the  site,  natural  mix,  bank 
run,  requiring  a  minimum  cost  for  your  raw  ma- 
terials. 

Q.     And  where  would  you  put  your  mixing  plant  ? 

A.     As  convenient  to  the  site  as  you  wish. 

Q.  Where  would  you  put  the  mixing  plant  to 
mix  the  cement  to  put  in  this  building  ?  I  presume, 
Mr.  Kurtichanof,  you  went  into  this  matter  just 
as  though  you  were  a  contractor  going  to  build  this 
building?  A.    Yes. 

Q.  Would  you  be  willing  to  build  this  building 
and  put  all  [1084]  the  concrete  in  there  at  $16.30  a 
yard  ? 

A.  I  think  that  would  be  quite  reasonable  at  the 
time. 
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Q.     I  do  too,  very  reasonable,  in  1943? 

A.     Yes. 

Q.     Prices  were  kind  of  high  then,  weren't  they? 

A.  Not  anywhere  near  what  they  are  now.  Aver- 
age construction  cost  had  only  increased  about  12 
l^er  cent  over  pre-war  1940. 

Q.  What  would  you  pay  your  labor  for  mixing 
this  cement? 

A.  Whatever  the  current  wage  was  at  that  time. 
As  I  recall,  it  was  about  a  dollar  an  hour. 

Q.  How  many  yards  of  concrete  would  you  an- 
ticipate would  be  mixed  and  put  in  the  forms  by  a 
man  during  the  day?  It  is  rather  hard  to  estimate, 
isn't  it? 

A.  Well,  that — huh — one  man  doesn't  mix.  You 
have  to  have  a  crew  of  men,  and  equipment;  you 
have  to  have  material  to  handle  the  equipment ;  you 
have  to  have  the  mixers,  wheel  barrows  or  buggies 
or  chutes,  or  you  might  have  a  pump-crete  job,  so 
that  isn't  a  reasonable  question. 

Q.  All  those  things  you've  mentioned  go  into 
the  cost  of  mixing  and  placing  the  concrete? 

A.     That  is  right. 

Q.  Did  you  have  any  figures  on  jobs  in  the  State 
of  Washington  when  you  arrived  at  that  figure  of 
$16.30  a  cubic  yard?  You  stated  you  had  some 
exrperience  in  Oregon.  [1085] 

A.  I  don't  recall  whether  I  had  any  specific 
figures  in  Washington  at  that  time  or  not. 

Q.  There  was  available,  wasn't  there,  a  record 
of  the  bids  on  the  Roza  Project  at  almost  that  same 
time? 
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A.  I  presume  so,  and  I  think  perhaps  I  have  it 
on  file. 

Q.     You  don't  recall  whether  you  used  it  or  not? 

A.  No,  I  don't  recall,  because  I  did  examine  a 
great  many  others,  but  I  don't  remember  them  now. 

Q.  It  would  cost  quite  a  bit  to  install  a  mixing 
plant  down  there  in  a  place  like  that,  wouldn't  it? 

A.     No,  not  too  much. 

Q.  Did  you  include  in  your  power  house  figure 
the  cottages  for  the  operators'? 

A.     In  the  hydro-electric  power  plant,  I  did. 

Q.  What  price — what  value  did  you  put  on 
them? 

A.  Operators'  cottages,  number  1,  reproduction 
cost  new,  $4,000.00;  depreciated  value,  $1000.00. 
Operators'  cottage  number  2,  reproduction  cost  new, 
$3600.00,  depreciated  value,  $900.00.  Cottage  num- 
ber 3,  reproduction  cost  new,  $3500.00,  dej^reciated 
value,  $700.00.    Schoolhouse 

Q.     I  don't  know  that  the  school-house  is  in  here. 

A.  It  was  pointed  out  to  me  as  irrigation  district 
property  at  the  time. 

Q.  All  right,  you  can  give  us  the  school-house, 
then.  [1086] 

A.  Reproduction  cost  new,  $1600,  depreciated 
value,  $400.00.  A  log  cabin,  one  room  log  cabin,  12 
by  16,  reproduction  cost  new  $150.00,  depreciated 
value  $15.00. 

Q.     Was  it  occupied,  sir?  A.     No. 

Q.  You  have  given  us,  then,  the  figures  that  you 
have  used  in  arriving  at  your  value  of  the  entire 
over-all  value  of  the  power  property? 
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A.  In  addition  to  that  I  have  the  lands  applica- 
ble to  this  part  of  the  })roblem,  the  price  of  which 
was  given  to  me,  or  the  estimated  reproduction  cost 
of  which  was  given  to  me  by  the  Army  Engineers, 
that  were  involved  for  parcels  of  land. 

Q.    All  right,  could  you  give  us  that,  please? 

A.  Yes.  Parcel  A,  which  is  fully  described  but 
amounted  to  about  104.7  acres,  estimated  cost 
$304.00,  per  cent  condition  100,  depreciated  value 
$304.00.  Parcel  E,  containing  74.8  acres,  more  or 
less,  appraised  at  $75.00,  depreciated  value  $75.00. 
Parcel  C,  containing  90.8  acres,  more  or  less,  ap- 
praised at  $45.00,  depreciated  value  $45.00.  Parcel 
D,  containing  236.2  acres,  more  or  less,  appraised 
value  $236.00,  depreciated  value  $236.00,  total  of 
lands,  $660.00  new,  $660.00  depreciated. 

Q.  And  that  includes  all  of  the  land  there  at  the 
Priest  Rapids  site,  is  that  right  ?  [1087] 

A.  Yes,  in  connection  with  the  hydro-electric 
power  plant. 

Q.  Now,  Mr.  Kurtichanof,  I'd  like  you  to  take, 
if  you  will  please,  a  copy  of,  or  rather  the  original 
of  Exhibit  9,  which  is  the  Tinling  inventory,  and 
I  want  you  to  compare,  if  you  will,  please,  the 
values  you  put  on  some  of  the  equipment  with  the 
values  Mr.  Tinling  has  put  on  them.  Will  you  just 
start  at  the  first  page,  please,  Item  1,  substation. 
Do  you  have  the  item  divided  as  he  has? 

A.  No,  I  have  not.  I  have  no  item  of  substation 
anyway. 
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Q.  YouVe  included  the  transformers  in  the 
price  you've  already  given  US'?        A.     Yes. 

Q.  Now,  did  you  price  the  two  generating  units 
separately  ?  A.     Yes. 

Q.     What  was  your  price  on  number  1 1 

A.  Unit  number  1,  reproduction  cost  new  $45,- 
793.00;  unit  number  2,  reproduction  cost  new  $59,- 
062.00. 

Q.  Now,  what's  your  depreciated  value  of  unit 
number  1?  A.     $23,354.00. 

A.     And  of  number  2!  A.     $56,109.00. 

Q.  Now,  as  a  matter  of  fact,  Mr.  Kurtichanof, 
the  production  of  the  unit  number  1  in  energy  kilo- 
watts or  power  kilowatts  or  energy  kilowatt  hours 
that  comes  from  the  generator  is  just  the  same  as 
the  energy  coming  from  the  old  [1088]  generator, 
you  can't  tell  the  kilowatts  made  by  an  old  generator 
from  the  kilowatts  made  by  a  new  generator,  can 
you?  A.     That  is  true. 

Q.     It  is  all  the  same  kind  of  power'? 

A.     As  far  as  I  know. 

A.  And  I  believe  you  said  that  the  depreciation 
you  would  compute  on  a  plant  of  this  kind  would 
depend  somewhat  on  whether  it  was  overloaded  and 
whether  it  was  run  continuously'? 

A.     That  was  one  of  the  elements. 

Q.     Considered  with  age,  obsolescence'? 

A.     Age,  obsolescence,  wear  and  tear. 

Q.  You  said  it  would  be  almost  impossible  to 
replace  the  number  1  unit,  or  the  wheel,  without 
going  to  rather  prohibitive  cosf? 

A.     That  is  right. 
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Q.  I  take  it,  tlien,  that  your  $45,000.00  did  not 
reproduce  the  wheel  in  its  then  condition;  rather, 
reproducing  a  new  wheel  like  the  old  one? 

A.  One  that  would  provide  the  power  to  drive 
the  number  1  generator. 

Q.  But  you  haven't  included  in  that  figure  a 
triplex  Francis  type  wheel? 

A.     No,  I  have  not.  [1089] 

Q.    What  kind  did  you  include? 

A.  A  simple  Francis  wheel — no,  I  take  it  back. 
It  was  really  a  composite  of  prices  I  had  on  Francis 
type  wheel,  propeller  type,  and  also  on  a  combina- 
tion type  as  put  out  by  Leffel,  which  is  more  or  less 
of  a  composite  design  of  reaction  and  propeller 
planes.  At  that  time  I  was  getting  prices,  in  fact, 
firm  quotations,  on  wheels  just  about  the  same  size. 

Q.  And  in  arriving  at  your  depreciation  did  you 
take  into  account  the  fact  that  this  generator  had 
been  shut  down  part  of  the  time?  That  would  cut 
down  on  your  depreciation,  wouldn't  it? 

A.  Oh,  some  depreciation  continues  whether  it 
is  in  service  or  not. 

Q.  Oh,  but  not  as  much,  I  believe  you  said  your- 
self? 

A.  Well,  that  portion  that  is  a  function  of  load 
would  not  go  on,  but  there  are  other  elements  of 
depreciation  going  on. 

Q.  Now,  did  you  depreciate  it  because  you  con- 
cluded that  it  did  not  have  silicon  steel  ? 

A.     I  gave  that  a  matter  of  depreciation,  yes. 
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Q.  Why  did  you  depreciate  it  because  it  might 
not  have  when  you  did  not  know  % 

A.  I  knew  the  probabilities  were,  on  account  of 
its  age,  it  did  not  contain  it.  [1090] 

Q.     Did  you  make  any  investigation  to  find  out*? 
.  A.    No.      . 

Q.  Do  you  recall  that  the  Allis  Chalmers  gen- 
erator was  there  when  you  saw  the  property? 

A.     On  unit  number  1,  yes. 

Q.  Now,  going  to  unit  number  2,  you  have  not 
depreciated  that  materially,  have  you? 

A.     5  per  cent. 

Q.  Did  you  go  down  in  the  pit  and  look  at  the 
runners  in  either  of  these  machines'? 

A.  No;  unit  number  2  was  operating  continu- 
ously every  time  I  was  at  the  power  plant.  The 
wheel  pit  of  liumber  2  was  unwatered 

Q.  Number  1,  you  mean  ? 
"  A.  Number  1  unit,  the  wheel  pit  of  number  1 
unit  was  unwatered.  I  was  dovv^n  in  the  wheel  pit, 
but  to.  ;ge^t .  into  the  steel  casing,  get  at  the  runner, 
involved  quite  a  job,  relieving  a  lot  of  bolts  and 
opening- up  a  man  hole,  and  so  on.    I  did  not  go  in. 

Q.  Now,  referring  to  Exhibit  L,  which  is  the 
map  concerning  the  power  plant,  Exhibit  L  is  the 
cross  section  of  the  power  plant,  isn't  it? 

A.  Cross  section  through  about  on  the  center 
line  of  one  of  the  units. 

Q.  The  short  parallel  lines  in  the  center  left  are 
the  steel  [1091]  ladder  dow^n  into  the  pit,  is  that 
right?  A.     Into  the  wheel  pit,  yes. 
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Q.  The  exhibit,  however,  does  not  show  the  gen- 
erator, which  is  in  tlie  })]ace  marked  "generator 
unit"  or  the  turbine,  does  it?        A.     It  does  not. 

Q.  And  I  will  ask  you  if  this  exhibit  applies  to 
the  number  2  unit  ?  Isn  't  it  a  fact  that  the  tail  race 
or  draft  tubes — these,  by  the  way,  are  the  spaces 
shown  in  the  lower  left  hand  corner  of  Exhibit  L, 
called  draft  tubes"?  A.     Draft  tubes,  yes. 

Q.  Aren't  the  draft  tubes  changed  on  the  num- 
ber 2  unit  ? 

A.     I  understand  they  were  changed. 

Q.     And  for  what  purpose  ? 

A.     To  adapt  them  to  the  new  type  of  wheel. 

Q.     That  is  the  propeller  type  of  wheel? 

A.     That  is  right. 

Q.    What  changes  would  have  been  made? 

A.  Well,  either  of  two  changes.  I  presume  the 
best  change  would  have  been  to  make  an  elbow  type 
tube  out  of  that,  rather  than  a  conical. 

Q.  For  purpose  of  illustration,  the  bottom  or 
tapered  part  of  the  spacing  between  the  two  tubes 
was  cut  off,  and  the  upper  part  sealed  off? 

A.  It  would  have  to  be  modified  quite  a  bit  to 
provide  a  [1092]  vacuum  seal  above,  and  I  would 
judge  that  it  would  be  built 

Q.  There  isn't  a  great  deal  of  difference  be- 
tween your  figures  and  Mr.  Tinling's  figures  in  con- 
nection with  the  reproduction  cost  new  of  these  two 
generating  units,  is  there? 

A.  I  do  not  remember  the  testimony  of  Mr. 
Tinling.     I  have  it  here. 
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Q.     Pardon? 

A.     Did  you  want  to  refer  to  it? 

Q.     Yes,  will  you  please? 

A.  Well,  beginning  on  the  first  page  of  Mr. 
Tinling's,  under  the  sub-head  of  generating  plant 
equipment,  1,  substation,  three  200  Ampere,  60  K.V., 
hook  stake  operated  disconnect  switches,  priced  at 
$325.00  total.  I  found  four  there,  which  I  have 
priced  at  reproduction  cost  of  $536.00,  depreciated 
value,  $279.00.  The  fourth  one  he  probably  did  not 
test,  because  it  was  used  for  grounding. 

Q.  No,  I  had  reference  particularly,  Mr.  Kurti- 
chanof, to  the  generating  equiiDment,  that  is,  the 
two  items  of  generating  units  1  and  2. 

A.     This  is  entitled  generating  plant  equipment. 

Q.     Yes,  that's  right. 

A.     Generating  unit  number  1? 

Q.    Yes.  [1093] 

A.  All  right.  My  estimated  reproduction  cost 
new  for  the  complete  unit,  w^hich  meant  the  water 
wheel,  the  generator  and  its  associated  governor, 
was  $45,793.00. 

Q.     Oh,  I  see,  you  include  the  governor  with  that  ? 

A.  The  governor  is  always  purchased  with  the 
wheel  except  for  a  replacement  or  something  of 
that  kind. 

Q.     And  what  about  the  exciting  equipment  ? 

A.  The  exciter  is  a  separate  unit;  both  the  ex- 
citers are  separate,  independent  units.  I  find  about 
$19,000.00  difference  in  the  case  of  generator  unit 
number  1  between  my  price  and  Mr.  Tinling's. 
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Q.     Where  did  you  get  your  price? 

A.  Oh,  I  have  prices  from  different  manufac- 
turers on  generating  equipment. 

Q.     Do  you  represent  any  manufacturers'? 

A.  I  do  not,  but  I  am  supplied  renewal  sheets 
and  price  sheets  as  prices  changes,  as  data  changes; 
I'm  supplied  with  new  sheets  regularly. 

Q.  Have  you  ever  been  engaged  in  the  contract- 
ing business?  A.     I  have  not. 

Q.  Is  your  price  the  price  installed,  or  factory 
prices  ? 

A.  The  price  sheets  I  refer  to?  No,  they're 
manufacturer's  prices. 

Q.     Then  they  would  be  factory  prices? 

A.  Factory  prices,  and  sometimes  they  are 
freight  allowed  to  [1094]  destination,  the  nearest 
railroad. 

Q.  Does  your  figure  of  $45,000.00  allow  i)utting 
the  machinery  in?  A.    Yes. 

Q.     Where  is  that  item  ? 

A.     It  api:)ears  in  the  detail. 

Q.  I  though  that  was  the  manufacturer's  price 
of  the  articles,  is  that  not  right  ? 

A.  No,  this  is  reproduction  cost  new,  installed, 
as  is. 

Q.  Now,  going  to  the  transmission  line,  Mr. 
Kurtichanof,  you  stated,  I  believe,  that  the  line  was 
much  larger  than  it  needed  to  be? 

A.  For  the  present  capacity  of  the  generating 
plant,  and  the  load  that  has  been  imposed  on  it. 
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Q.  In  other  words,  it  is  big  enough  to  carry  the 
load  even  if  they  put  in  the  four  new  generating 
units  ?  A.     Yes. 

Q.  Isn't  it  a  fact  that  the  line  as  now  constructed 
is  a  large  line,  and  that  there  is  less  line  loss  on  a 
large  line  than  on  a  small  one? 

A.  Yes,  but  it  is  an  extravagant  way  of  reduc- 
ing losses. 

Q.  You  wouldn't  deduct  from  the  value  of  the 
line  because  it  was  too  big,  and  saved  money  by 
reducing  line  loss? 

A.  If  I  w^as  to  reproduce  the  line,  it  would  be 
the  height  of  extravagance.  [1095] 

Q.     But  the  government  is  buying  that  line? 

A.  Yes,  but  it  is  in  such  depreciated  condition 
you  would'have  to  rebuild  it,  and  you  would  have  to 
build  new  poles,  new  cross  arms. 

Q.  I  am  talking  about  the  wire.  The  wire  is 
just  as  good,  isn't  it?  A.     It  is. 

Q.  If  you  were  building  another  line  would  you 
take  that  line  down? 

A.  If  I  were  a  prudent  purchaser  I  would  look 
at  what  I'd  have  to  spend  to  put  that  line  into  sei'v- 
iceable  condition. 

Q.  Let's  just  talk  about  the  wire  a  little  while. 
You  said  the  wire  was  too  big  for  the  load  it  had 
to  carry?  A.     Bigger  than  necessary. 

Q,  It  doesn't  decrease  its  value  because  it  is 
bigger  than  the  load  it  has  to  carry  ? 

A.     Not  for  that  purj)ose,  no. 
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Q.  Then  as  a  matter  of  fact  the  wire  is  just  as 
good  as  though  it  were  a  smaller  wire? 

A.  Its  physical  characteristics  have  not  deterior- 
ated. 

Q.  And  did  you  depreciate  it  because  it  is  too 
big?  A.     Not  for  that  reason,  no. 

Q.  Then  the  depreciation  is  entirely  in  the  poles, 
isn't  it? 

A.  The  depreciation  is  on  the  line  as  a  completed 
structure,  and  the  various  elements  are  not  capa- 
ble of  being  separated  [1096]  and  maintain  a  com- 
plete transmission  plant. 

Q.  You  could  take  the  wire  off  the  poles  and 
sell  it  for  more  than  you  want  to  give  us  for  the 
transmission  plant,  couldn't  you?  A.     No. 

Q.     Not  very  much  difference,  is  there? 

A.     Quite  a  bit. 

Q.     Much  much? 

A.  I  have  exact  quotations.  As  I  remember,  it 
was  around  eleven  cents  a  pound  F.O.B.  Massena, 
New  York. 

Q.  You  mean  you  would  have  to  send  the  wire, 
back  there  to  get  a  credit  on  it  ?  A.     Yes. 

Q.     Couldn't  you  sell  it  out  here? 

A.  Nobody  but  the  Aluminum  Company  of 
America  would  buy  it  at  that  time. 

Q.     When  was  that?  A.     In  1943. 

Q.     Because  of  government  regulations? 

A.     Some  of  them,  yes. 
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Q.  Have  you  charged  us  with  those  in  your  com- 
putations ? 

A.  In  computing  my  salvage  vahie  I  have  some 
of  them,  3^es. 

Q.  How  about  this  generating  equipment;  in 
1943,  if  it  weren't  for  the  ceiling  prices,  people 
would  have  paid  more  for  old  generators  than  they 
would  new,  wouldn't  they?  [1097] 

A.     Well,  your  guess  is  as  good  as  mine. 

Mr.  Ramsey:  I  don't  think  we  ought  to  go  into 
the  realm  of  speculation.  I  object  to  that  line  of 
questioning. 

The  Court:  Well,  let's  have  a  question.  We'll 
see  if  it  is  objected  to. 

Cross-Examination 
(Continued) 

Q.  What  was  the  ceiling  price  on  generator  num- 
ber 1  on  October  1,  1943 — ^well,  you  have  given  us 
that  as  $45,000  new. 

A.  That  is  the  water  wheel  and  generator  with 
governor,  and  in  place,  in  operating  condition. 

Q.     What  was  the  ceiling  price  new? 

A.     I  can't  remember. 

Q.  What  was  the  ceiling  price  of  used  gener- 
ators ?  A.     Oh,  I  don 't  know. 

Q.  As  a  matter  of  fact,  it  was  85  per  cent  of  the 
new  price,  wasn't  it?  A.     I  don't  know. 

Q.  Well,  couldn't  all  these  generators  have  been 
sold  for  the  ceiling  price  ? 

A.     Oh,  I  presume  so. 
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Q.     Did  you  buy  or  sell  any  generators  in  1943? 

A.     I  bought  two. 

Q.     They  were  new,  weren't  they?  [1098] 

A.  Yes;  the}^  were  incompleted  at  the  time  of 
purchase ;  they  had  been  allocated  to  another  agency, 
and  then  the  AVar  Production  Board  assigned  it  to 
our  client. 

Q.  By  the  way,  you  say  this  power  house,  too, 
is  over-built,  as  well  as  the  transmission  line.  Do 
you  depreciate  it  on  that  account? 

A.     I  gave  it  consideration. 

Q.     You  gave  it  consideration?  A.     Yes. 

Q.     Would  it  increase  the  value,  or  decrease  it? 

A.  I  don't  think  I  decreased  it.  I  don't  recall 
just  how  nuich  weight  I  did  give  to  that  element. 

The  Court:  We  will  take  a  recess  now  for  ten 
minutes. 

(Short  recess.) 

Cross-Examination 
(Continued) 
By  Mr.  Powell: 

Q.  Did  you  find  the  same  number  of  poles  in  the 
transmission  line  that  Mr.  Tinling  found? 

A.     I  don't  remember  how  many  he  had. 

Q.     He  had  580. 

A.  I  think  I  had  a  few  more,  because  I  called 
pole  stubs  and  push  braces  as  poles. 

Q.  I  see;  and  you  have  a  copy,  have  you,  of 
Exhibit  9?  A.     Yes.  [1099] 

Q.     Would  you  refer  to  page  6?  A.     Yes. 
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Q.  You  find  the  items  on  page  6  to  be  substan- 
tially the  things  that  are  required  in  erecting  a  pole 
structure  ? 

A.  Yes,  the  articles  are  there,  but  notice  the 
first  item,  the  poles  are  specified  as  butt-treated. 

Q.  You  would  reconstruct  the  line  with  butt- 
treated  poles,  wouldn't  you? 

A.  Not  as  is.  If  I'm  reproducing  the  system  as 
is,  I  would  use  the  same  poles  as  found  in  the  line, 
which  w^ould  be  untreated  poles. 

Q.  Of  course,  you  wouldn't  erect  a  line  with 
stubbed  poles  either,  would  you?  A.     No. 

Q.  And  a  lot  of  them  are  stubbed,  didn't  you 
say?  A.     Yes,  about  84  per  cent. 

Q.  Isn't  a  lot  of  the  construction  on  the  cliff 
difficult  construction?  A.     Very  difficult. 

Q.  And  some  of  those  poles  would  cost  as  much 
as  two  or  three  hundred  dollars  to  erect  and  install 
and  line  up? 

A.  Well,  something  of  that  nature.  Perhaps 
not  as  high  as  two  or  three  hundred  dollars,  but 
might  run  as  high  as,  oh,  a  hundred  dollars  or  so. 

Q.  How  much  labor  have  you  figured  per  pole, 
or  what  labor  [1100]  cost  have  j^ou  figured? 

A.     On  the  average  pole,  about  $5.27. 

Q.     For  labor?  A.     Yes. 

Q.  Would  you  take  a  contract  to  dig  the  hole 
and  set  the  pole  and  back  fill  and  align  the  pole  for 
that  amount?  A.    Yes. 

Q.     The  labor  that  could  be  secured  in  1943? 

A.     1943,  yes. 
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Q.     That  figure  was  five  dollars  and  what? 

A..  27  cents. 

Q.     Does  that  include  any  equipment? 

A.  All  elements  of  cost  other  than  material. 
That  includes  transportation,  distribution,  and 
so  on. 

Q.  Going  down  to  the  pumping  plant  for  just  a 
moment,  Mr.  Kurtichanof A.    Yes. 

Q.     do  you  have  the  figure  that  you've  given 

us  on  the  pumping  plant — was  that  as  of  April  1, 
1943?  A.     As  of  September  30,  1943. 

Q.  Can  you  give  us  the  figure  as  of  April  1, 
1943? 

A.  I  would  say  that  it  was  substantially  the 
same. 

Q.  And  what  about  this  discharge  pipe  that 
you've  depreciated  to  5  per  cent  condition? 

A.     Yes.  [1101] 

Q.  It  had  been  used  a  season  after  Aj)ril  1,  1943 
when  you  saw  it,  hadn't  it? 

A.     Had  been  used  a  season?    No,  it  had  not. 

Q.  Well,  practically  so;  it  had  been  used  from 
April  1  to  August  30,  wasn't  it? 

A.  Well,  I  don't  know  how  much  use  it  was 
subjected  to  at  that  time,  but  it  was  not  used  for 
any  irrigation  purpose  as  I  understand  it. 

Q.  Do  you  know  which  line  you  looked  at  that 
you  saw  the  leaks  in?  A.     Both  of  them. 

Q.     They  were  both  in  operation? 

A.  Both  under  the  head  l)etween  the  pump  house 
and  the  canal,  but  only  one  was  being  used  as  a  dis- 
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charge.  Two  of  the  pumps  connected  in  series  dis- 
charged into  tlie  66  inch  line,  and  the  other  one 
discharged  into  the  72  inch  line.  They  both  open 
into  the  canal,  and  unless  the  head  gates  are  closed 
at  that  point  the  other  water  flows  back  into  the 
pipe,  back  to  the  gate  controlling  it  in  the  pumping 
plant. 

Q.  You  said  the  efficiency  of  this  plant  could  be 
increased  by  putting  in  different  pumps,  is  that 
right  ?  A.     Yes. 

Q.  And  if  the  efficiency  of  the  pumping  plant 
were  increased  it  would  take  less  power,  wouldn't  it? 

A.     Yes. 

Q.     By  about  50  per  cent,  or  about  one  third? 

A.  Referring  to  the  two  pumps  connected  in 
series,  they  each  require  450  horsepower  to  drive, 
or  in  the  aggregate  that  is  900  horsepower.  A  pump 
designed  for  the  proper  head,  for  the  full  head, 
could  be  driven  by  a  600  horsepower  motor. 

Q.     That  would  save 

A.     300  horsepower. 

Q.    save  one  third  of  the  horsepower  now 

used,  or  one  third  of  the  power  now  used  to  operate 
the  two  pumps,  is  that  right?  There  would  be  a 
saving  of  one  third? 

A.     Saving  of  one  third  of  the  900,  yes. 

Q.  Then  there  would  be  a  corresj)onding  increase 
in  the  commercial  power  for  sale,  wouldn't  there? 

A.     Provided  there  were  not  other  demands,  yes. 

Q.  Well,  you're  talking  about  decreasing  the 
demands  by  increasing  the  efficiency,  aren't  you? 

A.     Yes,  that  is  right. 
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Q.  Now,  in  the  operation  of  the  power  plant  isn't 
it  customary  to  find  a  place  where  you  get  the  great- 
est efficiency  out  of  your  generating  units  with  the 
water  that  you  have  in  the  canal  ? 

A.     Well,  you  have  no  control. 

Q.  Well,  you  have  the  wicket  gates  on  your  tur- 
bines, don't  [1103]  you? 

A.  The  wicket  gates  are  controlled  by  your  gov- 
ernor. 

Q.     You  can  set  the  governor,  can't  you*? 

A.  Yoii  can  set  the  governor  for  a  constant  out- 
put with  a  given  head,  but  if  you  set  those  gates  at 
that  point,  if  there  is  any  change  in  the  head,  it 
will  also  change  the  output  of  the  unit. 

Q.     And  the  governor  re-acts? 

A.  The  governor  acts  to  open  or  close  the  gates 
to  maintain  a  certain  load. 

Q.  Then  you  determine  what  load  you  want  and 
set  the  governor  ? 

A.  You  can  set  the  governor  and  block  it  in  any 
given  position,  yes. 

Q.  Now,  isn't  it  customary  in  the  operation  of 
a  plant  to  determine  in  the  operation  of  your  gen- 
erating units  where  you  get  the  most  efficiency? 

A.     Well,  you  can  determine  it,  yes. 

Q.  Well,  to  reduce  it  to  a  formula,  the  power 
that  3^ou  get  from  your  generating  equipment  is 
determined  by  the  head  of  water  and  the  quantity 
of  water,  isn't  it?  A.     Yes. 

Q.  And  when  you  vary  one  you  may  change  the 
relationship,  is  that  right?  [1104] 
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Q.  Did  you  determine  in  your  investigation 
there  what  head  and  what  quantities  of  water  got 
the  maximum  efficiency  out  of  the  plant"? 

A.     No,  I  did  not. 

Q.  There  is,  however,  a  direct  relationship  be- 
tween the  two,  isn't  there? 

A.  There  is  for  a  specific  design  of  the  water 
wheel,  yes. 

Q.     Also,  when  you  decrease  the  head  you  in- 
crease the  velocity  in  the  canal,  don't  you?     Thai 
is,  I  mean  when  you  open  the  gates  at  the  lower  en( 
of  the  canal  that  increases  the  velocity  of  the  watei 
in  the  canal,  doesn't  if? 

A.     With  a  fixed  head  at  the  intake,  yes. 

Q.  Well,  that  is  where  the  head  is  fixed,  therel 
is  nothing  to  change;  you  can't  change  the  magni-j 
tude  at  the  intake  of  the  canal? 

A.     No,  you  cannot. 

Q.  In  this  particular  instance.  Then,  did  yoi 
determine  what  effect  it  would  have  on  the  silt  ii 
the  canal  if  the  gates  were  opened  at  the  fore-ba] 
and  in  the  turbines  and  the  silt  was  allowed  to  go  oi 
through  the  turbines  ag  a  means  of  disposing  of  youi 
deferred  maintenance  ? 

A.  Well,  the  gates,  the  head  gates  controllini 
the  water  flow  to  the  water  wheel  are  always  open, 
and  the  regulation  of  the  flow  is  taken  care  of  by  th( 
wicket  gates,  [1105]  through  the  agency  of  the  gov- 
ernor. The  governor  is  sensitive  to  the  load  whicl 
is  demanded. 
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Q.  But  you  can  set  your  governor  so  the  wicket 
gates  will  be  wide  open,  can't  you? 

A.  Yes,  but  3^ou'd.  have  no  control  then  over 
your  regulation  of  speed  or  frequency. 

Q.  What  I'm  talking  about  is  whether  you  de- 
termined how  hard  it  was  to  move  this  silt  out  of 
the  canal? 

A.     No,  I  made  no  attempt  to  determine. 

Q.  And  did  you  make  any  determination  as  to 
whether  they  could  gain  more  power  from  the  gen- 
erating equipment  by  decreasing  the  head  at  the 
power  plant,  and  thus  increasing  the  quantity  of 
water  ? 

A.  I  can't  get  that  relationship.  If  you  decrease 
the  head  you  decrease  the  volume  of  water. 

Q.  Oh,  no;  you  said  yourself  if  you  lower  the 
level  of  the  canal  at  the  powder  house  it  is  easier  for 
the  water  to  flow  through  the  powei'  house. 

A.  Yes,  but  at  the  same  time  you're  decreasing 
your  cross  section  of  the  flow. 

Q.  You  don't  decrease  the  flow  in  the  canal  by 
letting  the  water  run  out  freely  in  the  lower  end, 
do  you? 

A.  Well,  but  you  will  appreciate  that  the  canal 
is  of  trai)ezoidal  section,  sloping  sides.  If  you  de- 
crease the  depth  at  the  lower  end  you  also  decrease 
the  area.  [1106] 

Q.  But  you  don't  change  the  area  at  the  upi)er 
end,  do  you?  A.     No. 

Q.  What  limits  the  amount  of  water  you  get  in 
the  canal?    Isn't  it  the  size  of  the  intake? 

A.     Not  necessarily,  no. 
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Q.     What  is  it? 

A.     You've  got  to  open  it  up  at  the  lower  end,  too. 

Q.  If  you  open  it  at  the  lower  end  you  get  more 
water  in  the  canaH  A.     Yes. 

Q.  Did  you  determine  how  far  you  should  open 
it  at  the  lower  end  to  increase  the  quantity  of  water 
and  thus  get  more  power? 

A.  That  doesn't  make  sense  to  me,  some  way  or 
other. 

Q.  I'm  sorry.  You  have  given  us  the  formula 
that  the  power  is  the  head  plus  the  quantity  of 
water  used?  A.    Yes. 

Q.  If  you  decrease  your  head  you  get  more 
water,  don't  you? 

A.  I  don't  see  how  you  can;  it  is  the  head  that 
causes  the  flow. 

Q.  No,  the  head  at  the  power  house;  let's  say 
the  difference  between  the  tail  race  and  the  fore-bay 
is  the  head,  isn't  it? 

A.  It  is  the  head,  yes,  but  you  have  another 
head,  that  is,  between  the  fore-bay  and  the  point  of 
intake.  [1107] 

Q.  I  see,  we  're  talking  about  two  different  heads. 
The  head  I'm  talking  about  is  the  head  at  the  power 
house.  A.     Yes. 

Q.  If  you  open  the  gates  at  the  power  house,  you 
decrease  the  head  between  the  intake  and  the  out- 
let at  the  power  house,  in  the  canal? 

A.    Well,  that  pre-supposes  you're  going  to  let 
that  water  flow  through  there  freely. 
Q.     That's  right. 

A.     Which  is  doesn't,  normally. 
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Q.  Normally  it  doesn  't,  but  there  is  a  point,  isn  't 
there,  Mr.  Kurtichanof,  where  you  get  your  maxi- 
mum efficiency  from  your  generating  equipment? 

A.  Well,  you  would  get  your  maximum  efficiency 
at  the  point  for  which  the  wheel  was  designed  to 
produce  maximum  efficiency,  and  if  you  vary  that 
head  you  will  affect  your  efficiency. 

Q.  Then  you  don't  think  you  can  change  the  out- 
put of  the  generating  equipment  by  changing  the 
relationship  between  the  head  and  the  quantity  of 
w^ater  ? 

A.  You're  bound  to,  if  you  change  the  head,  but 
you  have  to  change  the  flow,  too,  at  the  same  time, 
to  maintain  a  constant  power. 

Q.  That's  what  I  say,  you  can  change  the  head 
and  thus  change  the  flow  in  the  canal.  You  did  not 
make  any  [1108]  studies  of  that,  did  you? 

A.  No.  I  made  one  observation ;  it  happened  the 
load  was  rejected  at  one  time,  and  I  watched  the 
elevation  in  the  fore-bay  rise,  and  then  when  the 
load  was  picked  up  I  noticed  the  fall.  That  gave 
me  an  indication  of  the  hydraulic  slope  of  the  canal. 

Q.    What  is  the  slope? 

A.  I  say  at  that  particular  time,  that  particular 
condition  existing  in  the  fore-bay,  in  the  intake,  and 
the  condition  of  load,  as  I  remember  it,  the  drop 
was  about  one  and  a  half  feet. 

Q.     In  the  entire  canal  ? 

A.  At  the  point  of  gauge,  yes ;  that  would  be  in 
the  canal  right  at  the  gauge  in  the  fore-bay. 
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Q.  You  realized  that  probably  cut  down  the 
power  production?  [1111] 

A.  That  might  be  one,  but  there  were  other  ele- 
ments that  were  inexplainable. 

Q.  Well,  the  principal  shutdowns  were  during 
months  of  low  water,  were  they  not  ? 

A.     In  the  winter  months. 

Q.  And  you  don't  see  any  shutdowns  during 
1942,  after  the  canal  was  completed,  do  you?  You 
might  take  a  look  at  it  and  be  sure,  sir. 

A.  That  is  right ;  my  recollection  is  there  was  no 
shutdowns. 

Q.  Then  if  you  give  much  weight  to  the  years 
prior  to  1941  j^ou  don't  allow  for  anything  for  con- 
struction of  the  new  canal,  nor  for  the  new  gen- 
erator, do  you? 

A.  Well,  that  would  be  again  a  matter  of 
conjecture,  because  I  have  the  record  for  eleven 
years  prior  to  that,  in  which  for  several  months  the 
plant  was  not  operating. 

Q.  And  right  after  that  you  have  the  time  when 
the  canal  was  completed  and  the  new  generator  put 
in,  and  there  wasn't  a  single  shutdown? 

A.     Yes. 

Q.  Don't  you  think  that  should  be  taken  into 
consideration  too? 

A.  Well,  I  think  it  got  proper  consideration  for 
the  fact  that  there  was  extraordinary  production 
for  that  year  over  the  other  years. 

Q.  That  should  increase  the  value  of  the  plant, 
shouldn't  it?  [1112] 
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A.  That  was  an  element  that  was  naturally 
taken  into  consideration. 

Q.  In  your  studies  of  the  historical  background 
of  this  plant  did  you  find  the  time  when  the  line  was 
changed  over  to  a  commercial  line? 

A.     I  believe  I  did  find  some  reference. 

Q.  Well,  just  from  your  memory ;  you  don't  need 
to  look  at  your  records  about  it. 

A.  Mr.  Grell  told  me  the  date;  I  believe  it  was 
about  1912,  as  I  recall. 

Q.  There  was  an  entire  reconstruction  of  the  line 
at  that  time,  wasn't  there? 

A.  Yes,  but  I  think  that  he  had  some  data  that 
is  not  strictly  true.  I'm  not  certain  as  to  that. 
From  other  historical  data  it  is  my  recollection 
that  the  transmission  line  as  originally  built  was 
designed  to  operate  at  22,000  volts,  and  it  gave  the 
spacing  of  54  inches,  and  so  on,  between  conductors, 
and  I  think  it  was  about  1912  that  it  was  reported 
to  have  been  re-insulated,  and  conductor  size  in- 
creased to  what  it  is  now.  I  think  Mr.  Grell  re- 
ported to  me  that  it  was  33,000  volts.  There  was 
some  discrepancy  there. 

Q.     It  was  actually  22,000  volts,  wasn't  it? 

A.     That  would  be  my  impression. 

Q.  There's  no  argument  that  this  is  a  66,000  volt 
now?  A.     That  is  right.  [1113] 

Q.  Did  you  take  into  consideration  in  fixing  your 
value  the  reasonable  selling  price  for  available 
power  in  1943  ? 
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A.  I  took  into  consideration  only  the  facts  as 
they  were,  which  was  a  contract  to  sell  at  the  price 
stipulated,  in  the  contract. 

Q.  In  other  words,  you  valued  the  property  with 
an  encumbrance,  if  this  contract  should  be  fixed  as 
an  encumbrance;  the  only  price  you  considered  is 
the  price  in  the  contract,  is  that  right? 

A.  I  took  into  consideration  the  facts  and  all  the 
circumstances  surrounding  it  at  the  time  of  my  ob- 
servation. 

Q.  Did  you  take  into  consideration  the  reason- 
able earning  capacity  of  the  plant  ? 

A.  I  made  some  estimates  of  earnings  of  that 
particular  plant,  under  alternative  set-ups. 

Q.  Did  you  take  into  consideration  the  cost  of 
operation  and  maintenance? 

A.  Yes,  I  exjDloied  the  actual  history;  tried  to 
find  the  cost  of  operation. 

Q.  You  didn't  determine  the  increased  output 
by  more  efficient  operation  of  the  generating  equip- 
ment, did'  you  ? 

A.  I  gave  consideration  to  it  to  this  extent:  I 
studied  the  historj^;  I  estimated  the  potential  capa- 
city if  the  plant  could  operate  continuously,  and  I 
studied  the  [1114]  actual  performance. 

Q.  :Did  you  investigate  the  opportunities  to  in- 
crease the  output  in  the  reasonably  near  future  1 

Mr.  Ramsey :  Just  a  minute.  May  I  ask  that  that 
question  be  made  more  definite?  By  what  means? 

Mr.  Powell :  In  what  relation  ?  In  what  particu- 
lar? 
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Mr.  Ramsey:  The  question  does  not  indicate  by 
what  means  he  proposes  to  increase  the  outjiut  of 
power,  and  I  ask  that  the  question  be  so  framed 
as  to  inchide  that. 

The  Court:  What  you  liaA^e  in  mind  is  wlietlier 
it  is  by  more  efficient  operation,  or  by  riemodeling, 
or  improvement? 

Mr.  Ramsey:  That  is  the  point  exactly,  your 
Honor. 

Cross-Examination 
(Continued.) 

Q.     Well,  did  you  consider  it  by  any  means'? 

Mr.  Ramsey:  Just  a  minute;  objected  to  as  in- 
competent and  irrelevant. 

The  Court:     I'll  sustain  the  objection. 

Q.  Did  you  consider  the  oj)portunity  by  en- 
larging the  canal 

Mr.  Ramsey:     Just  a  minute 

Q.  Do  you  want  me  to  finish'?  By  removing  the 
obstructions  which  you  have  testified  to  which 
existed  in  1943?  [1115] 

Mr.  Ramsey:  Now  I  object  to  that  as  incompet- 
ent, irrelevant,  and  immaterial. 

The  Court:  I  presume  by  obstructions  he 
means  the  solid  rock. 

Mr.  Powell:  The  obstructions  he  had  in  de- 
termining his  cross  section  test. 

The  Court:  He  testified  to  silt  obstruction  and 
solid  rock.  Perhaps  you  might  particularize. 
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Cross-Examination 
(Continued.) 

Q.  Well,  first,  by  removing  the  silt  in  the 
canal  ? 

A.  Not  specifically.  I  reasoned  from  the  per- 
formance in  some  such  manner  as  this;  the  plant 
has  a  potential  capacity  of  2100  kilowatts,  which  at 
the  outside,  if  run  at  100  per  cent  load  factor  for  a 
year,  would  produce  around  18,000,000  kilowatt 
hours. 

Q.     At  100  per  cent  load  factor? 

A.     Yes.  The  actual  performance  was 

Q.     Do  you  want  the  production  in  what  year? 

A.  Well,  the  average  performance  for  the 
period  was  something  else.  The  maximum  produc- 
tion on  record  was  12  million  plus.  I  also  noted 
that  for  several  months  of  the  year  it  did  not  oper- 
ate for  some  reason  or  the  other.  It  seemed  to  me  in 
some  months  there  was  no  explainable  reason  why 
they  should  not  operate,  in  view  of  the  fact  that 
they  had  a  power  contract  which  would  enable  them 
to  sell  [1116]  all  the  power  they  could  produce  up 
to  2400  kilowatts,  and  that  the  Pacific  Power  and 
Light  guaranteed  to  take  it.  I  speculated  on  why 
they  did  not  run  in  those  months,  and  the  only  re- 
liable reasons  I  could  think  of  would  be,  first,  that 
due  to  freshets  in  the  sununer  months  which  reduced 
the  capacity  of  the  plant,  and  also  due  to  ice  con- 
ditions in  the  winter  months  which  prevented  the 
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operation   of  the   plant,   but   I   thought  that   with 
proper  diligence  that  output  could  be  stepped  up  to 
produce  an  average  of  about  14  or  14  and  a  half 
million  kilowatt  hours. 

Q.  Would  that  include  the  removal  of  the  rock 
obstructions  in  the  canal,  Mr.  Kurtichanof? 

A.  No,  I  did  not  give — those  elements  were  not 
given  consideration  in  this.  I  just  merely  reasoned 
from  the  fact  that  here  we  had  a  performance ;  here, 
if  everything  were  such  that  the  plant  could  run 
continuously,  if  it  was  desired  to  operate  continu- 
ously, an  expectancy  of  a  certain  amount  could  be 
obtained. 

Q.  Now,  did  you  investigate  the  opportimities 
to  increase  the  power  output  in  the  reasonably  near 
future  by  removing  the  rock  obstructions  you  have 
testified  to,  concerning  your  cross  section? 

Mr.  Ramsey:  Objected  to  as  incompetent,  irre- 
levantand  immaterial.  [1117] 

The  Court:     Sustain  the  objection. 

Mr.  Powell:  If  your  Honor  please,  I  don't 
want  to  argue  this  matter,  but  just  to  state  that  it 
seems  to  me  the  rule  that  applies  to  the  land  and 
irrigation  of  the  land  should  apply  toi  the  power 
plant  as  well. 

The  Court :  The  court  ruled  on  this  earlier  in  the 
trial.  I  still  make  the  same  ruling,  that  it  is  not 
admissible.  It  requires  substantial  investment  to  ac- 
complish it.  Exception  allowed. 
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Cross-Examination 
(Continued.) 

Q.  You  arrived  at  your  percentages  of  allocation 
of  the  value  of  the  power  23lant  to  irrigation,  did 
you,  Mr.  Kurtichanof? 

A.     I  did  not,  except  as  I  testified  earlier. 

Q.  I  don't  think  I  finished  my  question.  Did 
you  arrive  at  the  percentages  you  gave  in  your 
direct  examination  by  dividing  the  total  amount  of 
power  used  for  irrigation  by  the  total  amount 
produced   during   the   twelve   years   of   operation? 

A.     May  I  have  your  question  again,  please  ? 

Q.  You  testified  that  58  per  cent  of  the  capac- 
ity of  the  plant  was  available  for  the  production 
of  commercial  power,  didn't  you,  and  38  per  cent 
was  required  for  pumping?  A.     Yes. 

Q.  Didn't  you  arrive  at  the  percentages  that 
you've  given  by  taking  the  total  production  of 
power  for  the  years  you  have  testified  to,  1932  to 
'43  inclusive,  and  divided  by  the  amount  of 
power  used  for  pumj^ing  ?  A.     Yes. 

Q.     During  those  years?  A.     Yes. 

Q.  Now,  in  arriving  at  your  over-all  value  here, 
which  you  have  given  as  $375,477.00,  I  assume  that 
you  have  given  us  the  figure  of  the  fair  cash 
market  value  in  your  opinion,  is  that  correct? 

A.     Yes. 

Q.     Wliat  have  you  included  for  intangible  value  ? 

A.     I  have  included  a  total  of  $53,700.00. 
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Q.     Wliat  is  that  made  up  of? 

A.  That  is  made  up  of  preliminary  expense 
value,  going  value,  and  water  rights. 

Q.  Do  you  have  anything  for  nuisance  value,  Mr. 
Kurtichanof  ? 

A.     No,  not  as  such ;  I  don 't  recognize  it. 

Q.  Well,  as  a  matter  of  fact,  now,  it  is  not  en- 
tirely beyond  the  realm  of  possibility  that  some  power 
plant  might  not  want  to  buy  this  plant  so  it  would 
be  removed  from  the  market  for  possible  produc- 
tion of  power  by  others,  isn't  it  I  That  is  done, 
isn't  it?  A.     Not  that  I  know  of.  [1119] 

Q.    You've  never  heard  of  that  being  done? 

A.     No. 

Q.  As  a  matter  of  fact,  some  agencies  pay  quite 
a  bit  more  than  power  companies  are  worth  to  con- 
trol it,  don't  they.  A.     I  don't  know. 

Q.     You  did  not  give  that  any  value? 

A.    No. 

Q.     Did  you  ever  buy  or  sell  a  power  plant  ? 

A.     No. 

Q.  Have  you  included  anything  for  a  contrac- 
tor's fee? 

A.     That  is  included  in  the 

Q.  Preliminary  expense,  or  the  going  value,  or 
the  water  rights? 

A.    in  the  unit  prices. 

Q.     In  the  unit  prices? 

A.     In  the  unit  prices. 

Q.     What  about  overhead? 
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A.  Overhead  has  been  added  to  the  total,  and 
is  inckided  in  these  over-all  figures  of  reproduction 
cost. 

Q.     How  much  did  you  add  for  overhead  *? 

A.     I  included  15  per  cent  for  general  overheads. 

Q.  And  you  say  Mr.  Tinling  was  low  when  he 
included  8  per  cent,  wouldn't  you? 

A.     I  didn't  say. 

Q.  Well,  he  is,  isn't  he,  if  he  includes  [1120] 
only  8  per  cent? 

A.  Well,  he  might  have  been  talking  about  other 
overheads. 

Q.  Is  it  customary,  or  do  you  customarily  figure 
values  by  including  your  contractor's  fee  is  as  part 
of  the  cost  1  A.     Yes. 

Q.     Or  unit  prices'? 

A.     Where  a  contractor's  fee  is  involved. 

Q.  Well,  you  didn't  do  that  in  the  other  cases 
you  testified  in,  did  you? 

A.  Yes;  the  contractor  has  his  own  indirect 
costs,  which  are  his  overheads,  and  they're  included 
in  the  contractor's  over-all  costs. 

Mr.  Powell:     I  think  that's  all. 

Mr.  Ramsey:     I  think  that's  all. 

(Whereupon,   there  being  no   further  ques- 
tions, the  witness  was  excused.) 
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Mr.  Ramsey:     The  government  rests. 

Mr.  Powell:     We  have  very  short  rebuttal. 

Mr.  Ramsey:  If  the  court  please,  counsel  has 
suggested  that  for  the  purpose  of  completing  the 
record  both  as  to  the  government's  case  and  as  to 
the  District's  case,  it  might  be  well  to  stii)ulate 
in  this  proceeding  at  this  time,  first,  as  a  part  of 
the  government's  case,  that  all  of  the  lands  within 
the  boundaries  of  the  Priest  Rapids  Irrigation  Dis- 
trict were  acquired  by  the  government  through 
direct  purchase  or  through  filings  of  declaration 
of  [1121]  taking  in  this  proceeding,  civil  number 
128,  United  States  vs.  Alberts,  and  by  direct  negoti- 
ations where  the  title  was  acquiied  by  direct  pur- 
chase. Prior  to  the  filing  of  declaration  number  99, 
and  as  a  part  of  the  District's  case — well,  I  think 
I'll  let  counsel  state  that  himself. 

Mr.  Powell:  That  the  water  right  lands  that 
have  been  referred  to  here  as  being  the  water 
right  lands  designated  in  the  Black  Rock  Power 
and  Irrigation  Company  case  at  the  time  of  the 
taking  here  did  not  exceed  2000  acres  under  irri- 
gation and  in  private  ownership. 

Mr.  Ramsey :  The  government  so  stipulates  as  to 
both  matters. 

The  Court:  It  is  agreed  as  to  both  those  state- 
ments,   then  ? 

Mr.  Powell:     Yes,  your  Honor. 

The  Court:  The  record  may  show  that,  then, 
and  the  jury  may  receive  it  as  evidence. 
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WILLIAM  S.  WEBBER 
called  as  a  witness  on  behalf  of  the  defendant,  in 
rebuttal,  being  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Powell : 

Q.     Your  name  is  W.  S.  Webber? 

A.     Yes,  William  S.,  I  usually  sign  it. 

Q.     Did  you  formerly  reside  at  Hanford?  [1122] 

A.     I  did. 

Q.     How  many  acres  of  land  did  you  have  there? 

A.     My  son  and  I  were  farming  about  120  acres. 

Q.  Where  was  your  property  located  with  refer- 
ence to  the  lower  end  of  the  Priest  Rapids  Irriga- 
tion canal? 

A.     I  think  we  were  fourth  from  the  end. 

Q.     About  how  many  miles  from  the  end? 

A.    Well,  it  would  be  under  a  mile. 

Q.  Are  you  familiar  with  the  Hyer  property  that 
was  testified  to  yesterday? 

A.  Yes,  I  think  there  is  10  acres  lying  between 
that  particular  5  acres  and  one  of  my  son's  tracts. 

Q.  Testimony  was  given  that  this  property  did 
not  receive  adequate  water  during  part  of  the  sea- 
son because  it  was  so  near  the  end  of  the  canal. 
What  is  the  fact  about  there  being  water  at  the 
end  of  the  canal,  Mr.  Webber? 

A.  Well,  I  would  say  it  was  the  mis-use  of  water 
rather  than  the  shortage  of  water. 

Q.     In  what  respect? 

Mr.  Ramsey:  If  the  Court  please,  that's  not  a 
direct  answer  to  the  question. 

The  Court:     I  don't  believe  it  is. 
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Mr.  Powell:     I  think  that's  right,  your  Honor. 

Q.  Did  you  have  plenty  of  water  at  your  diver- 
sion'? 

Mr.  Ramsey:  Just  a  minute.  I  ask  that  [1123] 
the  witness  answer  the  previous  question. 

(Whereupon,  the  reporter  read  the  question, 
as  follows:  "Question:  Testimony  was  given 
that  this  property  did  not  receive  adequate 
water  during  part  of  the  season  because  it  was 
so  near  the  end  of  the  canal.  What  is  the  fact 
about  there  being  water  at  the  end  of  the  canal, 
Mr.  Webber"? 

A.  I  don't  recall  any  shortage  of  water  that 
would  materially  affect  any  crops. 

Q.     To  what  seasons  docs  that  apply? 

A.     Pardon  ? 

Q.     What  season  does  that  api^ly  to? 

A.     What  season? 

Q.  Yes.  You  say  there  was  no  shortage  of  water. 
It  must  have  been  in  some  season.  Was  it  1942, 
or  1943,  or  1941  ?  Well,  do  you  recall  of  any  short- 
age of  water  in  any  of  those  seasons? 

A.     No,  not  that  would  materially  affect  the  crop. 

Q.     Would  that  apply  to  Mr.  Hyer's  property? 

A.     Yes. 

Q.  In  other  words,  do  you  know,  did  he  get 
water  on  his  property  during  the  irrigation  sea- 
son ?  A.     Yes. 

Mr.  Powell:     That's  all.  [1124] 
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Cross-Examination 
By  Mr.  Ramsey: 

Q.  Well,  Mr.  Webber,  it  isn't  a  question  of 
whether  he  got  water  on  his  property  during  the 
irrigation  season  once,  or  twice,  or  half  a  dozen 
times,  or  a  dozen  times,  but  did  he  have  water 
available  at  all  times  during  the  irrigation  season, 
on  his  land  ?  A.     I  think  so. 

Q.    Well,  do  you  know? 

A.  Well,  of  course,  I  haven't  anything,  any  data, 
down.  Of  course,  undoubtedly  all  through  the  sea- 
son on  any  irrigation  canal  I  would  say  that  water 
was  off,  maybe,  or  shut  down  to  kill  the  moths  in 
the  canal,  or  something  of  that  effect,  of  that 
kind,  or  a  break  in  the  canal,  or  some  interruption. 

Q.  Was  there  different  times  during  the  season 
that  there  was  not  water  available  in  the  canal"? 

A.  I  don't  think  there  ever  was  any  irrigation, 
in  that  particular  irrigation  system  or  any  other, 
that  was  100  per  cent,  water  available  100  per  cent 
of  the  time,  in  any  irrigation  system. 

Q.  Well,  let's  have  a  direct  answer  to  the  ques- 
tion. 

The  Court :  I  'm  not  sure  what  the  question  was. 
Will  you  read  it? 

(Whereupon,  the  reporter  read  the  last  pre- 
vious question,  as  follows:  "Question:  Was 
there  different  [1125]  times  during  the  season 
that  there  was  not  water  available  in  the  canal  ? 

A.     Yes,  that's  true. 
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Q.  Was  there  times  for  a  day  or  several  days 
that  there  wasn't  water  available  in  the  canal  for 
irrigation  ? 

A.     Not  to  materially  affect  the  crop. 

Q.  Well,  now,  that's  your  conclusion.  I'm  asking 
now  as  to  the  fact  itself.  Was  there  times  during  the 
irrigation  season  where  for  a  day  or  several  days 
there  wasn't  water  available  in  the  canal  for  irri- 
gation ? 

A.  Well,  there  was  times  during  the  season  that 
there  wasn't  any  water  in  the  canal. 

Q.     For  several  days  at  a  time? 

A.  Well,  if  you  would  mean  by  several  days  that 
it  would  be  over  four  or  five  days,  I  would  say  no. 

Q.     Not  more  than  four  or  five  days? 

A.     That's  what  I  would  say. 

Q.  But  there  was  periods  of  four  or  five  days 
when  there  was  no  water  available  in  the  canal? 

A.  Well,  I  have  no  specific  record  of  it,  but  I 
would  say  that  that  w^ould  be  the  limit,  was  the  limit. 

Q.  Now,  what  sort  of  crops  were  you  growing 
Mr.  Webber,  on  your  lands  there,  and  your  son  as 
well? 

A.  We]],  we  were  growing  orchard  and  fruit 
crops,  and  rye,  and  vetch,  and  alfalfa.  [1126] 

Q.  What  sort  of  an  operation  were  you  carrying 
on? 

Mr.  Powell:  I  think  that's  not  proper  cross  ex- 
amination. 

Mr.  Ramsey:  Well,  it  is  preliminary,  if  the 
Court  please;  what  might  be  adequate  water. 

The  Court:     I'll  overrule  the  objection. 


1086  United  States  of  America  vs. 

(Testimony  of  William  S.  Webber.) 

Cross-Examination 
(Continued.) 

Q.  What  sort  of  an  operation  were  you  carrying 
on  on  the  place  there'?  A.     Us? 

Q.     Yes. 

A.     General  farming  and  fruit  growing,  largely. 

Q.     Dairying?  A.     No. 

Q.     How  many  acres  did  you  have  in  orchard? 

A.     Oh,  about  50. 

Q.     And  how  many  acres  in  alfalfa? 

A.     Well,  not  very  many;  I  don't  recall  just  how# 
it  was  segregated,  now.  It's  been  several  years  since 
I've  been  away  from  the  farm. 

Q.     Considerable  acreage  of  vetch? 

A.  Well,  we  grew  vetch  largely  as  a  cover  crop. 
We  did  not  make  it  a  practice  of  growing  it  as  a 
commercial  crop,  no. 

Q.  Well,  were  you  growing  any  other  [1127] 
money  crops  except  fruit? 

A.     That  was  largely  our  main  crop,  yes. 

Q.  Well,  now,  it's  a  fact,  isn't  it,  Mr.  Webber, 
that  the  requirements  of  row  crops,  vegetables,  and 
crops  of  that  nature,  would  be  entirely  different  as 
to  the  amount  of  water  and  as  to  the  intervals  on 
which  the  water  should  be  applied,  from  the  require- 
ments of  acreage  devoted  to  orchards? 

A.  Yes,  orchard  would  stand  a  longer  period  of 
drought,  or  no  water. 

Mr.  Ramsey :     I  think  that's  all. 

Mr.  Powell:     That's  all. 

(Whereupon,   there  being   no   further   ques- 
tions, the  witness  was  excused.) 
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BARRY  DIBBLE 

recalled  as  a  witness  on  behalf  of  the  defendant,  in 
rebuttal,  testified  as  follows: 

Direct  Examination 
By  Mr.  Powell: 

Q.  Mr.  Dibble,  have  you  have  any  experience  in 
de-silting  canals?  A.     Yes. 

Q.     Where? 

A.  Principally  on  the  Minadoka  Project  in 
Idaho. 

Q.  And  did  you  work  out  any  system  for  de- 
silting  canals'?  A.     Yes. 

Q.     Was  it  simple?  [1128]  A.     Yes. 

Q.     What  did  you  do? 

A.  We  used  a  disc  harro>v  that  was  stripped  of 
all  accessories  and  dragged  it  through  the  canal, 
stirring  up  the  silt  so  that  it  was  put  in  suspension 
and  then  carried  on  with  the  current. 

Q.     How  did  you  drag  the  disc? 

A.  Well,  at  that  time,  which  w\as  25  or  30  years 
ago,  we  used  horses  attached  to  the  disc  with  a 
chain,  one  team  on  each  bank  of  the  canal,  some- 
times; sometimes  with  the  disc  set  so  one  team 
could  pull  it. 

Q.  Is  it  possible  to  use  that  same  type  of  opera- 
tion in  de-silting  the  power  canal  at  Priest  Rapids? 

A.     Yes. 

Q.     Would  it  cost  $40,000.00  to  do  that? 

A.     No. 

Mr.  Powell:    That's  all. 
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Cross  Examination 
By  Mr.  Ramsey: 

Q.  Mr.  Dibble,  what  type  of  canal  was  it  that 
you  de-silted? 

A.     That  was  an  irrigation  canal. 

Q.  Yes.  Was  that  a  canal  dug  through  rock 
and  gravel,  or  a  concrete  surfaced  canal? 

A.     It  was  dug  through  rock  and  gravel. 

Q.     And  how  large  a  canal  was  it? 

A.  Oh,  there  were  very  many  different  sizes  of 
canals,  up  [1129]  to  2,000  second  feet  capacity,  and 
down. 

Q.  I  don't  mean  in  the  manner  of  capacity,  be- 
cause that  would  be  largely  dependent  upon  or  to  a 
considerable  degree  dependent  upon  the  rate  of  fall 
found  in  the  canal,  wouldn't  it?  A.     Yes. 

Q.  But  what  was  the  dimensions  of  the  canals 
themselves  ? 

A.  Oh,  up  to  100  foot  bottom,  down  to  probably 
6  feet. 

Q.     You  mean  100  feet  in  width  at  the  bottom? 

A.    Yes. 

Q.     Carrying  a  depth  of  water  of  what? 

A.     Oh,  as  much  as  6  or  7  feet. 

Q.  Didn't  you  find  it  a  little  difficult  to  handle 
a  disc  harrow  in  6  or  7  feet  of  water  with  a  team  on 
opposite  sides  of  the  ditch  100  feet  wide  at  the  bot- 
tom? A.     No,  it  worked  very  nicely. 

Mr.  Ramsey:    I  think  that's  all. 

(Whereupon,  there  being  no  further  ques- 
tions, the  witness  was  excused.) 
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GERALD  D.  HALL 

rocalled  as  a  witness  on  behalf  of  the  defendant,  in 
rebuttal,  testified  as  follows: 

Direct  Examination 
By  Mr.  Powell: 

Q.  Mr.  Hall,  you've  heard  the  testimony  con- 
cerning the  silting  of  the  new  channel'? 

A.     I  have.  [1130] 

Q.  And  I  believe  it  was  stated  that  an  item  of 
deferred  maintenance  of  approximately  $40,000.00 
was  deducted  from  the  value  of  the  canal  on  that 
account.  What  did  the  new  cut-off  channel  cost 
to  build? 

A.  The  new  cut-off  channel  from  the  point  of 
junction  of  the  old  channel  to  the  river  cost 
$8500.00. 

Q.  And  is  that  where  the  silting  was  testified  to 
have  been? 

A.     That's  where  the  majority  of  the  silt  is. 

Q.  And  state  whether  or  not  that  silt  goes  out 
when  the  current  increases? 

A.  Yes,  it  varies  according  to  stage  of  the  river ; 
can  be,  by  increasing  the  capacity  of  the  canal 
through  the  spillway,  kept  clear. 

Q.  What,  in  your  opinion,  would  be  the  cost  of 
the  deferred  maintenance,  that  is,  the  de-silting  of 
the  canal? 

A.  That  would  depend  on  how  you  would  remove 
it.  If  the  canal  were  not  enlarged  and  you  took  it 
out  by  drag  line  it  would  probably  cost  about 
$2500.00,  $3000.00.     If  the  canal  were  enlarged  to 
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the  spillway  the  cost  would  probably  be  $500.00  or 
$600.00.    It  would  mean  stirring  up  the  river  so  the 
silt  stays  aw^ash. 

Q.  It  would  be  possible,  would  it  not,  to  stir  up 
the  silt  and  have  it  carried  out  by  the  water? 

A.     Yes. 

Q.     And  what  method  is  used  for  that  purpose? 

A.  Well,  at  some  places  a  float  is  used,  with  a 
centerboard  set  cross-wise,  and  that  float  is  con- 
trolled by  cables  set  from  the  bank;  centerboard 
10  or  12  feet  long,  and  shift  it  back  and  forth,  start- 
ing at  the  upper  end.  That  depends  on  whether  you 
can  get  enough  water  to  give  you  velocity  at  the 
time.    If  you  can,  jou  can  use  that  method. 

Q.     And  then  what  happens  to  the  silt? 

A.  Either  wash  out  through  the  sjDillway,  or 
through  the  plant. 

Q.  Assuming  the  condition  of  the  canal  as  testi- 
fied to  by  Mr.  Kurtichanof,  with  reference  to  silt, 
what  in  your  oiDinion  would  be  the  cost  of  putting 
it  back  into  condition  as  it  was  in  1942  when  it  first 
built? 

A.  Well,  as  I  said  before,  if  you  take  it  out  with 
a  dragline,  probably  $2500.00. 

Q.     That  is  the  highest  it  would  cost? 

A.     $2500.00  to  $3000.00. 

Q.  Would  the  other  method  testified  to  by  Mr. 
Dibble  be  a  system  that  might  be  used? 

A.  Providing  you  had  capacity  dovm  to  the 
spillway.  There's  a  bottle-neck  there;  you  cannot 
get  through  the  same  as  you  can  through  the  two 
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entrance  canals,  that  is,  below  the  stages  of  enlarge- 
ment.   At  certain  stages  you  could  use  Mr.  Dibble's 
method.     If  it  was  enlarged  you  could  [1132]  use 
the  other  one. 

Q.  In  other  words,  the  canal  as  it  existed  in  1943 
was  the  same  as  a  6  inch  pipe  leading  into  a  3  inch 
pipe?  A.     That's  right. 

Q.  And  it  slows  down  the  velocity  of  tvater 
above?  A.     That's  right. 

Q.  Now,  you  have  stated,  Mr.  Hall,  on  your 
direct  examination,  that  the  measurements  you  took 
showed  78  second  feet  of  water  in  the  main  canal, 
through  the  pumps? 

A.  That  is  correct,  when  I  tested  the  pump  for 
efficiency. 

Q.     Pardon? 

A.     When  the  efficiency  test  was  run  on  the  pump. 

Q.  Reducing  that  to  acre  feet,  how  nmch  does 
that  amount  to  during  the  season? 

A-  That  would  be  in  round  numbers,  176  a  day, 
and  depending  on  the  length  of  the  season,  I  believe 
they  had  a  six  month  season  there,  about  35,000  acre 
feet  on  a  200  day  season. 

Q.  And  what  would  be  the  loss  through  evapora- 
tion and  seepage  before  deliveries  in  that  particular 
system  ? 

A.  Well,  I'd  estimate  that  at  about  25  per  cent. 
That  is  more  than  our  test  showed  in  the  canal  at 
one  particular  spot. 

Q.  Then  was  there  adequate  water  to  irrigate 
2,000  acres?        A.     Yes.  [1133] 
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Q.     In  the  year  1942?  A.     Yes. 

Q.     And  1943?  A.     Yes. 

Mr.  Powell:    That's  all. 

Cross-Examination 
By  Mr.  Ramsey: 

Q.  This  de-silting  operation,  you  propose  to 
agitate  the  silt  in  the  new  entrance  or  channel  cut 
into  the  canal,  is  that  the  idea? 

A.  Yes,  when  you  have  sufficient  volume  of 
water. 

Q.  Now,  by  what  means  do  you  propose  to  keep 
that  in  suspension  for  the  two  miles  down  to  the 
power  house? 

A.  Wouldn  't  attempt  it ;  you  would  try  to  divert 
it  at  the  spillway. 

Q.  Well,  in  order  to  divert  it  at  the  spillway,  you 
would  require  sufficient  water  to  be  above  the  level 
of  that  spillway,  wouldn't  you? 

A.  No,  there  are  openings  below  the  crest  of  the 
w^all,  spillway  openings. 

Q.  Yes,  but  those  openings  are  considerably 
below  the  level  of  the  canal  as  they  existed  out  there 
the  day  the  jury  viewed  it,  aren't  they? 

A.  Oh,  yes,  the  bottom  of  the  openings  is  below 
the  bottom  of  the  canal,  opposite  the  openings. 

Q.  That  you  think  would  operate  to  remove  the 
silt  down  as  far  as  the  spillway  there? 

A.  That  would  remove  the  bulk  of  it,  if  the 
stage  of  the  river  was  right.  You  can't  do  it  at  low 
water,  because  there  isn't  enough  capa<?ity. 
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Q.  But  it  wouldn't  remove  it  in  that  portion 
between  the  spillway  and  the  canal — I  mean  be- 
tween the  spillway  and  the  power  house? 

A.  No,  but  your  velocities  are  higher  there,  for 
the  same  quantity,  so  it  would  carry  better  through 
there. 

Q.  Any  silt  you  agitated  from  there  on  down 
w^ould  necessarily  pass  through  the  wheels  down  at 
the  plant,  wouldn't  it?  A.    That's  right. 

Q.  Wouldn't  that  have  a  very  eroding  effect  on 
the  wheels? 

A.  Depends  on  the  size.  There's  been  sand  and 
silt  going  through  for  years.  That's  been  one  of 
the  difficulties.  Each  year  as  the  water  gets  low 
and  increases  the  velocity  they  have  some  silt  and 
sand  going  through  the  wheels. 

Q.     That  would  be  small  material  ? 

A.  Yes;  however,  they  do  on  governor  changes 
at  times  get  some  rocks  in;  however,  that  isn't  the 
common  operation. 

Mr.  Ramsey:    I  think  that's  all. 

(Whereupon,  there  being  no  further  ques- 
tions, the  witness  was  excused.)  [1134] 

Mr.  Powell :    The  defendants  rests. 
Mr.  Ramsey:    The  government  rests. 
The  Court :    I  will  ask  the  jury  to  step  out  just  a 
moment. 


1094  United  States  of  America  vs, 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

The  Court:  I  didn't  want  to  embarrass  anyone, 
so  I  thought  I  would  have  the  jury  step  out  before 
I  asked  you  how  much  time  you  wanted  for  argu- 
ment. Anybody  might  hesitate  to  ask  for  a  long 
time  with  the  jury  present. 

Mr.  Ramsey:  Frankly,  if  the  Court  please,  weVe 
got  a  mass  of  evidence  here,  and  if  argument  to  the 
jury  is  to  do  any  good  at  all,  it  should  be  long 
enough  to  cover  the  mass  of  evidence,  particularly 
from  the  viewpoint  of  the  government,  because  all 
the  witnesses  nearly  are  on  the  District's  side  of 
the  case.  I  don't  want  to  take  any  longer  in  argu- 
ment than  is  absolutely  essential,  but  I  would  veiy 
much  dislike  being  cut  down  to  less  than  an  hour 
and  a  half. 

The  Court:  Would  an  hour  and  a  half  be  suffi- 
cient ? 

Mr.  Powell:  Yes,  your  Honor,  I  think  it  irs  a 
little  bit  more  than  we  will  need;  however,  I'd 
rather  [1135]  defer  to  counsel 's  wish  in  that  matter. 

Mr.  Ramsey :    I  submit  that  an  hour  and  a  half 
may  be  more  than  counsel  needs,  but  he  has  only  to 
go  into  the  testimony  of  a  single  witness,  whereas 
the  government  has  to  go  into  some  three  or  four; 
witnesses  on  value  alone. 

The  Court:  I'm  not  inclined  to  restrict  argu- 
ment. The  case  has  lasted  a  good  many  days,  and 
there  is  quite  a  lot  involved.    If  that  is  acceptable, 
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I'll  allow  an  hour  and  a  half.  I  have  another  case 
set  for  tomorrow.  It  is  not  a  jury  case.  I  thought 
I  might  be  able  to  get  started  on  that  by  about  3 
o'clock  if  we  started  at  9 :30.  Is  there  any  objection 
to  that? 

Mr.  Ramsey :    None  at  all. 

The  Court:  If  we  have  an  hour  and  a  half,  and 
perhaps  twenty  minutes  for  the  court's  instruc- 
tions, we  could  get  through  by  3  o'clock,  and  I 
could  have  some  time  on  the  other  case.  I'll  call 
the  jury  in,  then,  if  that  is  acceptable. 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jmy  and  one 
alternate  juror.) 

The  Court:  Now,  gentlemen  of  the  jury,  the 
case  is  all  through  except  the  argument  of  counsel 
and  the  court's  instructions,  and  that  will  take  per- 
haps a  little  [1136]  more  than  half  a  day.  I  want 
to  get  the  case  to  you  as  soon  as  possible,  and  get 
it  out  of  the  way,  as  I  have  another  case  set  for  to- 
morrow, not  before  a  jury.  We'll  start  at  9:30 
tomorrow  morning  instead  of  10.  Is  there  anyone 
who  can't  conveniently  get  here  at  9:30?  If  not, 
then,  we'll  meet  at  9:30  instead  of  10.  The  court 
will  adjourn  until  9:30. 

(Whereupon,  the  Court  took  a  recess  In  this 
cause  until  Thursday,  February  20,  1947,  at 
9:30  o'clock  a.m.)  [1137] 
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Yakima,  Washington,  February  20,  1947 
9:30  o'clock  A.M. 

(All  parties  present  as  before,  and  the  trial 
was  resumed.) 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 
The  Couii:, :     For  the  information  of  counsel  in 
their  argument,  I  will  state  rather  briefly  and  gen- 
erally how  I  propose  to  instruct  the  jury  in  this 
case. 

(Whereupon,  the  Court  advised  counsel  the 

instructions  that  would  be  given  to  the  jury  in 

this  cause.) 

Mr.  Powell:    May  I  inquire,  we  have  opened  and 

closed  the  evidence ;  will  be  also  open  and  close  the 

argument  ? 

The  Court:  Yes,  that  was  my  understanding  at 
the  outset,  that  since  you  have  the  burden  of  going 
forward  with  the  evidence  in  the  trial,  that  you  will 
follow  the  same  procedure  in  the  argument,  but  I 
don't  believe,  it  is  my  view,  that  that  does  not  or 
should  not  alter  the  burden  of  proof  that  the  law 
imposes  upon  the  government,  taking  the  property, 
to  prove  what  the  compensation  should  be.  [1139] 
Mr.  Powell :  There  is  a  lot  of  evidence  here  in 
the  record,  too,  in  connection  with  our  respective 
legal  theories,  and  it  is  my  understanding  we  will 
reserve  that  for  your  Honor  and  not  for  the  jury. 
The  Court :  Yes,  there  are  a  number  of  questions 
involved  here.    Under  the  application  of  the  theory 
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here,  the  verdict  will  cover  only  compensation  for 
that  portion  of  the  property  not  devoted  to  irriga- 
tion purposes.  We  will  have  a  finding  of  value, 
however,  as  to  the  rest  of  the  property.  Now,  it 
seems  to  me  that  is  about  all  we  could  do  with  the 
jury  here,  and  the  other  questions  that  will  arise  as 
to  how  to  make  a  credit  for  the  money  paid  on  the 
bonds,  and  such  as  that,  it  was  my  view  that  that 
should  be  taken  care  of  when  we  come  to  the  matter 
of  entering  the  judgment  on  the  verdict,  and  I  see 
no  reason  why,  if  it  is  necessary,  that  additional 
evidence  could  be  jut  in  at  that  time,  although  I 
don't  know  what  it  would  be.  I  think  the  record  is 
fairly  complete  now.  Have  you  any  ideas  on  that, 
Mr.  Ramsey? 

Mr.  Ramsey :  Well,  you  mean  as  to  the  last  mat- 
ter brought  up? 

The  Court:    Yes. 

Mr.  Ramsey:  I  don't  see  where  that  would  be 
involved  at  all  in  the  case  so  far  as  the  jury  is  con- 
cerned. It  is  a  matter  of  the  court  determining  its 
[1140]  formula. 

The  Court:  Yes,  I  think  so.  It  would  be  con- 
fusing to  the  jury  to  try  to  inform  them  what  the 
claims  should  be.  I  have  the  responsibility  of  de- 
termining what  the  law  is,  and  I'll  submit  it  in  this 
way,  and  then  of  course  you  make  your  record  by 
your  exceptions  and  your  proposed  instructions.  Is 
there  anything  else,  then,  before  we  start  the  argu- 
ment? Oh,  I'll  excuse  the  alternate  after  I've  in- 
structed. 


1098  United  States  of  America  vs, 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 
The  Court :    You  may  proceed  with  the  argument. 

(Whereupon,  Mr.  Powell  made  a  closing  ad- 
dress to  the  jury  on  behalf  of  the  defendant; 
Mr.  Ramsey  made  a  closing  address  to  the  jury 
on  behalf  of  the  petitioner,  and  Mr.  Powell 
made  a  final  address  to  the  jury  on  behalf  of 
the  defendant.) 

Whereupon,  the  Court  charged  the  jury  as  fol- 
lows: 

The  Court:  Members  of  the  jury,  you  have 
heard  the  testimony  and  the  argument  of  counsel 
and  it  is  now  the  duty  of  the  Court  to  instruct  you 
as  to  the  rules  of  law  by  which  you  are  to  be  guided 
in  your  deliberations.  It  is  your  duty  to  accept 
these  instructions  as  the  law,  and  to  follow  them. 
You  should  consider  them  as  a  whole  [1141]  and 
not  place  any  undue  emphasis  on  any  part  or  por- 
tion of  them. 

In  this  case,  the  petitioner,  the  United  States  of 
America,  has  acquired  for  public  use,  as  it  had  a 
right  to  do,  the  properties  of  the  defendants  de- 
scribed in  the  amended  petition.  It  is  not  disputed 
that  at  the  time  of  taking,  the  legal  title  to  all  such 
properties  was  vested  in  the  defendant  Priest 
Rapids  Irrigation  District,  and,  so  far  as  you  are 
concerned,  that  defendant  is  entitled  to  all  of  the 
compensation  to  be  paid  for  the  properties  taken. 
Therefore,   for  convenience,   throughout   these   in- 
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structions,  I  shall  refer  to  the  Priest  Rapids  Irri- 
gation District  as  if  it  were  the  only  defendant. 

The  Constitution  of  the  United  States  and  the 
Constitution  of  the  State  of  Washington  provide 
that  no  private  property  shall  be  taken  for  public 
use  without  just  compensation  being  made  to  the 
owner.  It  is  your  duty,  in  this  case,  to  determine, 
under  the  instructions  of  the  Court  and  the  evidence 
submitted  to  you,  the  just  compensation  that  should 
be  made  to  the  defendant  for  the  taking  of  the 
properties  involved. 

The  burden  of  proof  is  upon  the  United  States  to 
establish  by  a  fair  preponderance  of  the  evidence 
the  just  compensation  that  should  be  paid.  By 
"burden  of  [1142]  proof*  is  meant  the  burden  of 
producing  evidence  which  fairly  preponderates  over 
the  opposing  evidence.  The  term  **fair  preponder- 
ance of  the  evidence"  means  the  greater  weight  of 
the  evidence.  It  is  that  evidence  which  carries  the 
greater  convincing  power  to  your  minds,  regardless 
of  the  number  of  witnesses  who  may  have  testified 
on  one  side  or  the  other. 

Just  compensation  or  property  taken  for  public 
use  includes  all  of  the  elements  of  value  that  inhere 
in  such  property,  and  corresponds  to  the  full,  fair, 
cash,  market  value  thereof.  "Cash,  market  value" 
is  the  amount  for  which  the  property  would  be  sold 
at  the  time  the  property  was  taken  in  a  sale  for 
cash  between  an  informed  owner,  willing  but  not 
compelled  to  sell,  and  an  informed  buyer,  willing 
but  not  compelled  to  buy.  Therefore,  in  determin- 
ing the  just  compensation  to  be  paid  to  the  owner, 
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you  should  take  into  account  all  considerations 
shown  by  the  evidence  which  you  believe  might 
fairly  be  brought  forward  and  reasonably  be  given 
weight  in  negotiations  between  such  a  seller  and 
such  a  buyer.  The  question  whether  or  not  the 
owner  was  willing  to  sell  his  property  or  have  it 
condemned  should  not  be  considered  by  you.  An 
owner  may  not  want  to  part  with  his  property  be- 
cause of  its  special  adaptability  to  his  own  use,  but 
this  fact  should  not  be  taken  into  account  [1143] 
in  fixing  fair,  market  value.  Similarly,  you  should 
not  consider  the  need  of  the  property  by  the  United 
States  in  determining  its  market  value.  The  fact 
that  the  United  States  needed  the  property  in  no 
way  serves  to  increase  its  market  value,  and  con- 
sideration of  that  circumstance  has  no  place  in  your 
deliberations. 

Frequently,  market  value  is  established  by  actual 
sales  of  similar  property,  currently  made  in  a  free 
and  open  market.  However,  as  there  is  not  a  suffi- 
cient number  of  sales  to  establish  such  a  value  for 
electrical  properties  and  irrigation  systems,  in  de- 
termining the  market  value  of  such  properties  con- 
sideration should  be  given  to  various  factors  which 
have  a  bearing  on  the  market  value.  In  determin- 
ing fair,  cash,  market  value,  you  should  give  con- 
sideration to  the  estimated  cost  of  reproduction 
new;  the  estimated  cost  of  reproduction  new,  less 
depreciation ;  the  earnings  and  the  capitalized  earn- 
ings of  the  properties ;  the  uses  to  which  the  proper- 
ties were  being  put;  the  highest  and  use  uses  for 
which  they  were  or  might  be  suitable  and  avail aljlo 
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in  the  reasonably  near  future;  and  all  the  factors, 
facts,  and  things,  shown  by  the  evidence  which  you 
think  such  a  willing  seller  and  such  a  willing  buyer 
as  I  have  heretofore  described  to  you  would  take 
into  consideration  in  arriving  at  an  agreement  as 
to  price.  You  are  not  controlled  [1144]  or  bound 
by  one  or  more  of  the  elements  or  factors  just 
enumerated  to  you,  nor  are  you  required  to  give 
them  equal  weight  or  force.  It  is  for  you  to  deter- 
mine what  weight,  if  any,  you  give  to  each  and  all 
of  such  elements  and  factors. 

By  "cost  of  reproduction  new"  of  a  property  is 
meant  what  it  would  cost  to  reconstruct,  or  repro- 
duce, any  of  the  units  of  the  properties  existing  at 
the  time  they  were  taken,  under  conditions  and  at 
prices  for  materials  and  labor  prevailing  at  that 
time.  "Depreciation"  is  the  loss,  not  restored  by 
current  maintenance,  which  is  due  to  all  the  fac- 
tors causing  the  ultimate  retirement  of  the  property. 
These  factors  embrace  wear  and  tear,  decay,  inade- 
quacy, and  obsolescence. 

Although  capitalization  of  earnings  may  not  be 
considered  by  itself  as  a  measure  of  value  of  the 
property,  you  may  consider  it  as  one  of  the  elements 
which  would  be  taken  into  accoimt  by  an  informed 
seller  and  an  informed  buyer  in  arriving  at  a 
mutually  acceptable  price.  In  any  consideration 
you  may  give  to  capitalization  of  earnings,  you 
are  not  to  assume  any  rate  at  which  earnings  would 
be  capitalized,  but  you  are  to  determine  for  your- 
selves, under  the  evidence,  a  rate  of  capitalization. 

You  are  instructed  that  in  determining  the  value 
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of  the  properties  in  this  case,  you  must  have  in 
mind  the  date  of  taking  and  fix  the  values  as  of  such 
date,  that  is,  fix  the  values  of  the  irrigation  proper- 
ties as  of  April  1,  1943,  and  of  the  power  proper- 
ties as  of  October  1,  1943. 

Because  of  the  peculiar  and  complex  legal  prob- 
lems involved,  you  will  be  asked  to  find  separately 
the  value  of  the  property  of  the  defendant  devoted 
and  applied  to  irrigation  purposes  and  the  value  of 
its  property  devoted  and  applied  to  purposes  other 
than  irrigation  at  the  time  it  was  taken  by  the 
United  States.  The  value  of  the  irrigation  prop- 
erty will  be  stated  by  you  in  answ^er  to  a  special 
interrogatory  submitted  to  3^ou  by  the  Court.  The 
value  of  the  non-irrigation  property,  only,  will  be 
embraced  in  your  general  verdict.  Later  on,  I 
shall  give  you  more  detailed  instructions  on  this 
point. 

Testimony  has  been  given  in  this  case  by  wit- 
nesses who  are  called  "experts."  The  testimony 
of  such  witnesses  is  admitted  in  cases  where  the 
values  of  properties,  such  as  those  involved  here, 
are  in  issue.  An  "expert"  witness  is  one  who  is 
skilled  in  any  particular  matter,  or  possessed  of 
particular  knowledge  concerning  any  such  matter, 
acquired  by  study,  training,  observation,  or  ex- 
perience. You  are  not  bound  by  any  expert  testi- 
mony [1146]  but  it  should  be  considered  by  you 
in  connection  with  the  other  evidence  in  the  case. 

At  the  outset  of  this  trial  you  were  taken  to  view 
the  properties  involved.  This  was  done  in  order 
that  you  might  better  understand  and  evaluate  the 
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testimony  to  be  given  and  also  to  aid  you  in  coming 
to  a  correct  conclusion  as  to  the  just  compensation 
to  be  awarded  to  the  owner  of  the  properties.  The 
evidence  consists  of  what  you  have  seen  of  the 
properties,  as  well  as  of  the  testimony  of  the  wit- 
nesses who  have  appeared  in  Court.  That  which 
you  have  seen  and  that  which  you  have  heard 
from  the  witness  stand  are  both  to  be  duly  weighed 
and  considered. 

You  are  the  sole  and  exclusive  judges  of  the 
evidence  and  of  the  credibility  of  the  several  wit- 
nesses and  of  the  weight  to  be  given  to  the  testimony 
of  each.  In  weighing  the  testimony  of  a  witness 
you  have  a  right  to  consider  his  demeanor  upon  the 
witness  stand,  his  apparent  fairness  or  lack  of 
fairness,  his  apparent  candor  or  lack  of  candor, 
the  reasonableness  or  unreasonableness  of  his  testi- 
mony, the  interest  you  ma}^  believe  he  feels  in  the 
result  of  the  trial,  and  any  other  fact  or  circum- 
stances arising  from  the  evidence  which  appeals 
to  your  judgment  as  in  any  way  affecting  his 
credibility.  You  may  give  to  the  testimony  of  each 
of  the  witnesses  [1147]  just  such  degree  of  weight 
as  in  your  judgment  it  is  entitled  to  receive. 

You  will  be  slow  to  believe  that  any  witness  has 
testified  falsely  in  the  case,  but  if  you  do  believe 
that  any  witness  has  wilfully  testified  falsely  to 
any  material  matter,  then  you  are  at  liberty  to 
disregard  the  testimony  of  such  witness  entirely, 
except  in  so  far  as  the  same  may  be  corroborated 
bv  other  credible  evidence  in  the  case. 
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In  arriving  at  your  verdict  you  are  not  per- 
mitted to  add  together  different  amounts  repre- 
senting the  respective  views  of  different  jurors  and 
to  divide  the  total  by  12  or  by  some  other  figure 
intended  to  represent  the  number  of  jurors  or 
ideas  represented.  Such  would  be  a  quotient  ver- 
dict and  would  be  contrary  to  law  and  to  your  oath. 
Under  your  oath  you  are  only  permitted  to  return 
a  verdict  for  that  amount  which,  in  your  honest 
judgment  under  the  evidence  and  these  instructions, 
represents  the  just  compensation  to  be  paid  by  the 
petitioner  to  the  defendant. 

You  are  instructed  that  in  your  determination 
of  the  value  of  the  property,  you  are  not  to  con- 
sider the  property  as  carrying  either  any  benefits 
or  any  burdens  of  the  contract  between  the  district 
and  the  Pacific  Power  &  Light  Company,  as  to 
which  contract  there  has  [1148]  been  testimony. 
The  provisions  of  that  contract  and  testimony 
regarding  it  are  evidence  which  you  may  take  into 
account  in  determining  value,  just  as  other  evidence 
regarding  earnings  and  their  capitalization  may 
be  considered  as  one  of  the  elements  to  be  taken 
into  account  in  arriving  at  the  value  of  the  prop- 
erty. The  weight  to  be  given  evidence  regarding 
that  contract,  like  the  weight  to  be  given  other  evi- 
dence on  earnings  and  capitalization  of  earnings, 
is  for  you  to  determine. 

There  have  been  received  in  evidence  four  certi- 
fied copies  of  water  appropriations  which  are  re- 
ceived for  the  limited  purposes  of  showing  whether 
the  defendant  district  had,  at  the  dates  of  taking. 
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the  right  to  divert  from  the  Columbia  River  suffi- 
cient water  for  irrigation  and  power  purposes  as 
was  required  by  it,  or  might  be  required  in  the 
reasonably  near  future,  and  you  shall  consider  such 
water  appropriations  only  in  the  light  of  the  use 
being  made  of  them  on  the  dates  of  taking,  or  such 
use  as  might  have  been  made  of  them  by  the  dis- 
trict within  a  reasonable  time  thereafter. 

Under  the  circumstances  and  the  law  as  construed 
and  applied  by  the  court  your  verdict  must  be  lim- 
ited to  a  finding  of  just  compensation  for  only  that 
part  of  the  defendant's  properties  involved  in  this 
action  devoted  to  purposes  other  than  irrigation 
purposes.  First,  you  [1149]  should  find  and  include 
in  your  verdict  the  full,  cash,  market  value  of  any 
property  of  the  defendant  which  you  find  from 
the  evidence  was  not  in  any  part,  or  to  any  extent, 
devoted  to  irrigation  purposes.  Then,  you  should 
include  in  your  verdict  also  that  portion  of  the 
power  properties  of  the  defendant  not  devoted  to 
irrigation  purposes.  In  order  to  do  that,  you  must 
make  an  allocation  of  the  value  of  the  power  prop- 
erties of  the  defendant  between  irrigation  and  non- 
irrigation  purposes.  You  should  first  find  the  full, 
cash,  market  value  of  such  electric  power  proper- 
ties, namely,  the  power  plant  with  its  allied  facili- 
ties and  the  power  transmission  line  from  the  power 
plant  to  Coyote  Junction.  Then  you  should  deter- 
mine in  what  fractional  part  or  percentage  such 
power  properties  were  devoted  and  applied  to  non- 
irrigation  purposes  at  the  time  of  taking,  or  which, 
in    all    probability,    would    have    been    so    applied 
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witliin  the  reasonably  near  future.  You  should 
then  include  in  your  verdict  that  part  or  percentage 
of  the  value  which  you  find  from  the  evidence  was 
so  applied  and  devoted  to  non-irrigation  purposes. 

You  will  be  asked  to  find  separately,  in  answer 
to  a  special  interrogatory,  the  cash,  market  value 
of  that  part  of  the  defendant's  properties  involved 
in  this  action  which  was  devoted  and  applied  to 
irrigation  purposes  [1150]  at  the  time  of  taking. 
This  interrogatory  finding  of  value  should  include 
the  fair,  cash,  market  value  of  the  irrigation  works 
of  the  district,  namely,  the  pumping  plant,  the 
power  transmission  line  from  Coyote  Junction  to 
the  pumping  plant,  the  main  and  lateral  irrigation 
canals,  and  that  part  or  percentage  of  the  power 
plant  and  the  transmission  line  from  the  plant  to 
Coyote  Junction  devoted  and  applied  to  irrigation 
purposes  at  the  time  of  taking,  or  that  would  have 
been  so  devoted  and  applied  in  all  probability  within 
the  reasonably  near  future. 

In  short,  members  of  the  jury,  you  are  to  divide 
and  allocate  the  cash,  market  value  of  defendant's 
properties  in  accordance  with  its  irrigation  and  non- 
irrigation  uses  and  purposes.  The  non-irrigation 
value  which  you  find  should  be  included  in  your 
general  verdict.  The  irrigation  value  which  you 
find  should  be  included  in  your  statement  of  value 
in  answer  to  the  special  interrogatory.  The  sum 
of  these  two  amounts,  the  amount  of  your  general 
verdict  and  the  amount  of  your  answer  to  the 
special  interrogatory  added  together,  should  equal 
the  fair,  cash,  market  value  of  all  of  the  properties j 
of  the  defendant  involved  in  this  action. 
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In  determining  and  making  your  allocation  of 
tlie  value  of  the  defendant's  power  properties  to 
irrigation  [1151]  and  non-irrigation  purposes,  you 
may  take  into  consideration  the  generating  capacity 
at  the  time  of  taking  of  defendant's  power  plant, 
the  demands  upon  the  plant  for  power  to  pumj) 
w^ater  to  irrigate  the  lands  then  under  irrigation 
in  the  district,  or  that  in  all  probability  would  have 
been  under  irrigation  within  the  reasonably  near 
future,  and  the  excess  of  iDower  for  commercial 
sale  remaining  after  such  irrigation  demands  had 
been  met.  You  may  also  take  into  consideration 
any  other  jDertinent  facts  and  circumstances  shown 
by  the  evidence,  which  may  aid  you  in  making  such 
allocation. 

This  being  a  condemantion  case,  the  State  law 
governs  as  to  the  number  of  jurors  required  to  agree 
upon  a  verdict  and  when  ten  of  your  numbei*  have 
agreed  upon  a  verdict,  it  shall  be  returned  into 
Court  and  shall  stand  as  the  verdict  of  the  jury. 
Likewise,  only  ten  of  ,your  number  are  required  to 
agree  upon  your  answer  to  the  special  interrogatory 
submitted  by  the  Court.  When  you  retire  to  your 
jury  room  to  deliberate,  it  will  be  your  duty  to 
select  one  of  your  number  as  Foreman.  He  will 
return  your  verdict  when  you  have  agreed  upon  it 
and  will  communicate  with  the  Court,  if  necessary. 
You  will  take  with  you  to  the  jury  room  the 
amended  petition  for  condemnation;  the  exhibits 
in  the  case;  the  notes  which  you  have  taken  during 
the  trial:  a  [1152]  blank  form  of  verdict;  and  a 
blank  form  of  special  interrogatory. 
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The  blank  form  of  verdict,  omitting  the  formal 
heading,  reads  as  follows: 

"We,  the  Jut  J  in  the  above  entitled  cause, 
find  that  the  just  compensation  to  be  paid  for 
the  taking  of  that  portion  of  the  properties 
of  the  defendant.  Priest  Rapids  Irrigation  Dis- 
trict, not  devoted  and  applied  to  irrigation  pur- 
poses, is  $ " 

The  form  of  special  interrogatory  reads  as  fol- 
lows: 

"What  was  the  fair,  cash,  market  value  at 
the  time  of  taking  of  that  part  and  portion  of 
the  properties  of  the  defendant,  Priest  Rapids 
Irrigation  District,  taken  by  the  United  States, 
devoted  and  applied  to  irrigation  purposes? 
Answer:  $ " 

The  jury  will  retire  for  just  a  few  minutes,  and 
then  will  come  back  in  again. 

(Whereupon,  the  following  proceedings  were 
had  without  the  presence  of  the  jury  and  one 
alternate  juror.) 

The  Court:  The  clerk  has  prepared  an  index 
list  of  exhibits  that  I  think  would  be  helpful  to  the 
jury.  Have  you  any  objection  to  sending  it  out 
with  the  exhibits?     [1153] 

Mr.  Powell :  We  have  no  objection  to  that,  your 
Honor. 

The  Court:  Will  you  stipulate  to  that,  Mr.  Ram- 
sey? 

Mr.  Ramsey:     Yes,  your  Honor. 
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The  Court :  You  may  now  take  your  exceptions, 
gentlemen,  beginning  with  the  defendants. 

Mr.  Cheadle:  If  the  Court  please,  the  defend- 
ant District  takes  exception  to  the  Court's  refusal 
to  grant  instruction  number  5.  I  might  state  to 
your  Honor  that  I  was  attempting  to  keep  an  ac- 
count upon  these  instructions  as  your  Honor  in- 
structed the  jury,  and  if  I  have  misunderstood  or 
not  gotten  all  of  your  Honor's  instructions  it  is 
due  to  my  own  shortcomings.  I  believe  that  instruc- 
tion number  5  was  refused.  It  is  the  one  wliich 
reads  as  follows:  "You  are  instructed  that  just  com- 
pensation may  be  more  or  less  than  the  District's 
investment.  The  District  may  have  acquired  the 
property  for  less  than  it  is  worth,  or  it  may  have 
paid  a  speculative  or  exorbitant  price.  The  value 
may  have  changed  substantially  while  the  ])roperty 
was  held  by  the  District"  and  so  forth.  We  submit, 
your  Honor,  that  it  was  error  to  refuse  that  instruc- 
tion, because  it  is  in  accordance  with  the  law  as 
laid  down  by  the  Supreme  Court  of  the  United 
States  in  the  Olson  case,  appearing  [1154]  in  vol- 
ume 292  of  the  official  United  States  Reports,  and 
particularly  because  in  this  case,  in  questions  and 
in  some  of  the  testimony,  there  has  been  placed 
before  the  jury  what  the  jury  might  well  imply  as 
a  situation  in  which  they  were  to  take  into  consid- 
eration what  the  District  paid. 

The  Court:  I  might  say,  Mr.  Cheadle,  that  I 
refused  that  instruction  because  I  thought  there 
was  no  basis  for  it  in  the  evidence.  There  was  no 
evidence  of  historical  book  cost  or  other  book  cost 
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of  this  property,  and  there  was  an  offer  to  prove 
what  the  District  paid  for  it  at  the  time  the  Dis- 
trict acquired  the  property.  Objection  was  sustained 
to  that,  and  it  was  not  admitted. 

Mr.  Cheadle:  That  is  true,  your  Honor  but 
there  was  evidence  of  the  amount  of  bonds  issued 
for  the  purpose  of  acquiring  at  the  receiver's  sale. 

The  Court:  Well,  there  was  evidence  of  the 
amount  of  bonds  outstanding  at  the  time  the  Dis- 
trict started,  but  was  there  any  evidence  that  was 
all  paid  to  the  receiver? 

Mr.  Cheadle:  No,  your  Honor,  but  there  was 
evidence  as  to  the  amount  of  bonds  which  were 
issued  by  the  District  at  the  time  it  acquired  the 
property  at  the  receiver's  sale.  As  I  recollect,  it 
was  $125,000.00.  Moreover,  the  evidence  introduced 
with  regard  to  earnings  [1155]  during  this  period, 
1932  to  1942,  we  submit  has  the  same  sort  of  bearing 
as  evidence  as  to  what  the  owner  paid  for  the  prop- 
erty. Will  the  Court  permit  me  to  group  my  state- 
ment with  regard  to  more  than  one  instruction? 

The  Court:     Oh,  yes. 

Mr.  Cheadle:  Instructions  9  and  10,  your 
Honor 

The  Court:  I  might  say  that  I  am  not  trying 
to  interfere  with  your  making  exceptions.  I  thought 
it  might  be  helpful  for  you  to  know  the  reason  I 
refused  to  give  it;  also  if  comisel  for  the  govern- 
ment thinks  any  instruction  should  have  been  given 
I  would  appreciate  his  comments  on  that,  because 
we  don't  want  to  get  error  in  this  record. 
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Mr.  Cheadle:  The  defendant  District  takes  ex- 
ception to  the  Court's  refusal  to  grant  instruction 
number  9  and  instruction  number  10.  Instruction 
number  9,  your  Honor,  presents  the  defendant  Dis- 
trict's position,  which  has  been  argued  as  frequently 
before  this  Court  as  has  the  government's  position. 
I  thinlc  I  need  say  nothing  further  in  regard  to 
that.  Instruction  number  10  we  believe  comes  within 
the  same  category,  although  it  is  based  on  the  facts 
as  brought  out  in  the  trial,  namely,  that  the  irriga- 
tion properties  were  taken  by  the  government  on 
April  1,  and  that  therefore,  on  October  1,  when  the 
power  properties  were  taken,  there  just  could  not 
be  [1156]  any  burden  upon  the  power  properties 
to  serve  the  irrigation  system  of  the  District.  We 
believe  that  instruction  number  10  is  a  variation 
and  directed  at  a  particular  situation,  but  is  still 
in  the  same  category  as  instruction  number  9,  and 
for  the  purpose  of  saving  time,  if  the  Court  will 
permit,  we  will  base  our  grounds  for  exception  re- 
garding those  two  instructions  on  the  same  grounds 
as  stated  in  our  exception  to  the  Court's  rulings  at 
the  outset  of  this  trial,  and  if  the  Court  will  ])ermit, 
I  will  hand  to  the  reporter  a  copy  of  those  earlier 
grounds  which  were  stated  in  writing  and  placed 
in  the  record. 

The  Court:  I  see  no  objection  to  that  if  Mr. 
Ramsey  has  no  objection.  I  think  a  statement  of 
your  reasons  should  appear  at  this  point.  You  may 
make  them  by  handing  the  reporter  a  copy. 

Mr.  Cheadle:     Very  well. 
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(The  following  inserted  in  the  record  by  the 
reporter  at  the  direction  of  Court  and  coun- 
sel.) 

The  defendant  Priest  Rapids  Irrigation  District 
notes  exception  to  the  Court's  rulings  that  compen- 
sation will  not  be  allowed  for  the  district's  so-called 
irrigation  properties  and  will  be  allowed  only  for 
the  district's  so-called  non-irrigation  properties; 
that  part  of  the  value  of  the  district's  power  prop- 
erties will  be  allocated  to  and  included  with  the 
district's  so-called  irrigation  [1157]  properties  and 
no  compensation  allowed  for  said  part;  that  the 
value  of  the  so-called  irrigation  properties  shall  be 
determined  b}^  the  jury  for  limited  purposes  such 
as  aiding  in  disposition  of  the  questions  arising 
from  payment  of  the  district's  bonds  with  money 
deposited  in  the  registry  of  the  Court  at  the  time 
of  filing  of  the  declaration  of  taking,  to  the  exclu- 
sion of  an  award  for  said  irrigation  properties ;  and 
that  the  trial  before  the  jury  will  be  conducted  ac- 
cordingly. Said  rulings  having  been  amiounced  by 
the  Court  in  chambers,  a  procedure  agreeable  to 
counsel  for  both  the  petitioner  and  the  defendant 
district,  the  appropriate  occasion  for  making  this 
exception  a  matter  of  record  is  in  connection  with 
the  petitioner's  objection  and  the  Court's  ruling, 
just  made,  since  they  involve  the  conflicting  legal 
positions  of  the  petitioner  and  defendant  district 
and  the  Court's  rulings  thereon  annomiced  in  cham- 
bers. 


I 
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This  exception  by  the  defendant  district  is  based 
on  the  following  grounds : 

1.  The  Court's  rulings  deny  to  defendant  dis- 
trict the  constitutional  protection  of  the  fifth  amend- 
ment to  the  Constitution  of  the  United  States  of 
America:  "nor  shall  private  property  be  taken  for 
public  use,  without  just  compensation;" 

2.  The  Acts  of  Congress  under  the  authortiy  of 
[1158]  which  the  Government  instituted  this  con- 
demnation proceeding,  and  which  Acts  of  Congress 
are  recited  in  the  original  and  amended  petition  in 
Civil  No.  128  and  in  the  amended  petition  and  dec- 
laration of  taking  in  Civil  No.  128-99,  require  that 
there  be  determination  of  just  compensation  for  the 
district's  properties  which  in  this  condemnation 
proceeding  the  Government  has  taken  in  the  exer- 
cise of  its  power  of  eminent  domain; 

3.  That  proceedings  under  the  Declaration  of 
Taking  Act  (40  U.S.C.  258a)  and  its  provisions  for 
deposits  paid  into  the  registry  of  the  Court  and  for 
vesting  of  title  in  the  Government  are  merely  ancil- 
lary to  the  main  condemnation  proceeding,  and 
cannot  be  used  as  a  device  for  avoiding  the  basic 
constitutional  and  statutory  requirement  that  in 
this  condemnation  proceeding  there  be  a  judicial 
determination  and  award  of  just  compensation  for 
the  district's  property — a  use  which  the  Govern- 
ment has  attempted  in  Civil  No.  128  and  \vliicli 
the  Coui*t's  rulings  partially  allow; 

4.  The  pleadings  and  record  in  Civil  No.  128 
show  that  in  the  previous  proceedings  in  No.  128 


1114  United  States  of  America  vs. 

there  has  not  been  any  determination  or  award  of 
just  compensation  for  the  defendant  district's  prop- 
erties; 

5.  The  "acquisition  policy"  of  the  War  Depart- 
ment and  the  Government's  contention  in  support 
thereof,  which  [1159]  the  Court's  rulings  uphold 
in  part,  cannot  properly  be  construed  as  more  than 
a  claim  to  part  or  all  of  the  compensation  award 
for  the  district's  properties,  which  claim  should  be 
considered,  if  at  all,  after  determination  of  the 
amount  of  the  award  and  not  as  a  device  for  evad- 
ing determination  and  award  of  compensation;  and 

6.  The  "acquisition  policy"  of  the  War  De- 
partment and  the  Government's  contentions  are 
based  on  the  Government's  construction  of  state 
statutes  and  decisions  which  are  not  applicable  to 
the  situation  of  the  defendant  district,  or  which  at 
least  have  never  been  held  applicable,  and  which 
this  Court's  rulings  of  June  1,  1946,  and  February 
11,  1947,  properly  leave  for  State  Court  determina- 
tion, as  to  the  district's  non-irrigation  properties, 
but  as  to  irrigation  properties — erroneously  decide 
in  the  Government's  favor  "on  the  basis  of  pre- 
liminary guesses  regarding  local  law." 

The  defendant  district  requests  that  this  excep- 
tion not  be  deemed  waived  or  jeopardized  in  any 
way  during  the  course  of  the  trial  by  reason  of 
interrogation  of  witnesses  or  introduction  of  evi- 
dence in  a  manner  that  is  in  accordance  with  the 
Court's  rulings  to  which  this  exception  is  taken. 
(End  of  insertion.) 
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Mr.  Cheadle:  The  defendant  District  takes  ex- 
ception [1160]  to  the  Court's  refusal  to  grant  in- 
struction number  11.  That  instruction  l^egins  as 
follows  "You  are  instructed  that  in  arriving  at 
your  verdict  you  should  disregard  evidence  aiid 
testimony  regarding  the  relations  and  transactions 
after  April  1,  1943"  and  so  forth;  and  your  Honor, 
we  take  exception  also  to  the  Court's  refusal  to 
grant  instruction  number  12,  and  I  believe  it  may 
be  deemed  in  the  same  category  as  instruction  num- 
ber 11,  and  reasons  stated  for  both  exceptions.  In- 
struction 12  reads  "You  are  instructed  that  in  de- 
termining the  value  of  the  property  you  are  to  dis- 
regard the  testimony  you  have  heard"  and  so  forth ; 
your  Honor,  as  I  heard  you  instruct  the  jury  I  am 
sure  that  some  of  what  we  have  submitted  in  those 
requested  instructions  11  and  12  was  incoi'porated 
in  your  Honor's  instructions.  However,  we  feel  that 
we  must  take  exception  to  the  refusal  to  grant  our 
requested  instructions  11  and  12,  because  in  those 
requested  instructions  we  have  deliberately  re- 
quested rather  specific  instruction  on  the  law  bear- 
ing on  those  matters.  It  is  our  position,  your  Honoi-, 
that  those  matters  are  irrelevant  to  the  issues  in 
this  condemnation  case,  but  because  of  questions 
asked  by  government  counsel,  some  testimony 
elicited  by  government  counsel,  and  what  appears 
particularly  regarding  the  power  company  contract 
in  government  counsel's  address  to  the  jury,  we  be- 
lieve that  [1161]  it  was  error  to  refuse  to  grant 
those  instructions,  and  that  the  jury  should  have 
been  instructed  as  we  request. 
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Mr.  Powell:  If  your  Honor  please,  may  I  add, 
I  think  in  order  to  keep  our  record  we  should  ex- 
cept to  your  Honor  having  given  an  instruction 
asking  that  the  property  be  valued  separately,  so 
that  we  may  keep  our  record  and  theory  throughout 
the  case,  we  w^ant  to  except  on  the  same  ground  as 
the  exception  previously  given  as  to  9  and  10,  given 
to  the  reporter  and  inserted  in  the  record.  We  feel 
that  all  the  property  should  be  valued  as  one,  and 
the  District  compensated  for  all. 

Mr.  Ramsey:  If  the  Court  please,  I  seem  to  be 
unable  to  locate  my  copy  of  petitioner's  requested 
instructions  1  and  2. 

The  Court  Yes,  you  had  just  two  that  you  pro- 
posed. 

Mr.  Ramsey:  Yes;  thank  you.  To  the  Court's 
failure  and  refusal  to  give  to  the  jury  petitioner's 
requested  instruction  number  1,  as  follows:  "You 
are  instructed  that  the  petitioner  United  States  of 
America  prior  to  the  filing  of  declaration  of  taking 
99  had  already  acquired  by  direct  purchase  and  by 
the  filing  of  declarations  of  taking  all  of  the  lands 
within  the  bomidaries  of  the  Priest  Rapids  Irriga- 
tion District,  and  was  at  the  time  of  the  filing  of 
declaration  of  taking  99  the  fee  owner  of  all  lands 
within  the  boundaries  of  the  [1162]  said  Priest 
Rapids  Irrigation  District,  and  I  further  instruct 
you  that  by  the  acquisition  of  the  title  to  all  of  the 
lands  within  the  District  the  petitioner  acquired 
an  interest  amounting  to  the  full  beneficial  use  to 
all  of  the  facilities  of  the  Priest  Rapids  Irrigation 
District   and   that   said   Priest    Rapids   Irrigation 
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District  retained  only  the  naked  legal  title"  and  so 
forth;  I  need  only  say  that  that  defines  the  gov- 
ernment's position  in  this  proceeding,  and  exception 
is  taken  to  the  Court's  failure  to  give  the  instruction 
in  line  with  the  record  made  by  the  petitionei* 
throughout  the  trial  of  the  case. 

Instruction  number  2,  "I  instruct  you  that  since 
under  declaration  of  taking  99  the  petitioner  United 
States  of  America  took  from  the  Priest  Rapids 
Irrigation  District  only  the  naked  legal  title,  not 
coupled  with  any  beneficial  interest  in  and  to  the 
properties  of  the  district  in  said  declaration  of 
taking  described,  your  verdict  in  this  case  should 
be  for  a  nominal  sum  only";  to  the  failure  to  give 
this  instruction,  and  the  refusal  to  do  so,  the  peti- 
tioner excepts  for  the  same  reason. 

The  petitioner  United  States  of  America  further 
excepts  to  the  instruction  of  the  Coiu*t  in  which  the 
jury  was  instructed  that  the  burden  of  proof  in 
this  proceeding  rested  upon  the  government.  The 
government's  position  in  that  matter  is  that  if  the 
opening  and  closing  of  [1163]  the  case  and  the  order 
of  the  case  is  changed,  the  burden  of  proof  shifts 
with  it. 

To  the  instruction  of  the  Court  to  the  jury  in- 
structing them  that  in  fixing  the  value,  the  fair 
value,  of  the  properties  of  the  district  not  devoted 
to  irrigation  they  might  capitalize  the  earnings  of 
the,  or  rather,  the  estimated  earnings  of  the  district, 
or  of  the  operation  of  the  plant  and  the  power  facili- 
ties, the  government  excepts — I  don't  think  I  have 
made  that  clear;  strike  "the  government  excepts" 
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— as  one  element  establishing  or  tending  to  estab- 
lish the  value  of  the  properties,  the  government  ex- 
cepts for  the  reason  that  any  computation  or  capi- 
talization in  this  case  would  necessarily  be  predi- 
cated upon  a  sum  to  be  determined  by  the  jury  at 
a  rate  to  be  determined  by  the  jury,  and  that  it 
takes  them  into  the  realm  of  pure  speculation. 

To  the  instruction  of  the  court  instructing  the 
jury  that  they  may  consider  defendant's  exhibits 
5,  6,  7,  and  8  as  the  basis  for  their  right  to  divert 
and  use  water  for  irrigation  and  for  power  pur- 
poses, the  government  excepts  for  the  reason  that 
it  is  the  contention  of  the  government  that  the  ex- 
hibits cannot  serve  as  the  basis  for  any  rights  involv- 
ing water  rights  at  all,  and  that  they  do  not  tend 
in  any  way  to  establish  any  water  right,  and  there- 
fore could  not  be  considered  by  the  jury  [1164]  for 
that  purpose. 

To  the  Court's  instruction  to  the  jury  instructing 
them  that  they  may  and  should  determine  the  value 
of  the  district's  non-irrigation  properties  by  a  com- 
putation of  the  per  cent  or  fractional  part  of  the 
properties  which  are  devoted  to  strictly  non-irriga- 
tion use,  and  a  determination  of  the  fair  market 
value  of  those  properties,  and  an  award  equal  to 
the  percentage  or  fractional  part  determined  by 
the  jury  to  be  devoted  to  non-irrigation  use,  the 
government  excepts  as  not  being  a  proper  formula 
for  determination  of  fair  market  value,  even  imder 
the  theory  that  the  case  is  submitted  to  the  jury. 

To  the  Court's  instruction  instructing  the  jury 
that  10  of  its  number  may  return  a  verdict  in  this 
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case,  the  government  excepts  as  not  being  provided 
for  or  contemplated  under  Federal  procedure. 

Mr.  Cheadle:  If  the  Court  will  permit,  the  de- 
fendant district  would  like  to  make  one  comment 
about  one  exception  taken  by  the  government.  If 
I  heard  government  counsel  correctly,  the  govern- 
ment took  exception  to  your  Honor's  instruction  re- 
garding the  burden  of  proof.  Burden  of  proof  I 
believe  in  all  the  previous  proceedings  in  civil  num- 
ber 128  has  been  upon  the  government  in  the  many 
trials.  We  point  particularly  to  what  I  understood 
to  be  government  counsel's  reason,  or  at  [1165]  least 
part  of  his  reason  for  exception,  namely  that  the 
order  of  presentation  of  the  case  to  the  jury  having 
been  changed,  certainly  the  burden  should  not  be 
upon  the  government.  Your  Honor,  it  is  the  recol- 
lection of  both  counsel  for  the  irrigation  district 
that  in  the  court's  chambers  when  your  Honor  an- 
nounced that  in  this  trial  the  burden  of  proof  would 
be  on  the  government,  government  counsel  himself 
requested  that  the  defendant  district  go  foiward 
first  in  the  case,  because  in  view  of  the  government's 
position  that  there  should  be  nothing  more  than 
nominal  compensation  paid,  he  would  have  been  in 
a  very  pecular  position  if  he  had  to  put  on  proof 
first,  and  it  was  at  his  request,  and  with  no  state- 
ment, I  believe,  your  Honor,  at  that  time  that  he 
would  use  that  reason  for  attacking  youi-  Honor's 
ruling  that  the  burden  of  proof  would  be  on  the 
government.  It  was  for  that  reason  only,  and  with- 
out any  such  attack  indicated  at  that  time,  the 
government  counsel  asked  that  the  district  proceed 
first,  and  we  acceded  to  his  request. 
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Mr.  Ramsey:  May  it  please  the  Court,  the  order 
of  proof  is  not  in  itself  a  reason  for  the  exception 
to  the  instruction  as  to  the  burden  of  proof  resting 
upon  the  government;  rather  the  fact  that  counsel 
for  the  district  have  exercised  the  right  to  open 
and  close  argument  in  the  case.  Counsel  is  very  much 
in  error  [1166]  when  he  states  that  in  previous 
cases  where  this  condition  has  existed,  this  order  of 
proof  has  been  changed,  that  the  government  has 
borne  the  burden  of  proof.  That,  as  I  recollect  it, 
is  not  the  case  at  all,  but  in  those  cases  the  burden 
of  proof  shifted  to  the  defendants  in  the  case. 

The  Court:  My  understanding  or  my  recollec- 
tion of  what  occurred  in  chambers  is  the  same  as 
Mr.  Cheadle  has  just  stated,  substantially  that  Mr. 
Ramsey  said  that  since  the  government's  position 
was  that  the  defendants  were  entitled  only  to  very 
nominal  damages,  that  it  would  be  very  awkward 
to  open,  and  he  suggested  that  the  defendants  go 
forward  with  their  evidence  first.  As  I  recall,  I 
said  at  that  time  it  was  a  matter  for  counsel  to  de- 
termme  what  order  of  proof  should  go  forward, 
that  I  had  no  objection  to  the  defendant  opening 
the  evidence  first,  but  as  I  recall,  I  stated  at  that 
time  the  court  would  not  regard  the  changing  of 
the  order  of  proof  as  changing  the  burden  of  proof, 
which  I  understand  is  that  the  government  has  the 
burden  of  showing  the  just  compensation  to  the 
land  owner.   I  am  still  of  that  view. 

Mr.  Ramsey :  In  view  of  the  Court 's  understand- 
ing, and  in  view  of  counsel's  understanding  of  that 
situation,  the  government  withdraws  its  exception 
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to  the  portion  of  [1167]  the  Court's  instructions  in- 
structing the  jury  that  the  burden  will  rest  upon 
the  government. 

The  Court:  Is  there  any  further  comment  to  be 
made  here? 

(Whereupon,  the  following  proceedings  were 
had  within  the  presence  of  the  jury  and  one 
alternate  juror.) 

The  Court :  Perhaps  the  record  should  show  that 
the  clerk  is  handing  the  members  of  the  jury  the 
notes  which  they  have  taken  under  stipulation  dur- 
ing the  trial. 

The  alternate  juror,  Mr.  Flanagan,  will  be  ex- 
cused at  this  time.  Thank  you,  Mr.  Flanagan.  Coun- 
sel have  stipulated  that  the  jury  may  take  with 
them  to  the  jury  room  in  addition  to  the  things 
enumerated  in  the  court's  instructions  an  index 
list  of  the  exhibits,  prepared  by  the  clerk. 

(Whereupon,  the  bailiffs  were  sworn  and  the 
jury  retired  at  3:17  o'clock  p.m.  to  deliberate 
upon  its  verdict.) 

(Recess,  and  the  court  was  rie-convened  at 
8:15  o'clock  p.m.) 

Mrs.  Fowles:  Your  Honor,  Mr.  Ramsey  won't 
be  here. 

The  Court :  All  right.  In  this  case  we  have  what 
is  very  unusual  in  Federal  Court,  a  verdict  and  also 
an  interrogatory  in  which  it  is  necessary  that  only 
10  [1168]  jurors  concur.  I  am  not  sure  whether 
either  side  would  want  to  X)oll  the  jury.    If  so,  I 
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am  a  little  doubtful  whether  it  can  be  done;  it 
would  be  disclosing  the  manner  in  which  the  two 
jurors  voted  if  they  voted  against  the  verdict.  I 
think,  however,  the  record  should  show  as  to  what 
number  concurred.  Would  it  be  acceptable  to  coun- 
sel if  I  ask  the  foreman  what  number  concurred  in 
the  verdict  and  in  the  interrogatory? 

Mr.  Powell:     Yes,  your  Honor. 

The  Court:  I'll  follow  that  procedure,  then. 
Bring  in  the  jury, 

(Whereupon,  the  jury  returned  into  Court  at 
8:17  o'clock  p.m.) 

The  Court :  Let  the  record  show  that  all  12  of 
the  jurors  have  returned  to  the  courtroom  and  are 
seated  in  their  places.  Have  you  reached  a  verdict, 
members  of  the  jury? 

The  Foreman:     Yes,  sir. 

The  Court :  And  how  many  of  your  number  have 
concurred  in  your  verdict? 

The  Foreman:    Unanimous. 

The  Court:  And  you  have  returned  an  answer 
to  the  interrogatory? 

The  Foreman:  Well,  we  separated  the  power 
part  from  the  other.  [1169] 

The  Court:     You  answered  that? 

The  Foreman:     Yes. 

The  Court:  And  how  many  concurred  in  that 
special  interrogatory? 

The  Foreman:     That  was  unanimous. 

The  Court :  I  see.  Pass  up  your  verdict  and  the 
special  interrogatory. 
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Verdict 

"We,  the  jury  in  the  above  entitled  cause, 
find  that  the  just  compensation  to  be  paid  for 
the  taking  of  that  portion  of  the  properties  of 
the  defendant  Priest  Rapids  Irrigation  Dis- 
trict not  devoted  and  applied  to  irrigation  pur- 
poses is  $473,356.00.  P.  E.  Nickerson,  Fore- 
man." 

Special  Interrogatory 

''What  was  the  fair  cash  market  value  at  the 
time  of  taking  of  that  part  and  portion  of  the 
properties  of  the  defendant  Priest  Rapids  Irri- 
gation District  taken  by  the  United  States  de- 
voted and  applied  to  irrigation  purposes?  An- 
swer: $365,845.00.  P.  E.  Nickerson,  Foreman." 

The  Court:     The  verdict  and  the  special  inter- 
rogatory and  the  answer  will  be  received  and  filed. 

I  will  excuse  the  jury  now  until  Monday  morning 
at  10  o'clock. 

(Whereupon,  the  Court  adjourned  at  8:20 
o'clock  p.m.)  [1170] 
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Reporter's  Certificate 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  do  hereby  certify: 

That  I  am  the  regularly  appointed,  qualified  and 
acting  official  court  reporter  of  the  District  Court 
of  the  United  States  in  and  for  the  Eastern  Dis- 
trict of  Washington.  That  as  such  reporter  I  re- 
ported in  shorthand  and  transcribed  the  foregoing 
proceedings  before  the  Honorable  Sam  M.  Driver, 
Judge  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Washington,  held  at 
Yakima,  Washington,  on  February  10,  11,  12,  13, 
14,  17,  18,  19,  and  20,  1947. 

That  the  above  and  foregoing,  consisting  of  8 
volumes  containing  pages  numbered  consecutively 
1  to  932  inclusive,  contains  a  full,  true  and  accurate 
tnrascript  of  the  proceedings  had  therein,  includuig 
all  objections  and  the  Court's  rulings  thereon  and 
exceptions  thereto. 

Dated  this  21st  day  of  May,  1947. 

/s/  STANLEY  D.  TAYLOR 
Official  Court  Reporter 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern  Di- 
vision. 

No.  128-99 

UNITED  STATES  OF  AMERICA, 

Petitioner, 

vs. 

PRIEST  RAPIDS  IRRIGATION  DISTRICT, 
a  public  corporation,  et  al.. 

Defendants. 

DEFENDANT  PRIEST  RAPIDS  IRRIGA- 
TION DISTRICT'S  REQUESTED 
INSTRUCTIONS 

Comes  now  the  defendant,  Priest  Rapids  Irriga- 
tion District  and  requests  that  the  Court  give  the 
attached  instructions  to  the  jury. 

MOULTON  &  POWELL 
J.  K.  CHEADLE, 

Attorneys  for  Priest  Rapids 
Irrigation  District. 

Instruction  No.  1 

You  are  instructed  that  when  ten  of  your  number 
have  agreed  upon  a  verdict,  the  foreman  shall  sign 
it  and  return  it  into  Court.  [1173] 

Instruction  No.  2 

You  are  instructed  that  in  detennining  the  value 
of  the  properties  in  this  case  you  must  have  in  mind 
the  date  of  taking  and  fix  the  vahies  as  of  such  date. 
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that  is,  fix  the  values  of  the  irrigation  properties  as 
of  April  1,  1943,  and  of  the  power  properties  as  of 
October  1,  1943.  [1174] 

Instruction  No.  3 

You  are  instructed  that  in  fixing  just  compensa- 
tion you  shall  take  into  consideration  all  of  the 
evidence  which  has  been  admitted.  Evidence  has 
been; 'introduced  of  the  reproduction  cost  new,  of 
the  reproduction  cost  less  depreciation  and  of  the 
capit^liziatioto  of  earnings.  All  are  elements  to  be 
taken  into  consideration  in  arriving  at  your  verdict 
but  oio^ingle'  one  should  be  considered  by  you  as 
controlling/'  '  ;> 

Instruction  No.  4 

You  are  instructed  that  just  compensation  in- 
cludes all  elements  of  value  that  inhere  in  the  prop- 
erty but  it  does  not  exceed  market  value  fairly 
determined.  The  highest  and  most  profitable  use 
for  which  the  property  is  adaptable  and  needed  or 
likely  to  be  needed  in  the  reasonably  near  future  is 
to  be  considered,  not  necessarily  as  the  measure  of 
the  value,  but  to  the  full  extent  that  the  prospect  oP 
demand  for  such  use  affects  the  market  value  while 
i;he  property  is  privately  held.  That  value  is  the 
amount  that  in  all  probability,  considering  all  the 
circumstances,  would  have  been  arrived  at  by  fair 
negotiations  between  an  owner  willing  but  not  re- 
quired to  sell,  and  a  purchaser  willing  but  not 
required  to  buy.  In  determining  that  amount  there 
should  be  taken  into  account  all  considerations  that 
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fairly  might  be  brought  forward  and  reasonably  be 
given  substantial  weight  in  such  bargaining.  [1176] 

Instruction  No.  5 

You  are  instructed  that  just  compensation  may 
be  more  or  less  than  the  defendant  district's  invest- 
ment. The  district  may  have  acquired  the  i)roperty 
for  less  than  its  worth,  or  it  may  have  paid  a  specu- 
lative and  exorbitant  price.  The  value  may  have 
changed  substantially  while  the  property  was  held 
by  the  district.  The  returns  earned  by  the  property 
may  have  been  greater  or  less  than  interest  and 
other  carrying  charges.  The  Government  may  not 
confiscate  the  benefits,  or  be  required  to  bear  the 
burden,  of  the  district's  bargain.  The  district  is 
entitled  to  be  put  in  as  good  a  position  pecuniarily 
as  if  its  propei^y  had  not  been  taken.  It  is  the  prop- 
erty and  not  the  cost  of  it  to  the  district  that  is  safe- 
guarded by  the  Federal  Constitution.  [1177] 

Instruction  No.  6 

You  are  instructed  that  there  have  been  received 
in  evidence  four  certified  copies  of  water  appropri- 
ations which  are  received  for  the  limited  purpose 
of  showing  whether  the  defendant  district  had,  at 
the  dates  of  taking,  the  right  to  divert  from  the 
Columbia  River  sufficient  water  for  irrigation  and 
power  purposes  as  was  required  by  it,  or  might  be 
required  in  the  reasonably  near  future,  and  you 
shall  consider  such  water  appropriations  only  in 
the  light  of  the  use  being  made  of  them  on  the 
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dates  of  taking,  or  such  use  as  might  have  been 
made  of  them  by  the  district  within  a  reasonable 
time  thereafter.  [1178] 

Instruction  No.  7 

You  are  instructed  that,  although  capitalization 
of  earnings  may  not  be  considered  by  itself  as  a 
measure  of  value  of  the  property,  you  may  consider 
capitalization  of  earnings  as  one  of  the  elements 
which  would  be  taken  into  consideration  by  the 
fully  informed  buyer  and  seller  in  arriving  at  the 
fair  market  value.  You  are  further  instructed  that 
in  any  consideration  you  may  give  to  capitalization 
of  earnings  you  are  not  to  assume  any  rate  at  which 
earnings  would  be  capitalized,  but  that  you  are  to 
determine  for  yourselves  a  rate  of  capitalization. 
And,  I  repeat,  capitalization  of  earnings  may  not 
be  used  as  a  measure  of  value,  but  may  be  consid- 
ered as  one  of  the  elements  which  may  enter  into 
determination  of  the  value  of  the  property.  [1179] 

Instruction  No.  8 

You  are  instructed  that  in  your  determination  of 
the  value  of  the  property,  you  are  not  to  consider 
the  property  as  carrying  either  any  benefits  or  any 
burdens  of  the  contract  between  the  district  and 
the  Pacific  Power  &  Light  Company,  as  to  which 
contract  there  has  been  testimony.  The  provisions 
of  that  contract  and  testimony  regarding  it  are  evi- 
dence which  you  may  take  into  account  in  determin- 
ing value,  just  as  other  evidence  regarding  earnings 
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and  their  capitalization  may  be  considered  as  one  of 
the  elements  to  be  taken  into  account  in  arriving 
at  the  value  of  the  property.  The  weight  to  be  given 
evidence  regarding  that  contract,  like  the  weight  to 
be  given  other  evidence  on  earnings  ahd  capitaliza- 
tion of  earnings,  and  like  the  weight  of  all  of  the 
evidence  admitted  at  the  trial,  is  for  you  to  deter- 
mine. [1180] 

Instruction  No.  9 

You  are  instructed  to  determine  the  value  of  all 
of  the  property  of  the  Priest  Rapids  Irrigation  Dis- 
trict described  in  the  amended  petition  No.  128-99. 
That  covers  both  the  so-called  irrigation  properties 
and  the  so-called  power  properties.  Although  evi- 
dence bearing  on  the  value  of  those  two  classes  of 
district  property  has  been  segregated  from  time  to 
time  during  the  course  of  the  trial,  you  are  in- 
structed to  arrive  at  a  verdict  in  a  lump  sum 
amount  for  all  of  the  property.  [1181] 

Instruction  No.  10 
You  are  instructed  that  the  district's  irrigation 
properties  were  taken  by  the  Government  for  mili- 
tary purposes  on  April  1,  1943,  and  that  it  there- 
upon became  impossible  for  the  district  to  serve 
the  purposes  for  which  it  was  formed  and  had 
operated.  There  was  no  obligation  on  the  part  of 
the  district  after  April  1,  1943,  to  operate  the  irri- 
gation system  and  consequently  no  burden  on  the 
district's  power  properties  to  furnish  irrigation 
pump  power  on  October  1,  1943,  the  date  of  taking 
of  the  power  properties.  Accordingly,  you  are  in- 
stiiicted  that  it  is  your  duty  to  determine  the  value 
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of  the  power  properties  without  reference  to  any 
obligation  to  produce  and  deliver  power  for  irriga- 
tion purposes. 

Filed  February  17,  1947.  [1182] 


[Title  of  District  Court  and  Cause.] 

PETITIONER'S  REQUESTED 
INSTRUCTIONS 

I. 

You  are  instructed  that  the  petitioner,  United 
States  of  America,  prior  to  the  filing  of  Declara- 
tion of  Taking  No.  99,  had  already  acquired  by 
direct  purchase  and  by  the  filing  of  declarations  of 
taking  all  of  the  lands  within  the  boundaries  of  the 
Priest  Rapids  Irrigation  District  and  was,  at  the 
time  of  the  filing  of  Declaration  of  Taking  No.  99, 
the  fee  owner  of  all  lands  within  the  boundaries  of 
said  Priest  Rapids  Irrigation  District. 

I  instruct  you  further  that  by  the  acquisition  of 
the  title  to  all  of  the  lands  within  the  District,  the 
petitioner  acquired  an  interest  amounting  to  the 
full  beneficial  use  to  all  of  the  facilities  of  the  Priest 
Rapids  Irrigation  District,  and  that  said  Priest 
Rapids  Irrigation  District  retained  only  the  naked 
legal  title  not  coupled  with  any  beneficial  interest 
to  all  of  the  properties  of  the  District. 

I  instruct  you  further  that  under  Declaration  of 
Takmg  No.  99,  the  petitioner,  United  States  of 
America,  took  from  the  Priest  Rapids  Irrigation 
District  nothing  more  than  the  naked  legal  title 
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to  the  properties  of  the  District,  and  that  the  vahie 
of  said  naked  legal  title  was  and  is  only  a  nomi- 
nal sum.  [1183J 

Instruction  No.  II. 

I  instruct  you  that  since,  under  Declaration  of 
Taking  No.  99,  the  petitioner,  United  States  of 
America,  took  from  the  Priest  Rapids  Irrigation 
District  only  the  naked  legal  title  not  coupled  with 
any  beneficial  interest  in  and  to  the  properties  of 
the  District  in  said  Declaration  of  Taking  described, 
your  verdict  in  this  case  should  be  for  a  nominal 
sum  only. 

Filed  February  18,  1947.  [1184] 


District  Court  of  the  United  States,  Eastern  Divi- 
sion of  Washington,  Southern  Division. 
No.  128-99 

UNITED  STATES  OF  AMERICA, 

Petitioner, 
vs. 
PRIEST  RAPIDS  IRRIGATION  DISTRICT. 

VERDICT 

We,  the  jury  in  the  above  entitled  cause,  find  that 
the  just  compensation  to  he  paid  for  the  taking  of 
that  portion  of  the  properties  of  the  defendant, 
Priest  Rapids  Irrigation  District,  not  devoted  and 
applied  applied  to  irrigation  purposes,  is  $473,- 
356.00. 

P.  E.  NICKERSON, 
Foreman. 
Filed  Feb.  20,  1947. 
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[Title  of  District  Court  and  Cause.] 

SPECIAL  INTERROGATORY 

What  was  the  fair,  cash,  market  value  at  the 
time  of  taking  of  that  part  and  portion  of  the 
properties  of  the  defendant,  Priest  Rapids  Irriga- 
tion District,  taken  by  the  United  States,  devoted 
and  applied  to  irrigation  purposes? 

Answer:  $365,845.00. 

P.  E.  NICKERSON, 
Foreman. 

Filed  Feb.  20,  1947. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

Pursuant  to  Rule  75(h)  of  RCP,  it  appearing 
that  by  inadvertent  error,  or  accident,  there  was 
omitted,  from  previous  designations  of  record  on 
appeal  in  the  above  cause,  the  transcript  of  the 
oral  opinion  of  the  Court  given  on  March  7,  1947 
in  connection  with  entry  of  judgment  upon  the 
verdict. 

It  is  stipulated  between  parties  to  the  above-en- 
titled cause  that  there  be  included  in  the  record  on 
appeal  to  be  certified  and  transmitted  by  the  Clerk 
of  the  District  Court  the  transcript  of  court  pro- 
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ceedings  in  the  above  entitled  cause  had  in  Yakima, 
Washington  on  March  7,  1947. 

/s/  BERNARD  H.  RAMSEY, 

Attorney  for  Appellant 
United  States  of  America 

MOULTON  &  POWELL, 
/s/  J.  K.  CHEADLE, 

Attorneys  for  Appellee  Priest 
Rapids  Irrigation  District. 
[Endorsed]:     Filed  Aug.  7,  1947. 


[Title  of  District  Court  and  Cause.] 

ORAL  OPINION  OF  COURT,  3/7/47 

Be  it  remembered,  that  the  above  entitled  cause 
came  on  before  the  Honorable  Sam  M.  Driver, 
Judge  of  the  above  entitled  Court,  at  Yakima, 
Washington,  on  March  7,  1947,  for  entry  of  judg- 
ment upon  the  verdict  of  the  jury;  the  petitioner 
United  States  of  America  being  represented  by 
Bernard  H.  Ramsey,  Special  Assistant  to  the  Attor- 
ney General,  and  the  defendant  Priest  Rapids  Irri- 
gation District  being  represented  by  Charles  L. 
Powell  and  J.  K.  Cheadle,  its  attorneys ;  whereupon, 
the  following  proceedings  were  had: 

(Argument  by  Mr.  Powell  and  Mr.  Ramsey.) 

The  Court:  I  might  indicate  what  the  Court's 
view  is.  It  seems  to  me  that  we  have  to  solve  these 
problems  presented  here  today  in  the  light  of  the 
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situation  as  it  exists,  and  not  what  might  be  the 
situation  if  this  district  were  in  liquidation  in  this 
Court,  or  if  the  bondholders  were  coming  In  for 
payment  of  past  due  obligations. 

The  Court  has  endeavored  to  apply  a  formula 
here  that  would  be  equitable  and  fair  to  both  par- 
ties in  this  very  unique  and  unusual  situation  that 
is  presented.  It  is  one  that  was  conceived  by  my 
predecessor,  but  I  have  no  disposition  to  try  to 
avoid  responsibility,  because  it  seems  to  me  in  a 
very  difficult  situation  it  is  just  about  the  most 
equitable  thing  that  could  be  done.  In  this  situa- 
tion we  have  endeavored  to  segregate  the  assets 
of  the  District  not  devoted  to  irrigation  purposes 
from  those  devoted  to  irrigation  purposes. 

Under  the  judgment  which  the  Court  has  ac- 
cepted here,  or  the  view  that  the  Court  has  taken  of 
the  judgment  to  be  entered,  the  District  is  to  be  com- 
pensated directly  only  for  a  portion  of  its  property, 
the  portion  of  its  property  not  devoted  to  irriga- 
tion uses.  Ordinarily,  of  course,  in  a  condemnation 
case  the  property  owner  is  compensated  for  the  full 
cash  market  value  of  the  property.  The  theory  on 
which  this  land-owner  is  compensated  for  only  a 
portion  of  the  property  is  that  the  government  has 
already  in  effect  paid  the  equivalent  of  the  value 
of  the  irrigation  assets  of  the  District  in  its  pay- 
ment to  the  individual  land-owners  within  the  Dis- 
trict. The  land  is  purchased  as  irrigated  lands  with 
the  water  right  attached,  that  is,  with  the  water 
right  or  the  duty  of  water  to  which  the  land  was 
entitled  by  reason  of  being  included  in  the  irriga- 
tion district. 
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It  seems  to  nie  that  under  that  theory,  regardless 
of  what  might  be  true  in  other  situations,  that  the 
equita])le  thing  to  do  is  give  the  District  credit  for 
the  bond  payment  out  of  the  vahie  which  tlio  jury 
has  found  in  the  special  intei-rogatory  for  those  irri- 
gation properties.  It  seems  to  me  that  in  this  situa- 
tion, while  it  may  be  said  that  the  government  has 
paid  for  the  value  of  the  irrigation  assets  of  the 
District  in  paying  the  individual   land-owners,   it 
has  paid  them  less  what  might  be  the  bonded  in- 
debtedness outstanding  against  the  District  at  the 
time   the   individual   tract  was   purchased   or   con- 
demned.  In  other  words,  I  assume  and  I  think  the 
record  shows  that   in  these  individual  land  cases 
the  amomit  of  the  assessment  for  bond  retirement 
was  shown  and  the  amount  of  the  bonded  indebted- 
ness of  the  District,  and  obviously  a  water  right 
of  an  individual  land-owner  would  be  lessened  in 
value   directly   to    the    extent    of    the    outstanding 
bonded  indebtedness  of  the  District  which  served 
him  his  water.    If  it  would  take  $10.00  an  acre  to 
pay  off  the  bonded  indebtedness  of  the  District,  it 
seems  to  me  that  would  lessen  the   value  of  the 
water  right  and  the  value  of  the  land  with  the  water 
right  attached  to  that  extent;  so  it  seems  to  me 
under  the  theory  which  the  Court  has  endeavored  to 
apply  throughout  this  case  that  the  equitable  thing 
is  to  provide  that  the  value  found  for  the  irrigation 
properties  be  applied  to  the  payment  of  money  ad- 
vanced or  paid  into  the  registry  of  the  Court  and 
used  for  the  retirement  of  bonds  to  tlie  extent  it 
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may  be  necessary,  in  view  of  the  fact  that  the  value 
of  the  irrigation  assets  found  is  greatly  in  excess 
of  the  amount  of  the  bonds. 

As  to  the  second  question  raised  here,  I  think 
that  was  decided  in  the  proceedings  brought  in  this 
court  to  determine  whether  or  not  the  action  in 
the  State  Court  should  be  enjoined.  While  it  is  of 
course  the  duty  of  this  Court  to  determine  in  a 
condemnation  case  with  the  aid  of  a  jury  if  one 
is  not  waived  not  only  what  compensation  shall  be 
made  to  the  owner  of  the  property  taken,  but  also 
to  determine  the  persons  entitled  to  take  the  com- 
pensation, here  the  Court  takes  the  view  that  the 
Priest  Rapids  Irrigation  District,  although  deprived 
of  all  its  property,  is  still  a  legal  entity,  a  municipal 
corporation  under  the  laws  of  the  State  of  Wash- 
ington, and  all  this  Court  needs  to  determine  is 
that  the  compensation  should  be  paid  to  that  Dis- 
trict as  a  legal  entity.  The  District  being  a  munici- 
pal corporation  of  the  State,  under  the  statutes  of 
the  State  the  proper  place  for  liquidation  is  in 
the  State  Courts,  and  that  action  already  having 
been  started,  I  think  it  is  proper  to  provide  that 
the  funds  ultimately  be  paid  into  the  State  Court 
in  which  the  District  is  being  liquidated. 

I  have  no  doubt  that  this  case  will  be  appealed, 
and  these  questions  that  I'm  deciding  now  won't 
be  difficult  for  an  appellate  court  to  decide,  because 
they  are  simply  questions  of  law  which  that  Court 
can  decide  as  well  as  I  can.  I  hope  all  the  questions 
will  be  decided  by  the  appellate  court  so  we  won't 
be  left  to  guess  what  should  be  done  about  this  case 
and  the  companions  case. 
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Mr.  Ramsey :  May  the  record  show  that  the  gov- 
ernment objects  and  excepts  to  the  entry  of  the 
judgment  in  this  case? 

The  Court:     Yes,  all  right. 

REPORTER'S  CERTIFICATE 

United  States  of  America, 
Eastern  District  of  Washington — ss. 

I,  Stanley  D.  Taylor,  do  hereby  certify : 
That  I  am  the  regularly  appointed,  qualified  and 
acting  official  court  reporter  of  the  District  Court 
of  the  United  States  for  the  Eastern  District  of 
Washington.  That  as  such  reporter  I  reported  in 
shorthand  and  transcribed  the  foregoing  proceed- 
ings before  the  Honorable  Sam  M.  Driver,  Judge 
of  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  held  at  Yakima, 
Washington,  on  March  7,  1947. 

That  the  above  and  foregoing  contains  a  full,  true 
and  accurate  transcript  of  the  Court's  remarks  in 
connection  with  entry  of  judgment  on  verdict  of 
the  jury. 

Dated  this  4th  day  of  August,  1947. 

/s/  STANLEY  D.  TAYLOR, 

Official  Court  Reporter. 

[Endorsed] :  Filed  Aug.  7,  1947. 
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[Title  of  District  Court  and  Cause.) 

PROPOSED  JUDGMENT  ON  VERDICT 

The  above  entitled  action  having  come  on  for  trial 
before  the  undersigned  Judge  of  the  above  entitled 
Court  on  February  10,  1947,  the  petitioner,  United 
States  of  America,  being  represented  by  Bernard  H. 
Ramsey,  Special  Assistant  to  the  Attorney  General, 
and  June  Fowles,  Special  Attorney,  Department  of 
Justice,  and  the  defendant,  Priest  Rapids  Irrigation 
District  appearing  by  Charles  L.  Powell  and  J.  K. 
Cheadle,  its  attorneys,  and  no  other  persons  appear- 
ing in  the  trial  of  said  action,  and  the  jury  having 
been  duly  impaneled  and  sworn  to  determine  the 
just  compensation  to  be  paid  for  the  taking  of  the 
property  condemned,  and  having  under  order  of  the 
Court  viewed  the  properties,  witnesses  having  been 
sworn,  and  testimony  having  been  taken,  and  the 
jury  having  been  instructed  to  return  its  general 
verdict  determining  the  value  of  the  power  proper- 
ties as  of  October  1,  1943,  and  having  been  requested 
to  answer  a  special  interrogatory  determining  the 
value  of  the  irrigation  properties  as  of  April  1,  1943, 
and  the  jury  having  returned  its  verdict  finding  the 
power  properties  to  be  of  the  value  of  $473,356.00, 
and  having  made  answer  to  the  special  interrogatory 
determining  the  irrigation  properties  to  be  of  the 
value  of  $365,845.00,  and 

It  further  appearing  to  the  Court  that  there  has 
been  paid  into  the  registry  of  the  above  entitled 
Court  as  estimated  just  compensation  for  the  taking 
of  the  full  fee  simple  title  of  the  properties  herein- 
after described,  the  sum  of  $170,500.00,  which  was 
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paid  into  this  Court  on  May  12,  1944,  and  the  Court 
being  duly  and  fully  advised  in  the  law  and  in  the 
premises. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed  that  the  [1187]  verdict  and  spe-cial 
interrogatory  to  the  jury  finding  and  determining 
the  just  compensation  in  the  sums  above  set  forth 
be  and  the  same  are  hereby  confirmed  and  ap- 
proved, and 

It  Is  Further  Ordered,  Adjudged  and  Decreed  that 
the  total  amount  of  the  compensation,  being  the  full, 
fair  market  value  of  all  properties  of  the  Priest 
Rapids  Irrigation  District,  is  as  follows: 
Irrigation    properties    as    of    the 

date  of  taking  April  1,  1943.  .  .  .$365,845.00 
Power  properties  as  of  the  date  of 

taking  October  1,  1943 $473,356.00 

and  that  the  full  and  total  sum  of  all  damages  result- 
ing to  the  persons  and  parties  interested  therein  by 
I'eason  of  the  taking  and  appropriation  by  the 
United  States  of  America  of  the  hereinafter  de- 
scribed interests  in  and  to  said  properties  and  full 
compensation  for  the  taking  thereof  is  the  sum  of 
$839,201.00,  being  the  amount  fixed  by  the  jury  by 
its  general  verdit  and  by  the  special  interrogatory 
as  hereinabove  set  forth  for  the  condemned  interests 
in  said  property,  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  there  be  and  herel^y  is  vested  in  the  United 
States  of  America,  petitioner  herein,  the  full  fee 
simple  title  in  and  to  the  following  described  prop- 
erties, to  wit:  [1188] 
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Parcel  PR-1— Tract  No.  W-2004 

Parcel  A: 

Beginning  at  a  point  on  the  East  line  of  Section 
three  (3),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  36  feet  North  of 
the  quarter  section  corner  on  said  East  line ;  thence 
North  56  degrees  West  a  distance  of  2070  feet; 
thence  North  52  degrees  30  minutes  West  2386  feet, 
more  or  less,  to  a  point  on  the  North  boundary  line 
of  said  Section  3,  which  point  is  986%  feet  West 
of  the  quarter  section  corner  on  the  North  boundary 
of  said  section ;  thence  East  along  said  North  bound- 
ary line  of  said  section  to  the  West  Bank  of  the 
Columbia  River;  thence  in  a  Southeast  direction 
along  said  West  Bank  of  the  Columbia  River  to  the 
East  line  of  Section  3 ;  thence  South  along  the  East 
line  of  said  Section  3  to  the  point  of  beginning. 

Parcel  B: 

Lots  three  (3),  four  (4),  seven  (7)  and  eight  (8), 
and  second  class  shorelands  of  the  Columbia  River 
abutting  thereon  and  the  Northwest  quarter  of  the 
Southwest  quarter  of  Section  2,  Township  thirteen 
(13)  North,  Range  twenty-three  (23)  East,  W.  M. 

Parcel  C: 

Lots  two  (2),  three  (3)  and  four  (4),  Section 
eleven  (11),  Township  thirteen  (13)  North,  Range 
twenty- three  (23)  East,  W.  M.,  except  a  right  of 
way  100  feet  in  width  conveyed  to  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  to  which  Chi- 
cago,   Milwaukee,    St.    Paul    and    Pacific    Railway 


Priest  Rapids  Irrigation  District  1141 

Company  is  successor,  by  deed  recorded  in  volume 
136  of  Deeds,  page  418,  under  Auditor's  file  No. 
41775,  records  of  Yakima  County,  Washington. 

Parcel  D : 

Lots  three  (3)  and  four  (4),  second  class  shore 
lands  adjoining  and  the  Southwest  quarter  of  the 
Southwest  quarter  of  Section  thirty-four  (34), 
Township  fourteen  (14)  North,  Range  twenty- three 
(23)  East,  W.  M.,  less  right  of  way  100  feet  in  width 
conveyed  to  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  to  which  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railway  Company  is  successor,  by 
deed  recorded  in  volume  136  of  Deeds,  page  418, 
under  Auditor's  File  No.  41775,  records  of  Yakima 
County,  Washington, 
and  also: 

Together  with  all  rights  of  the  Priest  Rapids 
Irrigation  District,  a  Washington  corporation,  to 
construct  and  maintain  wing  dams  for  power  canal 
for  water  plant  in  Columbia  River  at  Priest  Rapids, 
which  is  immediately  adjacent  to  the  lands  above 
described,  and  also  including  the  right  to  divert  the 
water  of  the  Columbia  River  at  Priest  Rapids  for 
the  purpose  of  developing  power  upon  the  lands 
above  described,  and  also  all  of  those  certain  head- 
gates,  headworks,  wing  dams,  embankments,  con- 
crete power  house,  wing  walls,  gates  and  draft  tubes 
located  upon,  appurtenant  to  or  used  in  connection 
with  the  above  described  lands,  together  with  all 
water  rights  appurtenant  thereto  or  used  in  connec- 
tion with  the  lands  heretofore  described.  All  in 
Yakima  County,  Washington. 
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Parcel  PR-2 

All  presently  existing  easements  and/or  rights  of 
the  Priest  Rapids  Irrigation  District,  a  Washington 
corporation,  for  the  construction,  operation,  main- 
tenance and  patrol  of  an  electric  power  transmission 
line  running  from  its  power  house  site  located  in 
Parcel  PR-1,  to  its  pumping  station  site  located  in 
Parcel  PR-3,  including  all  poles,  wires  and  appur- 
tenances. The  approximate  location  of  said  trans- 
mission line  is  as  follows: 

That  certain  66,000  volt  transmission  line  known 
as  "The  Hanford-Priest  Rapids  Line,"  including 
poles,  wires,  insulators,  cross  arms,  guys,  props  and 
hardware,  and  beginning  at  the  power  house  located 
on  the  land  described  in  Parcel  PR-1  in  Section  2, 
Township  13  North,  Range  23  East,  M.  W. ;  and  ex- 
tending in  a  Southeasterly  direction  through  Sec- 
tions 2,  11  and  12  Tov/nship  13  North  Range  23  East, 
W.  M.,  to  the  Southeast  corner  of  Section  12  Town- 
ship 13  North  Range  23  East,  W.  M. ;  and  then  in 
an  Easterly  direction  along  the  North  line  of  Sec- 
tions 18,  17,  16,  15,  14  and  13  in  Township  13  North, 
Range  24  East,  W.  M. ;  then  in  an  Easterly  direction 
along  the  North  line  of  Sections  18,  17,  16,  15,  14 
and  13  in  Township  13  North,  Range  25  East,  W.  M. ; 

Also  that  certain  branch  line  known  as  the  "Coy- 
ote Stub  Line,"  beginning  at  a  point  on  the  main 
66,000  volt  Hanford-Priest  Rapids  Line  at  the 
Northeast  corner  of  Section  13,  Township  13  North, 
Range  25  East,  W.  M,.  and  extending  in  a  Northerly 
direction  along  the  East  line  of  Sections  12  and  1, 
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Township  13  North,  Range  25  East,  W.  M. ;  and 
then  across  Section  6,  Township  13  North,  Range 
26  East,  W.  M.,  to  the  Coyote  Pumping  Station 
formerly  owned  hy  the  Hanford  Irrigation  &  Power 
Company,  and  which  is  located  upon  land  herein- 
after described  in  Parcel  PR-3  as  Tract  No.  G-452. 
All  in  Yakima  and  Benton  Counties,  Washington. 

Parcel  PR-3— Tract  No.  0-452 

Government  Lot  Four  (4),  Section  six  (6),  Town- 
ship thirteen  (13)  North,  Range  twenty-six  (26) 
East,  W.  M.,  together  with  second  class  shore  lands 
adjoining,  in  Benton  County,  Washington,  con- 
taining 16.72  acres,  more  or  less. 

Parcel  PR-4 

All  water  rights  and  appropriations  of  water 
from  the  Columbia  River  made  or  owned  by  the 
Priest  Rapids  Irrigation  District,  a  Washington 
corporation. 

Parcel  PR-5 

All  right,  title  or  interest  of  the  Priest  Rapids 
Irrigation  District,  a  Washington  corporation,  in 
and  to  the  following  described  lands,  including  all 
canals,  ditches,  laterals  pipe  lines,  easements,  rights 
of  way  and  appurtenances  owned  by  said  Priest 
Rapids  Irrigation  District: 

Beginning  at  the  Southwest  corner  of  Govern- 
ment Lot  4  of  Section  6,  Township  13  North,  Range 
26  East,  W.  M. ;  thence  East  along  South  line  of  said 
Lot  4  to  its  Southeast  corner;  thence  North  along 
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the  East  line  of  said  Lot  4  to  the  Southerly  right- 
of-way  line  of  the  Priest  Rapids  Irrigation  District 
canal  right-of-v/ay ;  thence  along  said  canal  right- 
of-way  line  through  Section  6  in  said  Township  and 
Range;  Sections  31,  32,  33,  34,  27,  26,  25,  and  36  in 
Township  14  North,  Range  26  East,  W.  M. ;  Section 
1,  Township  13  North,  Range  26  East,  W.  M. ;  Sec- 
tions 6,  7,  8,  17,  16,  21,  28,  27,  26,  35,  and  36  in 
Township  13  North,  Range  27  East,  W.  M. ;  Section 
31,  Township  13  North,  Range  28  East,  W.  M.;  Sec- 
tions 6  and  5  in  Township  12  North,  Range  28  East, 
W.  M.,  to  the  right  bank  of  the  Columbia  River, 
thence  Northwesterly,  Northerly,  Westerly  and 
Southwesterly  up  the  right  bank  of  said  Columbia 
River  to  the  Northwest  corner  of  Government  Lot 
4  of  Section  6,  Township  13  North,  Range  26  East, 
W.  M.,  thence  South  along  the  West  line  of  said 
Lot  4  to  the  point  of  beginning,  together  with  sec- 
ond class  shorelands  adjoining  Lot  4  in  Section  6, 
Township  13  North,  Range  26  East,  W.  M.,  in 
Benton  County,  Washington. 

also: 

Beginning  at  a  point  on  the  East  line  of  Section 
three  (3),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  36  feet  North  of  the 
quarter  section  corner  on  said  East  line;  thence 
North  56  degrees  West  a  distance  of  2070  feet; 
thence  North  52  degrees  30  minutes  West  2386  feet, 
more  or  less,  to  a  point  on  the  North  boundary  line 
of  said  Section  3,  which  point  is  9861/2  feet  West 
of  the  quarter  section  corner  of  the  North  boundary 
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of  said  section ;  thence  East  along  said  North  bound- 
ary line  of  said  section  to  the  West  bank  of  the 
Columbia  River;  thence  in  a  Southeast  direction 
along  said  West  bank  of  the  Columbia  River  to  the 
East  line  of  Section  3 ;  thence  South  along  the  East 
line  of  said  Section  3  to  the  point  of  beginning; 

and  also, 

Lots  three  (3),  four  (4),  seven  (7)  and  eight  (8), 
and  second  class  shore  lands  of  the  Columbia  River 
abutting  thereon  and  the  Northwest  quarter  of  the 
Southwest  quarter  of  Section  two  (2),  Township 
thirteen  (13)  North,  Range  twenty-three  (23)  East, 
W.  M. ;  and  also. 

Lots  two  (2),  three  (3)  and  four  (4),  Section 
eleven  (11),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  except  a  right  of 
way  100  feet  in  width  conveyed  to  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  to  which  Chi- 
cago, Milwaukee,  St.  Paul  and  Pacific  Railway 
Company  is  successor,  by  deed  recorded  in  volume 
136  of  Deeds,  page  418,  under  Auditor's  file  No. 
41775,  records  of  Yakima  County,  Washington ;  and 
also. 

Lots  three  (3)  and  four  (4),  second  class  shore 
lands  adjoining  and  the  Southwest  quarter  of  the 
Southwest  quarter  of  Section  thirty-four  (34), 
Township  fourteen  (14)  North,  Range  twenty-three 
(23)  East,  W.  M.,  less  right  of  way  100  feet  in  width 
conveyed  to  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  to  which  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railway  Company  is  successor,  by 
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deed  recorded  in  volume  136  of  Deeds,  Page  418, 
under  Auditor's  file  No.  41775,  records  of  Yakima 
County,  Washington.  All  in  Yakima  County, 
Washington. 

and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  only  person  having  an  interest  in  or  to  the 
compensation  above  fixed  is  the  Priest  Rapids  Ir- 
rigation District,  a  public  corporation,  and  that 
there  be  and  hereby  is  included  in  favor  of  the 
Priest  Rapids.  Irrigation  District,  a  public  corpora- 
tion defendant  herein,  and  against  the  United  States 
of  America,  petitioner  herein,  a  defficiency  judg- 
ment in  the  sum  of  $668,701.00,  with  interest  thereon 
at  the  rate  of  6%  per  annum  from  May  12,  1944, 
until  paid,  together  with  interest  from  April  1, 
1943,  on  $365,845.00,  to  May  12,  1944,  and  interest 
from  October  1,  1943,  to  May  12,  1944,  at  the  rate 
of  6%  per  annum  on  $473,356.00,  and 

It  Is  Further  Ordered,  x\djudged  and  Decreed 
that  said  deficiency  judgment,  with  interest,  and  the 
whole  thereof,  shall  be  paid  into  the  registry  of 
the  Superior  Court  of  the  State  of  Washington,  in 
and  for  Benton  County,  to  be  distributed  in  liquida- 
tion proceedings  in  said  Court  for  dissolution  of 
Priest  Rapids  Irrigation  District,  and  that  pending 
the  determination  by  said  Superior  Court  as  to  the 
parties  entitled  to  receive  the  funds  comprising  said 
deficiency  judgment,  with  interest,  that  the  proceeds 
of  said  judgment  shall  be  held  in  this  Court  subject 
to  payments  therefrom  for  the  purpose  of  meeting 
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expenses  of  said  district  in  this  condemnation  action 
and  in  the  dissolution  proceeding  upon  authority  for 
said  payments  by  said  district,  approved  by  said 
Superior  Court  and  this  Court. 

Done  By  The  Court  this   day  of  March, 

1947. 


United  States  District  Judge. 

Refused  March  7,  1947. 

SAM  M.  DRIVER 
District  Judge. 

Filed  March  7,  1947.  [1192] 


In  The  District  Court  Of  The  United  States  For 
The  Eastern  District  of  Washington,  Southern 
Division 

No.  128-99 

UNITED  STATES  OF  AMERICA, 

Petitioner, 
vs. 

PRIEST  RAPIDS  IRRIGATION  DISTRICT,  a 
public  corporation, 

Defendant. 

JUDGMENT  ON  VERDICT 

The  above  entitled  action  having  come  on  for  trial 
before  the  undersigned  Judge  of  the  above  entitled 
Court  on  February  10,  1947,  the  petitioner.  United 
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States  of  America,  being  represented  by  Bernard 
H.  Ramsey,  Special  Assistant  to  the  Attorney  Gen- 
eral, and  June  Fowles,  Special  Attorney,  Depart- 
ment of  Justice,  and  the  defendant,  Priest  Rapids 
Irrigation  District,  appearing  by  Charles  L.  Powell 
and  J.  K.  Cheadle,  its  attorneys,  and  no  other  par- 
ties appearing  in  the  trial  of  said  action,  and  a  jury 
having  been  duly  impaneled  and  sworn  to  determine 
the  just  compensation  to  be  paid  for  the  taking  of 
the  property,  condemned,  and  having  under  order  of 
the  Court  viewed  the  property,  witnesses  having 
been  sworn,  and  testimony  having  been  taken,  and 
the  jury  having  been  instructed  to  return  its  gen- 
eral verdict  determining  the  value  of  the  power 
properties  of  the  Priest  Rapids  Irrigation  District, 
less  the  portion  of  the  value  thereof  which  the  jury 
found  was  required  for  irrigation  purposes,  and 
pursuant  to  said  instruction  the  jury  having  re- 
turned its  general  verdict  in  the  sum  of  $473,356.00 
as  being  the  value  so  determined  as  of  October  1, 
1943,  and  the  Court  having  instructed  the  jury  to 
answer  a  special  interrogatory  determining  the 
value  of  the  irrigation  properties,  including  that 
portion  of  the  value  of  the  power  properties  found 
to  be  required  for  irrigation  purposes,  and  the  jury 
having  returned  an  answer  to  said  special  interroga- 
tory determining  the  value  of  said  irrigation  prop- 
erties to  be  $365,845.00  as  of  April  1,  1943,  and 

It  further  appearing  to  the  Court  that  there  has 
been  deposited  in  the  registry  of  the  above  entitled 
Court  the  amomit  of  estimated  just  compensation 
for  the  taking  of  the  property  hereinafter  described. 
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the  sum  of  $170,500.00,  which  said  sum  was  de- 
posited on  May  12,  1944,  and  [1193] 

It  further  appearing  to  the  Court  that  the  sum 
of  $170,500.00  was  paid  in  liquidation  of  the  bonded 
indebtedness  of  the  Priest  Rapids  Irrigation  Dis- 
trict, which  said  bonded  indebtedness  was  a  lien 
upon  the  irrigation  properties  of  the  Priest  Rapids 
Irrigation  District,  and  that  the  deposit  of  the  sum 
of  $170,500.00  in  the  registry  of  the  above  entitled 
Court  as  estimated  just  compensation  for  the  taking 
of  all  of  the  property  of  the  Priest  Rapids  Irriga- 
tion District  shall  be  a  charge  against  tbe  Irriga- 
tion properties  only  and  no  other  sum  shall  be  paid 
by  the  petitioner  herein  as  just  compensation  for 
the  taking  of  said  irrigation  properties,  and  the 
Court  being  duly  and  fully  advised  in  the  law  and 
in  the  premises. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
and  Decreed  that  the  verdict  of  the  jury  finding  and 
determining  the  just  comjjensation  in  the  sum  above 
set  forth  for  the  power  properties  of  the  Priest 
Rapids  Irrigation  District  be  and  the  same  is  hereby 
confirmed  and  approved;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  total  amount  of  compensation,  including  the 
full  and  fair  market  value  of  the  power  properties, 
less  that  portion  of  the  value  thereof  devoted  to 
irrigation,  as  of  the  date  of  taking,  to- wit :  October 
1,  1943,  and  the  full  sum  of  all  damages  resulting  to 
the  persons  and  parties  interested  therein  by  reason 
of   the   taking   and   appropriation   by   the    United 
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States  of  America  of  the  hereinafter  described  in- 
terests of  said  properties,  and  just  compensation  for 
the  taking  thereof  is  the  sum  of  $473,356.00,  being 
the  sum  fixed  by  the  verdict  of  the  jury  as  herein- 
above set  forth  for  the  condemned  interest  in  said 
power  properties;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the-  value  of  the  irrigation  projDerties  of  the 
Priest;  Rapids  Irrigation  District  as  of  April  1, 
-1943,  was  the  sum  of  $365,845.00,  which  said  sum 
is  in  excess  of  the  bonded  indebtedness  of  the  Priest 
Rapids  Irrigation  District  as  of  said  date,  and  in 
:ex<3ess  of  the  amount  deposited  in  the  registry  of 
the  above  entitled  Court  by  the  United  States  of 
America,  petitioner  herein,  and  paid  by  the  Clerk 
of  this  Court  pursuant  to  order  of  Court,  in  dis- 
charge of  said  bonded  indebtedness,  and  that  said 
bonds  and  said  amount  paid  into  Court  be  charged 
as  a  lien  upon  said  irrigation  properties,  and  not 
otherwise,  and  that  there  shall  be  no  compensation 
paid  to  the  Priest  Rapids  Irrigation  District  for 
the  taking  of  said  irrigation  properties,  [1194]  but 
that  said  bonds  and  said  amount  of  estimated  just 
compensation  deposited  in  the  registry  of  this  Court 
are  adjudged  to  be  liquidated  by  said  irrigation 
properties ;  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  there  be  and  hereby  is  vested  in  the  United 
States  of  America,  petitioner  herein,  the  full  fee 
simple  title  in  and  to  the  following  described  prop- 
erties, to- wit : 
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Parcel  PR-1— Tract  No.  W-2004 

Parcel  A: 

Beginning  at  a  point  on  the  East  line  of  Section 
three  (3),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  36  feet  North  of 
the  quarter  section  corner  on  said  East  line ;  thence 
North  56  degrees  West  a  distance  of  2070  feet; 
thence  North  52  degrees  30  minutes  West  2386  feet, 
more  or  less,  to  a  point  on  the  North  boundary  line 
of  said  Section  3,  which  point  is  986%  feet  West 
of  the  quarter  section  corner  on  the  North  boundary 
of  said  section ;  thence  East  along  said  North  bound- 
ary line  of  said  section  to  the  West  Bank  of  the 
Columbia  River;  thence  in  a  Southeast  direction 
along  said  West  Bank  of  the  Columbia  River  to  the 
East  line  of  Section  3 ;  thence  South  along  the  East 
line  of  said  Section  3  to  the  point  of  beginning. 

Parcel  B: 

Lots  three  (3),  four  (4),  seven  (7)  and  eight  (8), 
and  second  class  shorelands  of  the  Columbia  River 
abutting  thereon  and  the  Northwest  quarter  of  the 
Southwest  quarter  of  Section  2,  Township  thirteen 
(13)  North,  Range  twenty-three  (23)  East,  W.  M. 

Parcel  C: 

Lots  two  (2),  three  (3)  and  four  (4),  Section 
eleven  (11),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  except  a  right  of 
way  100  feet  in  width  conveyed  to  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  to  which  Chi- 
cago,   Milwaukee,    St.    Paul    and    Pacific   Railway 
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Company  is  successor,  by  deed  recorded  in  volume 
136  of  Deeds,  page  418,  under  Auditor's  file  No. 
41775,  records  of  Yakima  County,  Washington. 

Parcel  D: 

Lots  three  (3)  and  four  (4),  second  class  shore 
lands  adjoining  and  the  Southwest  quarter  of  the 
Southwest  quarter  of  Section  thirty-four  (34), 
Township  fourteen  (14)  North,  Range  twenty-three 
(23)  East,  W.  M.,  less  right  of  way  100  feet  in  width 
conveyed  to  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  to  which  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railway  Company  is  successor,  by 
deed  recorded  in  volume  136  of  Deeds,  page  418, 
under  Auditor's  File  No.  41775,  records  of  Yakima 
County,  Washington. 

and  also: 

Together  with  all  rights  of  the  Priest  Rapids 
Irrigation  District,  a  Washington  corporation,  to 
construct  and  maintain  wing  dams  for  power  canal 
for  water  plant  in  Columbia  River  at  Priest  Rapids, 
which  is  immediately  adjacent  to  the  lands  aboVe 
described,  and  also  including  the  right  to  divert  the 
water  of  the  Columbia  River  at  Priest  Rapids  for 
the  purpose  of  developing  power  upon  the  lands 
above  described,  and  also  all  of  those  certain  head- 
gates,  headworks,  wing  dams,  embankments,  con- 
crete power  house,  wing  walls,  gates  and  draft  tubes 
located  upon,  appurtenant  to  or  used  in  connection 
v^'ith  the  above  described  lands,  together  with  all 
water  rights  appurtenant  thereto  or  used  in  connec- 
tion with  the  lands  heretofore  described.  All  in 
Yakima  County,  Washington. 
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Parcel  PR-2 

All  presently  existing  easements  and/or  rights  of 
tlie  Priest  Rapids  Irrigation  District,  a  Washington 
corporation,  for  the  construction,  operation,  main- 
tenance and  patrol  of  an  electric  power  transmission 
line  running  from  its  power  house  site  located  in 
Parcel  PR-1,  to  its  pumping  station  site  located  in 
Parcel  PR-3,  including  all  poles,  wires  and  appur- 
tenances. The  approximate  location  of  said  trans- 
mission line  is  as  follows: 

That  certain  66,000  volt  transmission  line  known 
as  "The  Hanford-Priest  Rapids  Line,"  including 
poles,  wires,  insulators,  cross  arms,  guys,  props  and 
hardware,  and  beginning  at  the  power  house  located 
on  the  land  described  in  Parcel  PR-1  in  Section  2, 
Township  13  North,  Range  23  East,  M.  W. ;  and  ex- 
tending in  a  Southeasterly  direction  through  Sec- 
tions 2, 11  and  12  Township  13  North  Range  23  East, 
W.  M.,  to  the  Southeast  corner  of  Section  12  Town- 
ship 13  North  Range  23  East,  W.  M. ;  and  then  in 
an  Easterly  direction  along  the  North  line  of  Sec- 
tions 18,  17,  16,  15,  14  and  13  in  Township  13  North, 
Range  24  East,  W.  M. ;  then  in  an  Easterly  direction 
along  the  North  line  of  Sections  18,  17,  16,  15,  14 
and  13  in  Township  13  North,  Range  25  East,  W.  M. ; 

Also  that  certain  branch  line  known  as  the  "Coy- 
ote Stub  Line,"  beginning  at  a  point  on  the  main 
66,000  volt  Hanford-Priest  Rapids  Line  at  the 
Nortlieast  corner  of  Section  13,  Township  13  North, 
Range  25  East,  W.  M.,  and  extending  in  a  Northerly 
direction  along  the  East  line  of  Sections  12  and  1, 
Township  13  North,  Range  26  East,  W.  M. ;  to  the 
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Coyote  Pumping  Station  formerly  owned  by  the 
Hanford  Irrigation  &  Power  Company,  and  which 
is  located  upon  land  hereinafter  described  in  Parcel 
PR-3  as  Tract  No.  G-452.  All  in  Yakima  and  Benton 
Counties,  Washington. 

Parcel  PR-3— Tract  No.  G-452 

Government  Lot  Four  (4),  Section  six  (6),  Town- 
ship thirteen  (13)  North,  Range  twenty-six  (26) 
East,  W.  M.,  together  with  second  class  shore  lands 
adjoining,  in  Benton  County,  Washington,  con- 
taining 16.72  acres,  more  or  less. 

Parcel  PR-4 

All  water  rights  and  appropriations  of  water 
from  the  Columbia  River  made  or  owned  by  the 
Priest  Rapids  Irrigation  District,  a  Washington 
corporation. 

Parcel  PR-5 

All  right,  title  or  interest  of  the  Priest  Rapids 
Irrigation  District,  a  Washington  corporation,  in 
and  to  the  following  described  lands,  including  all 
canals,  ditches,  laterals  pipe  lines,  easements,  rights 
of  way  and  appurtenances  owned  by  said  Priest 
Rapids  Irrigation  District: 

Beginning  at  the  Southwest  corner  of  Govern- 
ment Lot  4  of  Section  6,  Township  13  North,  Range 
26  East,  W.  M. ;  thence  East  along  South  line  of 
Lot  4  to  its  Southeast  corner;  thence  North  along 
the  East  line  of  said  Lot  4  to  the  Southerly  right- 
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of-way  line  of  the  Priest  Rapids  Irrigation  District 
canal  right-of-way;  thence  along  said  canal  right- 
of-way  line  through  Section  6  in  said  Township  and 
Range ;  Sections  31,  32,  33,  34,  27,  26,  25,  and  36  in 
Township  14  North,  Range  26  East,  W.  M. ;  Section 
1,  Township  13  North,  Range  26  East,  W.  M. ;  Sec- 
tions 6,  7,  8,  17,  16,  21,  28,  27,  26,  35,  and  36  in 
Township  13  North,  Range  27  East,  W.  M. ;  Section 
31,  Township  13  North,  Range  28  East,  W.  M. ;  Sec- 
tions 6  and  5  in  Township  12  North,  Range  28  East, 
W.  M.,  to  the  right  bank  of  the  Columbia  River, 
thence  Northwesterly,  Northerly,  Westerly  and 
Southwesterly  up  the  right  bank  of  said  Columbia 
River  to  the  Northwest  corner  of  Government  Lot 
4  of  Section  6,  Township  13  North,  Range  26  East, 
W.  M.,  thence  South  along  the  West  line  of  said 
Lot  4  to  the  point  of  beginning,  together  with  sec- 
ond class  shorelands  adjoining  Lot  4  in  Section  6, 
Township  13  North,  Range  26  East,  W.  M.,  in 
Benton  County,  Washington. 

also: 

Beginning  at  a  point  on  the  East  line  of  Section 
thi-ee  (3),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  36  feet  North  of  the 
quarter  section  corner  on  said  East  line;  thence 
North  56  degrees  West  a  distance  of  2070  feet; 
thence  North  52  degrees  30  minutes  West  2386  feet, 
more  or  less,  to  a  point  on  the  North  boundary  line 
of  said  Section  3,  which  point  is  986yo  feet  West 
of  the  quarter  section  corner  of  the  North  boundary 
of  said  section ;  thence  East  along  said  North  bound- 
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ary  line  of  said  section  to  the  West  bank  of  the 
Columbia  River;  thence  in  a  Southeast  direction 
along  said  West  bank  of  the  Columbia  River  to  the 
East  line  of  Section  3 ;  thence  South  along  the  East 
line  of  said  Section  3  to  the  point  of  beginning; 

and  also, 

Lots  three  (3),  four  (4),  seven  (7)  and  eight  (8), 
and  second  class  shore  lands  of  the  Columbia  River 
abutting  thereon  and  the  Northwest  quarter  of  the 
Southwest  quarter  of  Section  two  (2),  Township 
thirteen  (13)  North,  Range  twenty-three  (23)  East, 
W.  M. ;  and  also, 

Lots  two  (2),  three  (3)  and  four  (4),  Section 
eleven  (11),  Township  thirteen  (13)  North,  Range 
twenty-three  (23)  East,  W.  M.,  except  a  right  of 
way  100  feet  in  width  conveyed  to  Chicago,  Milwau- 
kee and  St.  Paul  Railway  Company  to  which  Chi- 
cago, Milwaukee,  St.  Paul  and  Pacific  Railway 
Company  is  successor,  by  deed  recorded  in  volume 
136  of  Deeds,  page  418,  under  Auditor's  file  No. 
41775,  records  of  Yakima  County,  Washington;  and 
also. 

Lots  three  (3)  and  four  (4),  second  class  shore 
lands  adjoining  and  the  Southwest  quarter  of  the 
Southwest  quarter  of  Section  thirty-four  (34), 
Township  fourteen  (14)  North,  Range  twenty-three 
(23)  East,  W.  M.,  less  right  of  way  100  feet  in  width 
conveyed  to  Chicago,  Milwaukee  and  St.  Paul  Rail- 
way Company  to  which  Chicago,  Milwaukee,  St. 
Paul  and  Pacific  Railway  Company  is  successor,  by 
deed  recorded  in  volume  136  of  Deeds,  Page  418, 
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under  Auditor's  file  No.  41775,  records  of  Yakima 
County,  Washington.  All  in  Yakima  County, 
Washington. 

and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  only  person  having  an  interest  in  and  to  the 
compensation  above  fixed  is  the  Priest  Rapids  Irri- 
gation District,  a  public  corporation,  and  that  there 
be  and  hereby  is  entered  against  the  petitioner,  the 
United  States  of  America,  and  in  favor  of  the  de- 
fendant Priest  Rapids  Irrigation  Distri<?t,  a  judg- 
ment for  the  sum  of  $473,356.00,  which  judgment 
shall  bear  interest  at  the  rate  of  6%  per  annum 
from  October  1,  1943,  until  paid,  and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  said  deficiency  judgment,  and  the  whole  there- 
of, shall  be  paid  into  the  Superior  Court  of  the 
State  of  Washington,  in  and  for  Benton  County,  to 
be  distributed  in  liquidation  proceedings  in  said 
Court  for  dissolution  of  the  Priest  Rapids  Irriga- 
tion District,  and  that  pending  determination  by 
said  Superior  Court  as  to  the  parties  entitled  to 
receive  the  funds  comprising  said  judgment  with 
interest,  the  proceeds  of  said  judgment  shall  be 
held  in  this  Court  subject  to  payments  therefrom 
for  purposes  of  meeting  the  expenses  of  said  Priest 
Rapids  Irrigation  District  in  this  condemnation 
action  and  in  said  dissolution  proceeding  upon  au- 
thority for  said  payments  by  said  distri<?t,  approved 


1158  United  States  of  America  vs. 

by  the  Superior  Court  of  the  State  of  Washington, 
in  and  for  Benton  County,  and  by  this  Court,  and 
It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  title  to  the  hereinabove  described  interests  in 
the  above  described  properties  be  and  the  same  is 
hereby  vested  in  the  United  States  of  America, 
petitioner  herein,  as  to  the  irrigation  properties  as 
of  April  1,  1943,  and  as  to  the  power  properties  as 
of  October  1,  1943,  which  said  title  is  free  and  clear 
of  any  and  all  charges,  interests,  claims,  taxes,  liens 
and  encumbrances  of  any  kind  or  character  whatso- 
ever. 

Done  By  The  Court  this  7th  day  of  March,  1947. 

SAM  M.  DRIVER, 

United  States  District  Judge. 

Presented  by: 

CHARLES  L.  POWELL, 

Of  Attorney  for  Defendant 
Priest  Rapids  Irrigation 
District. 

Filed  March  7,  1947.  [1198] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ORDER  AMENDING  JUDG- 
MENT ON  VERDICT  BY  STRIKING 

Comes  Now  the  petitioner,  United  States  of 
America,  and  moves  the  Court  for  an  order  herein 
amending  the  judgment  on  verdict  entered  in  this 
proceeding  on  the  7th  day  of  March,  1947,  as  fol- 
lows :  By  striking  from  page  6  of  said  judgment  on 
(verdict  all  of  Paragraph  2  reading  as  follows : 
"It  Is  Further  Ordered,  Adjudged  and  De- 
creed that  said  deficiency  judgment,  and  the 
[  whole  thereof,  shall  he  paid  into  the  Superior 

Court  of  the  State  of  Washington,  in  and  for 
Benton  County,  to  be  distributed  in  liquidation 
proceedings  in  said  Court  for  dissolution  of  the 
Priest  Rapids  Irrigation  District,  and  that 
pending  determination  by  said  Superior  Court 
as  to  the  parties  entitled  to  receive  the  funds 
comprising  said  judgment  with  interest,  the 
proceeds  of  said  judgment  shall  be  held  in  this 
Court  subject  to  payments  therefrom  for  pur- 
poses of  meeting  the  expenses  of  said  Priest 
Rapids  Irrigation  District  in  the  condemnation 
action  and  in  said  dissolution  proceedings  upon 
authority  for  said  payments  by  said  district,  ap- 
proved by  the  Superior  Court  of  the  State  of 
Washington,  in  and  for  Benton  County,  and  by 
this  Court,  and" 

upon  the  grounds  and  for  the  reason  that  said  Para- 
graph improperly  directs  that  the  deficiency  judg- 
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ment  in  this  proceeding  be  paid  into  the  Superior 
Court  of  the  State  of  Washington,  in  and  for  the 
County  of  Benton,  instead  of  into  the  registry  of 
this  court,  and  further  improperly  provides  for  pay- 
ments to  be  paid  from  said  sum  only  upon  the  ap- 
proval of  said  Superior  Court  of  the  State  of  Wash- 
ington, in  and  for  the  County  of  Benton. 
Dated  this  12th  day  of  March,  1947. 

BERNARD  H.  RAMSEY, 
Special  Assistant  to  the 
Attorney  General. 

Filed  March  13,  1947.  [1199] 


[Tile  of  District  Court  and  Cause.] 

NOTICE  OF  HEARING  ON  MOTION  TO 
AMEND  JUDGMENT  ON  VERDICT  BY 
STRIKING. 

To:     Moulton  &  Powell,  Attorney  at  Law,  Kenne- 
wick,  Washington,  and  to  J.  K.  Cheadle,  Attor- 
neys for  Defendant,  Priest  Rapids  Irrigation 
District. 
You  and  each  of  you  are  hereby  notified  that  the 
foregoing  motion  will  be  called  up  for  hearing  and 
argument  before  the  Honorable  Sam  Driver,  Judge 
of  the  above  named  court,  in  the  courtroom  of  the 
Federal  Court  in  the  Federal  Building  at  Yakima, 
Washington,  at  9 :30  a.  m.,  Friday,  March  14,  1947. 
BERNARD  H.  RAMSEY, 
Special  Assistant  to  the 
Attorney  General. 
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State  of  Washington, 
County  of  Yakima — ss. 

I,   Bernard  H.   Ramsey,   of   attorneys   for   peti- 
tioner, United  States  of  America,  do  hereby  certify 
that  I  served  a  duly  certified  copy  of  the  foregoing 
motion  to  amend  judgment  on  verdict  by  striking 
and  of  the  notice  of  hearing  thereon  upon  Moulton 
&  Powell,  of  attorneys  for  the  defendant.  Priest 
Rapids   Irrigation  District,   by   depositing   a   copy 
of  said  motion  and  said  notice  in  the  United  States 
mail  in  an  envelope  plainly  addressed  to  Moulton  & 
Powell,  Attorneys  at  Law,  Kennewick,  Washington, 
postage  prepaid,  on  the  12th  day  of  March,  1947. 
BERNARD  H.  RAMSEY, 
Special  Assistant  to  the 
Attorney  General. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  March,  1947. 

(Seal)  LIONEL  PUGMIRE, 

Notary  Public  in  and  for  the  State  of  Washing- 
ton, residing  at  Yakima. 

Filed  March  13,  1947.  [1200] 


[Title  of  District  Court  and  Cause.] 

ORDER  AMENDING  JUDGMENT  AND 

DIRECTING  SUBSTITION  OF  PARAGRAPH 

This  Matter  having  come  on  regularly  in  its  order 

to  be  heard  on  the  motion  of  the  petitioner  for  an 

order  amending  judgment,  and  the  petitioner  ap- 
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pearing  by  Bernard  H.  Ramsey,  Special  Assistant 
to  the  Attorney  General,  and  the  defendant,  Priest 
Rapids  Irrigation  District,  a  public  corporation,  ap- 
pearing by  Charles  L.  Powell,  one  of  its  attorneys, 
and  the  Court  having  considered  the  motion  and  the 
records  and  files  herein,  and  having  listened  to  argu- 
ment of  counsel  and  being  duly  advised. 

Now,  Therefore,  It  Is  Hereby  Ordered  that  the 
motion  to  amend  the  judgment  on  verdict  entered 
on  March  7, 1947,  be  and  the  same  is  hereby  granted, 
and  the  paragraph  reading  as  follows,  to- wit : 

''It  Is  Further  Ordered,  Adjudged  and  De- 
creed that  said  deficiency  judgment,  and  the 
whole  thereof,  shall  be  paid  into  the  Superior 
Court  of  the  State  of  Washington,  in  and  for 
Benton  County,  to  be  distributed  in  liquidation 
proceedings  in  said  Court  for  dissolution  of  the 
Priest  Rapids  Irrigation  District,  and  that 
pending  determination  by  said  Superior  Court 
as  to  the  parties  entitled  to  receive  the  funds 
comprising  said  judgment  with  interest,  the 
proceeds  of  said  judgment  shall  be  held  in  this 
Court  subject  to  payments  therefrom  for  pur- 
poses of  meeting  the  expenses  of  said  Priest 
Rapids  Irrigation  District  in  this  condemnation 
action  and  in  said  dissolution  proceedings  upon 
authority  for  said  payments  by  said  district, 
approved  by  the  Superior  Court  of  the  State 
of  Washington,  in  and  for  Benton  County,  and 
by  this  Court,  and," 
be  and  the  same  is  hereby  striken  from  said  judg- 
ment, and 
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It  Is  Further  Ordered  that  there  is  substituted 
for  said  paragraph  [1201]  the  following: 

"It  Is  Further  Ordered,  Adjudged  and  De- 
creed that  the  judgment,  and  the  whole  thereof, 
shall  be  paid  into  this  court  and  remain  subject 
to  the  orders  of  this  Court  until  such  time  as 
this  Court  shall  order  the  payment  of  the  same 
to  the  Superior  Court  of  the  State  of  Washing- 
ton, in  and  for  Benton  County,  for  the  use  and 
benefit  of  the  Priest  Rapids  Irrigation  District 
in  liquidation  proceedings  to  be  maintained  in 
said  Superior  Court,  and" 

It  Is  Further  Ordered  that  said  substitution  shall 
be  considered  the  same  as  though  made  and  entered 
in  the  original  judgment  herein  at  the  time  of  the 
signing  and  filing  thereof  on  March  7,  1947. 

Done  By  The  Court  this  14th  day  of  March,  1947. 

SAM  M.  DRIVER, 

United  States  District  Judge. 

Presented  by: 

CHARLES  L.  POWELL, 

Of  Attorneys  for  Defendant. 

Approved  as  to  form : 

BERNARD  H.  RAMSEY, 

Special  Assistant  to  the 
Attorney  General. 

Filed  March  14,  1947.  [1202] 
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[Tile  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  the  United  States  of 
America,  petitioner  herein,  hereby  appeals  to  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  from 
the  jury  verdict  returned  herein  on  the  20th  day  of 
February,  1947,  and  from  the  judgment  on  verdict 
and  amended  judgment  on  verdict  entered  thereon 
on  the  14th  day  of  March,  1947,  herein. 

BERNARD  H.  RAMSEY, 

Of  Attorneys  for  Petitioner, 
United  States  of  America. 

Copies  mailed  this  6th  day  of  June,  1947,  to 
Charles  L.  Powell  and  J.  K.  Cheadle,  Attorneys  for 
Defendant. 

A.  A.  LaFRAMBOISE, 
Clerk. 

By  THOMAS  GRANGER, 
Deputy. 

Filed  June  6,  1947.  [1203] 


Priest  Rapids  Irrigation  District  1165 

[Western  Union  Telegraph  Form.] 

1947  June  6  AM  5:50. 

EAD41  Govt  NL  Pd— Washington  D  C  5 
Bernard  H.  Armsey 
Special  Assistant  to  the  Attorney  General 
512  Miller  Bldg. 

Reurtel  June  4  authority  is  granted  to  file  notice 
of  appeal  in  Priest  Rapids  Irrigation  District  Case. 

A.  DEVITT  VANECH, 

Assistant  Attorney  General. 
Filed  June  6,  1947. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS 

Notice  is  hereby  given  that  the  Priest  Rapids  Ir- 
rigation District,  a  public  corporation,  defendant  in 
the  above-entitled  action,  hereby  appeals  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  (1) 
from  the  refusal  on  March  7,  1947,  by  the  above  en- 
titled court  to  enter  the  form  of  judgment  on  ver- 
dict presented  on  behalf  of  the  Priest  Rapids  Irri- 
gation District,  which  form  included  in  favor  of 
said  district,  and  against  the  United  States  of 
I  America,  petitioner  herein,  a  deficiency  judgment  in 
the  sum  of  $668,701.00;  and  (2)  from  that  part  of 
the  judgment  on  verdict  entered  in  this  action  on 

y^he  7th  day  of  March,  1947,  which  part  ordered,  ad- 
udged  and  de<?reed  that  the  petitioner,  the  United 
states  of  America,  shall  pay  no  other  sum  as  just 
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compensation  for  the  taking  of  the  irrigation  prop- 
erties of  the  Priest  Rapids  Irrigation  District  other 
than  the  sum  of  $170,500.00  which  was  deposited  by 
said  petitioner  in  the  registry  of  the  above  entitled 
court  as  estimated  just  compensation  for  the  taking 
of  all  of  the  property  of  said  district  and  which  was 
paid  by  the  Clerk  of  said  court  pursuant  to  order 
of  said  court  in  discharge  of  the  bonded  indebted- 
ness of;  said  district,  and  which  part  of  said  judg- 
ment ordered,  adjudged  and  decreed  that  of  the 
value  of  said  irrigation  properties  of  said  district, 
determined  by  the  jury  and  adjudged  by  said  court 
to  be  the  sum  $365,845.00  as  of  April  1,  1943,  "there 
shall  be  no  compensation  paid  to  the  Priest  Rapids 
Irrigation  District  for  the  taking  of  said  irrigation 
properties,  but  that  said  bonds  and  said  amount 
[$170,500.00]  of  estimated  just  compensation  de- 
posited in  the  registry  of  this  Court  are  adjudged 
to  be  liquidated  by  said  irrigation  properties ; ' '  said 
part  of  said  judgment  appealed  from  being  part  of 
the  final  judgment  on  verdict  entered  in  this  action 
on  March  7,  1947. 

/s/  J.  K.  CHEADLE, 
Of  attorneys  for  Appellant  Priest  Rapids  Irriga- 
tion District. 

Copy  served  this  6th  day  of  June,  1947,  on  B.  H. 
Ramsey,  Attorney  for  Petitioner. 

A.  A.  LaFRAMBOISE, 
Clerk. 
By  THOMAS  GRANGER, 
Deputy. 
.     [Endorsed] :     Filed  June  6,  1947.    [1204] 
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[Title  of  District  Court  and  Cause.] 

BOND  FOR  COSTS  ON  APPEAL 
Know  all  men  by  these  presents:  That  we,  the 
Priest  Rapids  Irrigation  District,  a  public  corpora- 
tion, and  B.  Salvini  and  J.  H.  Evett,  directors  of 
said  district,  as  principals,  cash  in  the  amount  of 
two  hundred  fifty  dollars  ($250.00)  having  been 
deposited  with  the  Clerk  of  the  Court  in  lieu  of 
surety,  are  held  and  firmly  bound  unto  the  above 
named  petitioner,  the  United  States  of  America,  in 
the  full  and  just  sum  of  two  hundred  fifty  dollars 
($250.00)  to  be  paid  to  the  said  petitioner,  its  suc- 
cessors or  assigns,  to  which  payment  well  and  truly 
to  be  made  we  bind  ourselves,  our  heirs,  executors, 
administrators,  successors  and  assigns,  jointly  and 
severally  by  these  presents. 

Executed  this  5th  day  of  June,  1947. 

The  condition  of  this  obligation  is  such  that: 
Whereas,  on  the  7th  day  of  March,  1947,  in  the 
above  entitled  action  between  the  above  named 
petitioner,  the  United  States  of  America,  and  the 
above  named  defendants,  Clemants  P.  Alberts,  et  al.. 
Priest  Rapids  Irrigation  District,  a  public  corpora- 
tion, a  judgment  was  entered,  which  judgment  in 
part  ordered,  adjudged  and  decreed  that  said  peti- 
tioner shall  pay  no  other  sum  as  just  compensation 
for  the  irrigation  properties  of  the  Priest  Rapids 
Irrigation  District  other  than  the  sum  of  $170,- 
500.00  deposited  by  said  petitioner  in  the  registry 
of  the  above-entitled  court  and  paid  by  the  Clerk 
of  said  Court  in  discharge  of  the  bonded  indebted- 
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ness  of  said  district,  and  said  district  has  appealed 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit; 

Now,  Therefore,  if  said  principals  shall  pay  the 
costs  if  said  appeal  is  dismissed  or  said  part  of  the 
judgment  appealed  from  is  affirmed,  or  such  [1205] 
costs  as  the  appellate  court  may  award  if  said  part 
of  the  judgment  is  modified,  then  the  ahove  obliga- 
tion to  be  void;  otherwise  in  full  force  and  effect. 
PEIEST  EAPIDS  IRRIGA- 
TION DISTRICT 
B.  SALVINI  and 
J.  H.  EVETT, 

Directors  of  Said  District, 
By  J.  K.  CHEADLE, 

Attorney  for  Priest  Rapids 
Irrigation  District. 
[Endorsed] :  Filed  June  6,  1947.  [1206] 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  FILE 
RECORD  AND  DOCKET  CAUSE  ON  APPEAL 
For  cause  shown  and  in  the  exercise  of  the  dis- 
cretion of  the  Court,  it  is 

Ordered  that  the  time  to  file  the  record  and  docket 
the  cause  on  appeal  of  the  above-entitled  matter  be 
and  the  same  hereby  is  extended  to  70  days  from  the 
date  of  the  notice  of  appeal. 

Done  this  11th  day  of  July,  1947. 

SAM  M.  DRIVER, 

United  States  District  Judge. 
[Endorsed] :  Filed  July  11,  1947.  [1207] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT   OF    POINTS    ON   APPEAL 

1.  The  district  court  erred  in  overruling  the  peti- 
tioner's demurrer  to  the  defendant's  amended  an- 
swer. 

2.  The  district  court  erred  in  overruling  the  peti- 
tioner's objection  to  the  introduction  of  any  testi- 
mony by  defendant  as  to  the  value  or  the  cost  of  any 
of  the  properties  of  the  Priest  Rapids  Irrigation 
District  acquired  by  the  United  States  through  the 
filing  of  the  declaration  of  taking  in  No.  128-99. 

3.  The  district  court  erred  in  refusing  to  instruct 
the  jury  to  return  a  verdict  for  a  nominal  sum  only. 

4.  The  district  court  erred  in  entering  judgment 
for  defendant  in  the  sum  of  $473,356. 

5.  The  district  court  erred  in  holding  that  de- 
fendant was  entitled  to  receive  compensation  for  the 
properties  acquired  by  the  United  States  through 
the  filing  of  the  declaration  of  taking  in  No.  128-99. 

6.  The  district  court  erred  in  failing  to  apply  the 
sum  deposited  as  estimated  just  compensation  by  the 
Government  toward  satisfaction  of  the  judgment 
entered  upon  the  jury's  award. 

A.  DEVITT  VANECH, 

Assistant  Attorney  General. 
BERNARD  H.  RAMSEY, 
Special  Assistant  to  the  Attorney  General,  Yak- 
ima, Wash. 

JOHN  F.  COTTER, 

Attoiney,  Dept.  of  Justice, 
Washington,  D.  C. 
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State  of  Washington, 
County  of  Benton — ss. 

Due  and  legal  service  of  the  foregoing  petitioner's 
statement  of  points  on  appeal  is  hereby  acknowl- 
edged in  Benton  County,  Washington,  this  10th  day 
of  July,  1947,  by  receiving  a  duly  certified  copy 
thereof. 

CHAELES  L.  POWELL, 
Of  Attorneys  for  Priest 
^■.5.ji^>5. :    :  Rapids  Irrigation  District. 

Filed  July  11,  1947.  [1208] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

The  United  States,  appellant  in  the  above-entitled 
cause,  designates  tHe  following  for  inclusion  in  the 
record  on  appeal : 

Original  Petition  under  War  Powers  Act,  filed 
February  23,  1943. 

Motion  for  Right  of  Immediate  Possession,  filed 
February  23,  1943. 

Order  Granting  Right  of  Immediate  Possession, 
filed  February  23,  1943. 

Amended  Petition  for  Condemnation,  filed  April 
22,1943. 

Motion  for  Immediate  Possession  on  Amended 
Petition,  filed  April  22,  1943. 

Order,  Granting  Right  of  Immediate  Possession, 
filed  April  22,  1943. 
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Motion  of  Priest  Rapids  Irrigation  District  re 
sequence  of  trial,  filed  May  15,  1943. 

Petition  of  State  of  Washington  to  Intervene, 
filed  May  29,  1943. 

Order  Allowing  State  of  Washington  to  Inter- 
vene, filed  May  29,  1943. 

Certified  copy  of  letter  of  Secretary  of  War  dated 
March  4,  1944,  and  filed  in  District  Court  on  May 
12,  1944,  authorizing  and  directing  Declaration  of 
Taking  99.  [1209] 

Amended  Petition  for  Condemnation,  filed  May 
12,  1944. 

Declaration  of  Taking,  filed  May  12,  1944. 

Appearance  of  Priest  Rapids  Irrigation  District, 
filed  August  19,  1944. 

Stipulation  Fixing  Compensation  of  State  of 
Washington  Bonds,  filed  August  19,  1944. 

Judgment  Ordering  Paj^ment  of  Bonds  to  State 
of  Washington,  filed  August  19,  1944. 

Stipulation  Fixing  Compensation  of  Priest 
Rapids  Irrigation  District  Bonds  to  Fireman's  Re- 
lief and  Pension  Board,  filed  September  19,  1944. 

Judgment  Ordering  Payment  of  Bonds  to  Fire- 
man's Relief  and  Pension  Board,  filed  September 
19,  1944. 

Stipulation  Fixing  Compensation  for  Bonds  of 
Emily  Corbett,  filed  September  29,  1944. 

Judgment  Ordering  Payment  of  Bonds  of  Emily 
Corbett,  filed  September  29,  1944. 

Answer  to  Amended  Petition  for  Condemnation 
by  Priest  Rapids  Irrigation  District,  filed  February 
12,  1945. 
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Demurrer  to  Answer  and  Cross  Complaint  of 
Priest  Rapids  Irrigation  District,  filed  April  25, 
1945. 

Memorandum  of  Court  Sustaining  Demurrer, 
filed  June  21,  1945. 

Order  Sustaining  Demurrer,  filed  June  25,  1945. 

First  Amended  Answer  of  Priest  Rapids  Irriga- 
tion District,  filed  September  21,  1945. 

Demurrer  to  Amended  Answer  with  Points  and 
Authorities,  filed  October  24,  1945. 

Motion  for  Leave  to  Intervene  with  Complaint  in 
Intervention  of  C.  I.  Wright,  et  ux.,  filed  March  23, 
1946.     !.:■.-!    ,:;  : 

Petition:  of  Priest  Rapids  Irrigation  District  for 
payment  of  balance  on  deposit,  filed  April  8,  1946. 

Order  Directing  Payment  of  balance  on  deposit 
to  Priest  i  Rapids  Irrigation  District,  filed  April  8, 
1946.   :i 

Order  Extending  Time  on  hearing  of  demurrer, 
filed : April  11,  1946.  [1210] 

Motion;  for  Appointment  of  Trustee  or  Receiver 
and  for  Restraining  Order,  filed  May  6,  1946. 
; ..  Order  to  Show  Cause,  filed  May  6,  1946. 

Return  to  Order  to  Show  Cause,  filed  May  14, 
1946. 

Transcript  of  Court  Proceedings  on  Order  to 
Show  Cause,  filed  June  4,  1946. 

Order  Denying  Motion  for  Leave  to  Intervene, 
filed  June  26,  1946. 

Order  Overruling  Demurrer,  filed  June  26,  1946. 

Order  Denying  Motion  for  Appointment  of  Trus- 
tee or  Receiver  and  for  Restraining  Order,  filed 
June  26,  1946. 
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Order  for  Jury  View,  filed  February  10,  1947. 

Defendant's  Requested  Instructions,  filed  Febru- 
ary 17,  1947. 

Petitioner's  Requested  Instructions,  filed  Febru- 
ary 18,  1947. 

Jury  Verdict  returned  February  20,  1947. 

Special    Interrogatory    returned    February    20, 
1947. 

Judgment  on  Verdict,  filed  March  7,  1947. 

Motion  to   Amend  Judgment  on   Verdict,   filed 
March  13,  1947. 

Notice  of  Hearing  on  Motion,  filed  March  13, 
1947. 

Order    Amending    Judgment    on    Verdict,    filed 
March  14,  1947. 

Petitioner's  Notice  of  Appeal,  filed  June  6,  1947. 

Defendant's  Notice  of  Appeal,  filed  June  6,  1947. 

Defendant's  Bond  on  Appeal,  filed  June  6,  1947. 

Record  of  proceedings  at  the  trial. 

Statement  of  points  upon  which  petitioner  relies. 

This  designation  of  the  contents  of  the  record  on 
appeal. 

/s/  A.  DEVITT  VANECH, 

Assistant  Attorney  General. 

BERNARD  H.  RAMSEY, 

Special  Assistant  to  the  Attorney  General,  Yak- 
ima, Washington. 

/s/  JOHN  F.  COTTER, 

Attorney,  Department  of  Jus- 
tice, Washington,  D.  C. 
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State  of  Washington, 
County  of  Benton — ss. 

Due  and  legal  service  of  the  foregoing  petitioner's 
designation  of  record  is  hereby  acknowledged  in 
Benton  County,  Washington,  this  10th  day  of  July, 
1947,  by  receiving  a  duly  certified  copy  thereof. 

CHARLES  L.  POWELL, 

'  •' : ;      '  : '  Of  Attorneys  for  Priest 

'1,1  il     ::!!)•;/  Rapids  Irrigation  District. 

, ,  Filed  July  11,  1947.  [1212] 


[Title  of  I)istrict  Court  and  Cause.] 

CROSS  APPELLANT'S  STATEMENT 
iii  .5   OF  POINTS  ON  APPEAL 

1.  The  district  court  erred  in  ruling  that  the 
value  of  the  defendant  district's  so-called  irrigation 
properties  would  be  determined  by  the  jury  only 
for  limited  ;^urposes,  excluding  a  deficiency  award 
for  said  irrigation  properties. 

2.  The  district  court  erred  in  refusing  to  admit 
evidence  and  in  rejecting  the  offer  of  proof,  offered 
in  the  absence  of  the  jury  as  bearing  on  legal  issues 
before  the  court,  that  the  United  States  in  condem- 
nation awards  and  settlements  paid  only  $630,960.80 
for  all  of  the  privately  owned  lands  and  improve- 
ments within  the  bouridaries  of  the  defendant  dis- 
trict. 
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3.  The  district  court  erred  in  refusing  to  in- 
struct the  jury  to  return  a  verdict  in  the  amount  of 
the  value  of  all  of  the  property  of  the  defendant 
district  taken  by  the  petitioner. 

4.  The  district  court  erred  in  instructing  the 
jury  to  value  the  defendant  district's  properties 
separately  and  to  return  a  verdict  in  the  sum  of  the 
value  of  only  the  so-called  non-irrigation  properties. 

5.  The  district  court  erred  in  ordering  that  the 
petitioner,  for  the  taking  of  defendant  district's 
irrigation  properties,  the  value  of  which  the  jury 
determined  to  be  $365,845.00  as  of  April  1,  1943, 
shall  pay  no  sum  other  than  the  $170,500.00  de- 
posited as  estimated  just  compensation  for  all  of  the 
property  of  defendant  district. 

6.  The  district  court  erred  in  refusing  to  enter 
a  defficiency  judgment  for  defendant  in  the  sum 
of  $668,701.00. 

/s/  CHARLES  L.  POWELL, 
MOULTON  &  POWELL, 
Kennewick,  Washington. 

/s/  J.  K.  CHEADLE, 
Attorneys  for  Cross  Appellant  Priest  Rapids  Ir- 
rigation District. 

[Endorsed] :   Filed  July  14,  1947.  [1214] 


1176  United  States  of  America  vs. 

[Title  of  District  Court  and  Cause.] 

APPELLEE  AND  CROSS  APPELLANT'S 
DESIGNATION  OF  RECORD 

The  Priest  Rapids  Irrigation  District,  appellee 
and  cross-appellant  in  the  above-entitled  cause, 
designates  the  following  for  inclusion  in  the  record 
on  appeal: 

Copy  of  letter  of  Secretary  of  War,  dated  Febru- 
ary 18,  1943,  and  filed  in  District  Court  in  No.  128 
oh  February  23,  1943,  authorizing  and  directing 
petition  for  condemnation. 

Affidavit  supporting  Motion  for  Right  of  Imme- 
diate Possession,  filed  February  23,  1943. 

Copy  of  letter  of  Secretary  of  War,  dated  April 
12,  1943  and  filed  in  District  Court  in  No.  128  on 
April  22,  1943,  authorizing  and  directing  amended 
petition  for  condemnation. 

Affidavit  supporting  Motion  for  Amended  Order 
Granting  Right  of  Immediate  Possession,  filed  April 
22,  1943. 

Amended  Petition  for  Condemnation,  No.  128-43, 
as  to  Tracts  D-250,  E-286,  E-297,  E-325,  F-365, 
G-494,  P-1291,  P-1331,  P-1336,  R-1471,  R-1549, 
S-1611,  S-1632,  S-1647,  S-1658,  filed  August  26,  1943. 

Transcript  of  Court  Proceedings,  October  12, 
1943,  Vol.  IV,  p.  420,  line  21  to  p.  435,  line  15,  both 
inclusive. 

Transcript  of  Court  Proceedings,  encaptioned 
*'IT.  S.  of  America  v.  Clements  P.  Alberts,  et  al., 
T.  J.  Chalcraft,  et  al.,  No.  128"— No.  128-18— had 
in  Court's  chambers  on  April  26,  1944.  [1215] 
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Copy  of  letter  of  Secretary  of  War,  dated  May  4, 
1944  and  filed  in  District  Court  in  No.  128-99  on 
May  12,  1944,  authorizing  and  dii'ecting  Declaration 
of  Taking  No.  128-99. 

Order  on  Declaration  of  Taking,  filed  May  15, 
1944. 

Exhibits  attached  to  Motion  for  Appointment  of 
Trustee  or  Receiver  and  for  Restraining  Order,  filed 
May  6, 1946. 

Exhibit  attached  to  Return  to  Order  to  Show 
Cause,  filed  May  14,  1946. 

Transcript  of  Court  proceedings  in  Nos.  128-99 
and  128-100,  being  transcript  of  the  oral  opinion  of 
the  Court  delivered  on  June  1,  1946  after  conclusion 
of  argument  upon  motions  and  demurrers  beginning 
on  May  15,  1946  and  resumed  on  May  31,  1946,  filed 
June  4,  1946. 

Proposed  Judgment  on  Verdict  presented  by 
Priest  Rapids  Irrigation  District  and  Refused  by 
Court,  filed  March  7,  1947. 

Statement  of  points  upon  which  defendant  Priest 
Rapids  Irrigation  District  relies. 

This  designation  of  the  contents  of  the  record  on 
appeal. 

/s/  CHARLES  L.  POWELL, 
MOULTON  &  POWELL, 
/s/  J.  K.  CHEADLE, 
Attorneys  for  Cross- Appellant  Priest  Rapids 
Irrigation  District. 

[Endorsed] :     Filed  July  19,  1947.  [1216] 


1178  United  States  of  America  vs. 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  SERVICE 

State  of  Washington, 
County  of  Spokane — ss. 

J.  K.  Cheadle,  being  first  duly  sworn,  on  oath, 
says:  That  he  is  one  of  the  attorneys  for  the  de- 
fendant Priest  Rapids  Irrigation  District,  appellee 
and  cross  appellant  in  the  above-entitled  cause ;  that 
affiant  served  "Cross  Appellant's  Statement  of 
Points  on  Appeal ' '  and  ' '  Appellee  and  Cross  Appel- 
lant's  Designation  of  Record",  copies  of  which  are 
attached  to  this  affidavit,  by  depositing  on  this  19th 
day  of  July,  1947,  a  copy  of  each  in  the  post  office 
at  Spokane,  in  the  County  of  Spokane,  State  of 
Washington,  with  postage  fully  prepaid,  directed 
to  Mr.  Bernard  H.  Ramsey,  Special  Assistant  to  the 
Attorney  General,  Miller  Building,  Yakima,  Wash- 
ington. 

/s/  J.  K.  CHEADLE. 

Subscribed  and  sworn  to  before  me  this  19th  day 
of  July,  1947. 

[Seal]        /s/  JANE  A.  THOMPSON, 
Notary  Public  in  and  for  the  State  of  Washington, 
residing  at  Spokane. 

[Endorsed] :     Filed  July  19,  1947.  [1217] 
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[Title  of  District  Court  and  Cause.] 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

CERTIFICATE  OF  CLERK 

I,  A.  A.  LaFramboise,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Washing- 
ton, do  hereby  certify  the  foregoing  typewritten 
pages  in  three  (3)  volumes,  numbered  1  to  1218,  in- 
clusive, to  be  a  full,  true  and  correct  copy  of  so 
much  of  the  record,  papers  and  proceedings  in  the 
above  entitled  cause  as  are  necessary  to  the  hearing 
of  the  appeal  therein  as  called  for  by  the  designa- 
tion of  record  on  appeal  filed  by  counsel  for  the  Ap- 
pellant and  Cross-Appellee,  and  by  the  designation 
of  record  on  appeal  filed  by  counsel  for  the  Appellee 
and  Cross-Appellant,  as  the  same  remains  on  file 
and  of  record  in  my  office,  and  that  the  same  con- 
stitutes the  record  on  appeal  of  the  Appellant  and 
Cross-Appellee,  United  States  of  America,  and  of 
the  Appellee  and  Cross- Appellant,  Priest  Rapids 
Irrigation  District,  from  the  Judgment  on  the  Ver- 
dict of  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  to  the  United 
States  Circuit  of  Appeals  for  the  Ninth  Circuit. 

I  Further  Certify  that  the  fees  of  the  Clerk  of 
this  Court  for  preparing  and  certifying  that  por- 
tion of  the  foregoing  typewritten  record  as  callcul 
for  in  the  designation  of  record  on  appeal  of  the 
Appellee  and  Cross-Appellant,  Priest  Rapids  Irri- 
gation District,  amount  to  $13.10,  and  the  same  has 
been  paid  in  full  by  Mr.  J.  K.  Cheadle,  of  attorneys 
for  said  Appellee  and  Cross-Appellant. 


1180  United  States  of  America  vs. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Yakima,  Washington,  in  said  district,  this  7th  day 
of  August,  1947. 

[Seal]  A.  A.  LaFRAMBOISE, 

Clerk  of  the  United  States 
District  Court. 
By  /s/  THOMAS  GRANGER, 
Deputy. 


[Endorsed]:  No.  11704.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  United 
States  of  America,  Appellant,  vs.  Priest  Rapids 
Irrigation  District,  a  public  corporation.  Appellee. 
Priest  Rapids  Irrigation  District,  a  public  corpora- 
tion, Appellant,  vs.  United  States  of  America,  Ap- 
pellee. Transcript  of  Record.  In  Three  Volumes, 
pellee.  Transcript  of  Record.  Upon  appeal  from  the 
District  Court  of  the  United  States  for  the  Eastern 
District  of  Washington,  Southern  Division. 

Filed  August  11,  1947. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


Priest  Rapids  Irrigidion  District  1181 

In  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  District 

No.  11704 

UNITED  STATES  OF  AMERICA, 

Appellant, 
vs. 

PRIEST  RAPIDS  IRRIGATION  DISTRICT, 

Appellee. 

[  STATEMENT  OF  POINTS  AND  DESIGNA- 
TION OF  PORTIONS  OF  RECORD  TO  BE 
PRINTED 

The  United  States  of  America,  appellant  in  the 
above-entitled  case,  adopts  the  statement  of  points 
filed  in  the  district  court  as  the  statement  of  points 
to  be  relied  upon  in  this  Court  and  desires  that  the 
whole  of  the  record  as  filed  and  certified  be  printed 
in  its  entirety. 

Respectfully  submitted, 

/s/  J.  EDWARD  WILLIAMS, 

Acting  Assistant  Attorney 
General. 

/s/  JOHN  F.  COTTER, 

Attorney,  Department  of 
Justice,  Washington,  D.  C. 

[Endorsed]  :    Filed  August  23,  1947. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

CROSS  APPELLANT'S  STATEMENT 
OF  POINTS 

The  Priest  Rapids  Irrigation  District,  cross  ap- 
pellant in  the  above  entitled  case,  adopts  the  state- 
ment of  points  filed  in  the  District  Court  as  the  state- 
ment of  points  to  be  relied  upon  in  this  Court. 

Respectfully  submitted, 

/s/  J.  K.  CHEADLE, 

MOULTON  &  POWELL  and 
J.  K.  CHEADLE. 

[Endorsed]:    Filed  August  28,  1947. 
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XJPON    APPEAL    FROM    THE    DISTRICT    COURT    OF    THE    UNITED 
STATES   FOR   THE   EASTERN   DISTRICT    OF    WASHINGTON 


BRIEF  FOR  THE  UNITED  STATES,  APPELLANT 


OPINIONS   BELOW 

A  memorandum  opinion  of  Judge  Schwellenbacli  is 
found  at  R.  175-181.  An  oral  opinion  of  Judge  Driver 
is  found  at  R.  1133-1136.  Neither  opinion  has  been 
reported. 

JURISDICTION 

This  is  an  appeal  from  a  judgment  entered  on 
March  7,  1947  (R.  1147-1158)  and  amended  on  March 
14,  1947  (R.  1161-1163).  Notice  of  appeal  was  filed 
on  June  6, 1947  (R.  1164). 

(1) 


The  jurisdiction  of  the  district  court  was  invoked 
under  the  Act  of  August  18,  1890,  26  Stat.  316,  as 
amended  by  the  Acts  of  July  2,  1917,  40  Stat.  241, 
April  11,  1918,  40  Stat.  418,  50  U.  S.  C.  sec.  171,  and 
section  201  of  the  Act  of  March  27,  1942,  56  Stat. 
176,  177,  50  U.  S.  C.  sec.  171  (a)  (E.  107).  The  ju- 
risdiction of  this  Court  is  invoked  under  section  128 
of  the  Judicial  Code  as  amended,  28  U.  S.  C.  sec. 
225  (a). 

QUESTIONS   PRESENTED 

1.  Whether  by  acquiring  all  the  land  in  an  irriga- 
tion district  the  Government  acquired  the  beneficial 
interest  in  the  properties  held  by  the  district  for  the 
owners  of  land  in  the  district  and  became  entitled  to 
legal  title  thereto  without  a  further  payment  for  the 
benefit  of  the  former  landowners. 

2.  Whether  in  a  proceeding  under  the  Declaration 
of  Taking  Act  the  sum  deposited  as  estimated  just 
compensation  is  to  be  credited  toward  satisfaction  of 
the  amount  awarded  as  just  compensation  for  the 
property  taken. 

STATEMENT 

The  judgment  appealed  from  requires  the  United 
States  to  pay  to  the  Priest  Rapids  Irrigation  District 
$473,356  (the  amount  fomid  by  a  jury  to  be  the  value 
of  that  part  of  the  power  proiDerties  of  the  District 
*'not  devoted  and  applied"  to  irrigation  purposes), 
together  with  interest  at  the  rate  of  six  percent  per 
annum  from  October  1,  1943  (R.  1147-1158).^ 

^  On  motion  of  the  Government  (R.  1159-1160),  the  judgment 
was  thereafter  amended  to  direct  that  the  award  be  paid  into  the 
court  below  (R.  1161-1163)  and  not,  as  the  original  judgment  di- 


The  proceeding  whioli  ciiliniiialed  in  tliis  jiulgnieiit 
is  the  penultimate  of  a  series  brought  by  the  United 
States  to  acquire  the  area  needed  for  the  Hanford 
Engineering  Project.  These  commenced  on  Februaiy 
23,  1943,  when  the  United  States  filed  in  the  court  be- 
low a  petition  to  condemn  about  194,000  acres  of  land 
(R.  2-7).  On  the  same  day,  pursuant  to  section  201, 
Second  War  Powers  Act,  1942,  56  Stat.  177,  50  U.  S.  C. 
sec.  171  (a)  the  Government  asked  for  and  obtained 
an  order  entitling  it  to  immediate  possession  of  these 
lands  (R.  10-16).  On  April  22,  1943,  it  filed  an 
amended  petition  which  enlarged  the  area  to  be  taken 
to  about  206,000  acres  (R.  16-22).  On  the  same  day, 
the  court  similarly  extended  its  order  of  immediate 
possession  (R.  27-32). 

Included  in  the  property  described  in  these  petitions 
was  all  the  land  within  the  Priest  Rapids  Irrigation 
District. 

The  District  embraced  15,950.39  acres.  According 
to  its  assessment  roll  prepared  in  late  1942,  only 
3,552.13  of  these  were  privately  o\^Tied.  The  State  of 
Washington  o^^Tled  2,194.83  acres  and  the  United 
States  38.16.  But  most  of  the  land — 10,165.27  acres — 
was  in  the  hands  of  the  District  (R.  727). 

In  the  hope  of  procuring  private  owners  for  this 
land  (R.  754)  the  District  in  January  1939  had  given 
Messrs.  Miller  and  Adams,  doing  business  as  the  Priest 
Rapids  Development  Company,  an  option  to  purchase 
all  of  it  (R.  907,  908).     The  contract  required  them 

rected  (see  K.  1157),  into  the  Superior  Court  for  Benson  County, 
Washington. 


to  pay  the  District  $5.00  an  acre  for  irrigable  land 
and  $1.00  an  acre  for  that  which  was  nonirrigable. 
However,  the  District  would  not  construct  additional 
irrigating  facilities.  Accordingly,  no  land  could  be 
sold  as  irrigable  unless  it  could  be  served  from  existing 
facilities  or  unless  the  buyer  would  put  in  his  own  well 
(R.  759,  911-913).  The  company  succeeded  in  selling 
685  acres  (R.  893).  Most  of  these  sales  were  made  in 
1910  and  1941  (R.  925). 

In  addition,  the  District  held  title  to  a  power  plant, 
a,  pumping  plant,  transmission  lines,  a  power  canal, 
a  main  irrigation  canal  and  laterals,  and  auxiliary 
properties.  The  power  plant  was  used  to  generate 
electricity  for  the  pumping  of  water  to  the  lands. 
However,  the  District  supplied  water  to  only  a  small 
part  of  its  land :  in  1942,  for  example,  it  irrigated  only 
1,200  acres  (R.  345,  416,  820).  In  consequence,  the 
plant  generated  much  unneeded  electricity  (R.  1029). 
This  surplus  was  sold  to  the  Pacific  Power  and  Light 
Company  (R.  345,  568).  Over  the  11  years  beginning 
with  1932,  an  average  of  55  percent  of  the  power 
plant's  output  was  so  disposed  of  (R.  1030).  The  pro- 
ceeds of  these  sales  were  applied  on  the  District's 
bonded  debt  and  for  maiaitenance  of  its  facilities  (R. 
413-414). 

So  much  for  the  history  of  the  District  before  the 
United  States  began  to  acquire  the  lands  needed  for 
the  Hanford  Project. 

In  the  interval  between  the  filing  of  the  original 
petition  and  May  12,  1944,  the  Government  acquired 
by  i^urchase  and  condenmation  all  the  privately  owned 
land  within  the  boundaries  of  the  District  (R.  1081). 


And  it  purchased  from  the  Priest  Rapids  Development 
Company  for  $49,000  the  more  than  10,000  acres  in- 
chided  in  the  option  contract  (R.  749,  921-922,  929). 
Accordingly,  on  May  12,  1944,  the  United  States 
filed  an  amended  petition  to  condemn  the  remaining 
property  held  in  the  name  of  the  District  (R.  106-118). 
The  petition  stated  (R.  117-118) : 

That  the  real  property    *     *     *     described 

*  *  *  constitute  [s]  all  of  the  operating 
properties  and  facilities  owned  *  *  *  by 
the  Priest  Rapids  Irrigation  District  *  *  *. 
That  petitioner.  United  States  of  America,  by 
reason  of  its  ownership  of  all  the  real  property 
lying  within  the  boundaries  of  said  *  *  * 
District  is  *  *  *  the  equitable  owner  of  the 
real  property  *  *  *  described  *  *  *^ 
subject  only  to  the  lien  of  the  bonded  indebted- 
ness of  said  *  *  *  District,  and  said  *  *  * 
District  *  *  *  now  holds  legal  title  thereto 
in  trust  for  the  use  and  benefit  of  [the]  United 
States  of  America.  That  the  sum  of  $170,500.00 
deposited  in  the  registry  of  this  court  with  the 
filing  of  declaration  of  taking  *  *  *  repre- 
sents a  sum  which  *  *  *  is  sufficient  to  pay 
and  discharge  all  bonded  indebtedness  of  said 

*  *       *     District. 

As  indicated  by  its  petition,  the  Government  simul- 
taneously filed  a  declaration  of  taking  (R.  119-130) 
and  deposited  in  the  registry  of  the  court  $170,500, 
estimated  to  be  just  compensation  (see  R.  132).  Pur- 
suant to  subsequent  stipulations,  bondholders  were 
paid  $169,850  of  this  deposit  (R.  145,  151,  158),  and 
the  District  was  paid  the  remaining  $650  (R.  218- 
219). 
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On  February  12,  1945,  the  District  answered  the 
Government's  petition  (R.  161-167).  It  alleged  that 
the  properties  had  a  value  of  $1,060,685 ;  that  between 
April  17,  1943,  and  October  1,  1943,  they  had  been 
taken  by  the  Government,  and  that  thereupon  the 
landowners  who  had  been  entitled  to  receive  water  be- 
came the  legal  owners  of  the  property.  It  concluded 
that  $1,060,685  was  just  compensation  and  that  this 
sum,  less  the  $170,500  deposited  with  the  declaration 
of  taking,  should  be  paid  to  it  for  distribution  to  those 
who  had  owned  land  in  the  District  on  February  23, 
1943  (the  date  of  the  first  order  granting  immediate 
possession). 

The  consequent  demurrer  of  the  Government  (R. 
173-174)  was  sustained  by  District  Judge  Schwellen- 
bach  (R.  181-182).  In  connection  with  his  ruling,  the 
judge  filed  a  memorandum  ojunion  (R.  175-181). 

This  opinion  rested  upon  the  assumption  that,  when 
the  United  States  paid  the  individual  landowners  the 
value  of  their  lands,  it  had  not  quite  compensated  them 
for  their  interests  in  the  property  here  involved.  And, 
referring  to  earlier  proceedings  to  ascertain  just  com- 
pensation for  i^rivately  owned  lands,  it  said  (R.  178- 
179): 

The  fact  is  that,  in  the  first  case  which  was 
tried,  the  landowner  attempted  to  assert  his 
claim  to  his  proportionate  share  of  the  Dis- 
trict's assets,  the  [United  States]  objected  and 
I  ruled  against  the  landowner.  *  *  *  The 
awkwardness  and  the  confusion  which  would 
have  resulted  [from  a  contrary  ruling]  was 
realized  by  counsel  on  both  sides  and  dozens  of 
cases  have  been  tried  since  with  the  understand- 


ing  that,  at  some  time,  the  question  of  the  right 
of  the  landowners  to  their  proportionate  share 
of  the  value  of  the  District  assets  would  be 
thrashed  out. 
Nonetheless,  the  court  recognized  that  the  awards  to 

the  former  landowners  had  been  for  the  value  of  their 

lands.     Thus,  it  said  (R.  179-180)  : 

On  the  other  hand,  the  landowners  are  not 
entitled  to  compensation  for  that  portion  of  the 
District  assets  which  was  valuable  only  for 
irrigation  purposes.  In  each  one  of  the  trials 
and  in  all  of  the  appraisals,  the  value  of  the  sep- 
arate tracts  was  based  upon  the  proposition  that 
they  IV ere  within  the  irrigation  district  and  had 
irrigation  tvater  availahle.  Verdicts  and  settle- 
ments tvhich  have  heeyi  made  in  these  cases  have 
been  substantial.  They  have  been  based  upon 
the  land  valued  as  irrigated  land.  For  the  own- 
ers of  the  lands  now  to  receive  compensation 
for  the  District  assets  which  were  devoted  to 
irrigation  purposes  would  amount  to  double 
compensation.  Furthermore,  the  Government 
has  paid  out  to  the  holders  of  the  bonds  in  the 
Priest  Rapids  Irrigation  District  $170,500. 
*  *  *  Clearly  it  is  entitled  to  offset  the 
amount  thus  paid  out  against  any  claim  for 
compensation  for  the  District  assets.  [Italics 
added.] 

It  came  to  the  following  conclusion  (R.  180)  : 
It  seems  to  me  that  what  must  be  done     *     *     * 
is  that  the  Districts "  set  up  in  their  answers 

-  The  same  contention  was  made  by  the  Richland  Irrigation 
District  whose  assets  have  been  likewise  taken.  Trial  of  that  pro- 
ceeding has  been  postponed  until  there  has  been  a  test  of  the  cor- 
rectness of  the  ruling  in  this  case. 


their  contention  as  to  the  value  of  that  portion 
of  the  assets  *  *  *  which  is  not  appli- 
cable to  irrigation  i^urposes  and  make  claim  for 
that  amount  after  giving  credit  for  the  sums 
the  petitioner  expended  in  the  payment  of 
District  obligations. 

Thereafter,  the  District  filed  an  amended  answer 
(R.  182-190).  It  alleged  that  on  February  23,  1943, 
it  had  title  to  property  *'not  used  exclusively  in  the 
delivery  of  irrigation  water  to  property  within  the 
district"  of  the  value  of  $847,815  (R.  185) .  It  further 
alleged  that  on  that  date  it  also  owned  property  used 
in  the  operation  of  its  irrigation  system  of  the  value 
of  $182,870,  that  the  bonded  debt  was  a  lien  on  this 
property,  and  that  the  amount  deposited  by  the  United 
States  should  be  credited  against  the  value  of  these 
assets  (R.  189-190).  The  United  States  again  de- 
murred (R.  191-192.  And  see  R.  201-205).  The 
demurrer  was  overruled  by  Judge  Driver  who  had 
succeeded  Judge  Schwellenbach  (R.  292). 

The  case  came  on  for  trial  before  Judge  Driver, 
who  adhered  to  the  theory  enunciated  by  Judge 
Schwellenbach  (see  e.  g.  R.  387-390,  702-706,  1017- 
1021).  He  instructed  the  jury  that  it  should  award 
compensation  for  property  which  was  not  ''to  any 
extent,  devoted  to  irrigation  purposes"  and  also  for 
"that  portion  of  the  power  properties  of  the  defendant 
not  devoted  to  irrigation  purposes"  (R.  1105).  He 
added  (R.  1105): 

You  should  first  find  the  full,  cash,  market 
value  of  such  electric  power  properties,  namely, 
the  power  plant  with  its  allied  facilities  and  the 
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power  transmission  line  from  the  power  plant 
to  Coyote  Jmiction.  Then  you  should  deter- 
mine in  what  fractional  part  or  percentage  such 
power  properties  were  devoted  and  applied  to 
nonirrigation  purposes  at  the  time  of  taking, 
or  which,  in  all  probability,  would  have  been  so 
ajjplied  within  the  reasonably  near  future. 

In  respect  of  the  method  of  allocation,  the  court 
instructed  the  juiy  (R.  1107)  : 

*  *  *  you  may  take  into  consideration  the 
generating  capacity  at  the  time  of  taking  of 
defendant's  power  plant,  the  demands  upon  the 
plant  for  power  to  pump  water  to  irrigate  the 
lands  then  under  irrigation  in  the  district,  or 
that  in  all  probability  would  have  been  under 
irrigation  within  the  reasonably  near  future, 
and  the  excess  of  power  for  commercial  sale 
remaining  after  such  irrigation  demands  had 
been  met.  You  may  also  take  into  considera- 
tion any  other  pertinent  facts  and  circumstances 
shown  by  the  evidence,  which  may  aid  you  in 
making  such  allocation. 

In  addition  the  jury  was  asked  to  find  the  value  of 
that  part  of  the  District's  properties  used  for  irri- 
gation purposes  which,  so  the  court  charged,  com- 
prised "the  pumping  plant,  the  power  transmission 
line  from  Coyote  Junction  to  the  pumping  plant,  the 
main  and  lateral  irrigation  canals"  and  the  remain- 
ing part  of  the  power  plant  and  the  transmission  line 
to  Coyote  Junction  (R.  1106). 

The  jury  fomid  that  just  compensation  for  the 
portion  of  the  power  properties  not  devoted  to  irri- 
gation purposes  was  $473,356  (R.  1131)  and  that  the 
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value  of  the  properties  devoted  to  irrigation  purposes 
was  $365,845  (R.  1132). 

On  March  7, 1947,  the  court  entered  judgment  on  the 
verdict  (R.  1147-1158).  It  directed  that  the  United 
States  pay  the  District  $473,356  with  interest  at  the 
rate  of  six  percent  from  Octo]3er  1,  1943.  It  recited 
that  just  compensation  for  the  properties  devoted  to 
irrigation  purposes  was  $365,845,  but  that  the  Govern- 
ment's obligation  in  this  respect  was  satisfied  by  the 
$170,500  it  had  paid  for  the  bonds. 

SPECIFICATION   OF   ERROBS 

The  statement  of  the  points  relied  on  by  the  United 
States  on  its  appeal  (R.  1169)  may  be  summarized  as 
follows : 

The  district  court  erred: 

1.  In  holding  that  the  District  was  entitled  to  re- 
ceive compensation  for  the  properties  to  which  the 
District  held  title.    Nos.  1-5. 

2.  In  failing  to  apply  the  sum  deposited  as  esti- 
mated just  compensation  by  the  Government  toward 
satisfaction  of  the  judgment  entered  upon  the  jury's 
award. 

ARGUMENT 


By  acquiring  at  fair  market  value  all  the  lands  in  the  Priest 
Rapids  Irrigation  District  the  United  States  acquired  the 
beneficial  title  to  the  properties  held  by  the  district  for  the 
owners  of  land  in  the  district  and  was  entitled  to  the  legal 
title  thereto  without  a  further  payment  for  the  benefit  of 
the  former  landowners 

A.  The  United  States  did  not  cause  the  former  land- 
owners to  believe  they  tvould  receive  more  than  the 
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fair  market  value  of  their  lan(U. — At  the  outset,  the 
Government  would  invite  the  court's  attention  to  that 
part  of  Judge  Schwellenbach's  memorandum  opinion 
which  deals  with  his  earlier  ruling  that  an  individual 
landowner  could  not  by  reason  of  his  undivided  share 
in  the  District's  assets  assert  a  right  to  an  award  in 
excess  of  the  market  value  of  his  property. "*  The 
passage  in  question  has  been  quoted  in  the  statement 
(pp.  6-7,  supra) i  Conceivabh',  the  judge's  remarks  in 
respect  of  '* awkwardness"  and  "confusion"  convey 
the  impression  that  the  Government's  objection, 
which  provoked  the  ruling,  was  based  on  expediency 
rather  than  principle,  that  its  position  simply  was 
that  the  owner's  claim  could  not  be  appropriately 
asserted  in  that  proceeding  but  should  be  postponed 
until  this  suit  and  that  as  a  result  individual  land- 
owners w^ere  misled  and  prejudiced. 

In  order  to  dissipate  any  such  impression  the  Gov- 
ernment prints  as  an  Appendix  to  this  brief  (pp. 
27-31,  infraq  the  affidavit  of  Bernard  H.  Ramsey, 
Esq.,  Special  Assistant  to  the  Attorney  General,  who, 
since  September  23,  1943,  has  been  in  charge  of  the 
litigation  incident  to  the  acquisition  of  the  lands 
needed  for  the  Hanford  Project.  The  affidavit  makes 
clear  the  following: 

The  Government's  contention  was  made  known  be- 
fore the  first  trial  involving  just  compensation  for 
an  individual  holding  was  begun.     The  Government 


^  The  earlier  ruling  was  made  in  tlie  first  of  tlie  proceed  in  f»;s  to 
(oiidenin  tlie  propertj^  of  an  individual  landowner.  The  ruling 
was  repeated  on  Af)ril  26,  1944.  For  a  transcript  of  the  proceed- 
injis  on  the  latter  occasion  see  R.  100-105. 
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was  of  opinion  that  the  issue  should  be  raised  in  that 
trial  and  that  the  ruling-  thereon  should  be  tested  by 
an  appeal  to  this  Court.  And,  in  order  to  facilitate 
such  appeal,  it  arranged  to  pay  for  the  transcript  of 
testimony  in  that  case.  The  trial  court  sustained  the 
Government's  contention  and  refused  to  admit  the 
evidence  of  value  of  the  District's  assets  offered  by 
the  landowners.  But  the  landowners  did  not  appeal 
from  the  subsequent  judgment.  Since  the  Govern- 
ment could  not  complain  of  the  judge's  ruling,  it  was 
deprived  of  the  opportunity  to  establish  its 
correctness. 

It  is  evident,  therefore,  that  the  United  States  was 
not  party  to  an  "understanding"  that  determina- 
tion of  the  issue  should  be  postponed  until  the  pres- 
ent proceeding.  On  the  contrary,  as  Mr.  Ramsey's 
affidavit  demonstrates,  it  sought  to  have  the  matter 
decided  long  since.  And,  of  course,  nothing  done  by 
the  United  States  led  any  individual  owner  of  land  in 
the  District  to  believe  that  a  part  of  the  just  compen- 
sation due  him  remained  unpaid. 

B.  The  United  States  has  already  paid  the  former 
landowners  the  fair  tnarket  value  of  their  lands. — ^At 
this  juncture  it  should  also  be  pointed  out  that  the 
owners  of  property  in  the  District  received  full  mar- 
ket value.  This  fact  is  made  clear  by  the  memoran- 
dum opinion  of  Judge  Schwellenbach.  As  he  said 
(R.  179) : 

In  each  one  of  the  trials  and  in  all  of  the  ap- 
praisals, the  value  of  the  separate  tracts  was 
based  upon  the  proposition  that  they  were  with- 
in  the   irrigation   district   and   had   irrigation 
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water  available.  Verdicts  and  settlements  which 
have  been  made  in  these  cases  have  been  sub- 
stantial. They  have  been  based  upon  the  land 
valued  as  irrigated  land. 

Mr.  Ramsey's  affidavit  amplifies  the  remarks  of 
Judge  Schwellenbach.     He  says  (p.  30,  infra)  : 

In  the  trial  of  these  tracts,  as  well  as  subse- 
quent tracts  tried  by  the  Court,  the  landowners 
were  permitted  to  show  that  their  lands  were 
irrigated  lands,  the  irrigation  district  in  which 
they  were  located,  the  fact  that  ample  water  for 
irrigation  was  available,  that  the  facilities  of 
the  district  were  in  all  respects  adequate,  any 
and  all  special  services  rendered  by  the  district 
to  the  landowners,  the  per-acre  charge  imposed 
upon  the  land  per  year  for  irrigation  services, 
the  amount  of  acreage  under  the  district,  the 
amount  of  outstanding  bonds  against  the  dis- 
trict, and  all  other  factors  which  might  be 
legally  shown  as  affecting  the  value  of  the  prem- 
ises as  between  a  prospective  seller  and  a  pros- 
pective buyer.     [Italics  added.] 

The  result  of  this  testimony  is  demonstrated  by  the 
awards  made.  To  quote  again  from  Mr.  Ramsey's 
affidavit  (p.  31,  infra)  : 

Tract  No.  P-1274,  owned  by  Alex  Park,  con- 
sisted of  twenty  acres  of  orchard  land  improved 
only  with  a  two-room  tenant  house,  packing 
shed,  a  well,  and  the  ordinary  irrigation  facili- 
ties. At  the  time  that  possession  of  this  tract 
was  taken  by  the  Government,  the  cherry  crop 
growing  upon  the  tract  had  been  picked  and 
marketed  by  the  owner.  Tlie  peach  and  apri- 
cot crops  were  matured  but  not  harvested.     The 


14 

trial  jury  fixed  $30,500  as  the  fair  market  value 
of  the  twenty-acre  tract,  inclusive  of  the  fruit 
crop  not  harvested  by  the  owner.  The  other 
verdicts  rendered  by  trial  juries  follow^ed  much 
the  same  pattern. 

The  highest  price  fixed  by  any  trial  jury 
upon  lands  adjoining  the  irrigation  districts, 
not  susceptible  of  irrigation  but  otherwise  com- 
parable to  lands  within  the  districts  was  $2.00 
per  acre. 

Thus  there  can  be  no  doubt  that  the  former  land- 
owners have  received  in  condemnation  as  much  as 
they  would  have  got  from  a  voluntary  sale. 

C.  The  properties  of  the  District  were  wholly  de- 
voted to  irrigation  purposes  a)ul  were  inseparable  from 
the  lands  they  served. — As  has  been  pointed  out  pp.  7-8, 
supra)  Judge  Schwellenbach  was  of  the  opinion  that 
the  District  Vv^as  entitled  to  the  value  of  so  much  of 
the  property  to  which  it  had  legal  title  as  w^as  "not 
applicable  to  irrigation  purposes"  (R.  179).  Judge 
Driver's  instructions  to  the  jury  presumably  defined 
the  property  Judge  Schwellenbach  had  in  mind.  So, 
he  instructed  it  to  award  to  the  District  that  part  of 
the  ''full,  cash,  market  value''  of  the  generating  plant 
and  ancillary  facilities  that  was  ''devoted  and  applied 
to  nonirrigation  purposes"  (R.  1105,  and  see  pp.  8-9, 
supra).  This  fraction,  the  jury  was  further  told,  was 
to  be  determined  by  considering  the  demands  for 
power  to  irrigate  (at  the  time  of  the  taking  or  within 
a  reasonable  time  thereafter)  and  the  excess  of  power 
remaining  available  for  commercial  sale  (R.  1107,  and 
see  p.  9,  supra).  In  short,  the  jury  was  instructed 
to  determine  what  percentage  of  the  total  power  gen- 
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erated  was  sold  rather  than  used,  to  ai)ply  that  per- 
centage to  the  "full,  cash,  market  vahie"  of  the  gen- 
erating facilities,  and  to  award  the  result  to  the  Dis- 
trict for  the  benefit  of  the  former  landowners. 

In  thinking  that  the  District  had  generating  facili- 
ties "not  applicable  to  irrigation  purposes,"  Judge 
Schwellenbach  made  the  fundamental  error.  There  is 
no  basis  for  this  concept.  It  purported  to  rest  on  the 
fact  that  the  District  generated  and  sold  power  un- 
needed  for  pumping  irrigation  water.  But  obviously 
this  circumstance  did  not  operate  to  divorce  any  part 
of  the  generating  facilities  from  the  irrigation  project. 
In  the  first  place,  it  is  to  be  remembered  that  these  gen- 
erating facilities — all  of  them — were  designed  and  in- 
tended to  supply  the  irrigation  needs  of  those  owning 
lands  in  the  District.  These  needs  might  be  increased 
at  any  time.  In  such  case  they  would  have  to  be 
satisfied  by  use  of  additional  power.  Meanwhile,  the 
excess  power  could  be  sold.  But,  if  the  District  were 
to  fulfill  its  purpose,  the  arrangement  could  not  be  per- 
manent. Furthermore,  the  revenues  from  sales  of 
excess  power  were  used  to  pay  the  annual  charges  on 
account  of  bonds  and  maintenance.  The  burden  on 
the  privately  owned  lands  was  correspondingly 
lessened.  The  effect  was  the  same  as  if  more  lands  in 
the  District  ha.d  returned  to  private  ownership.  It  is 
clear  that  payments  by  such  nev/  landowners  would  be 
for  irrigation  purposes.  Payments  out  of  sales  reve- 
nues, similarly  applied,  were  made  for  the  same  object. 
Certainly,  the  source  of  the  funds  is  immaterial. 
Plainly,  therefore,  the  generation  and  sale  of  surplus 

775313—48 2 
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power  by  the  District  was  for  the  purpose  of  irriga- 
tion. It  follows  that  the  generating  facilities  of  the 
District  were  wholly  devoted  and  applied  to  that 
purpose. 

The  validity  of  this  conclusion  is  illustrated  by  con- 
sideration of  the  trial  court's  effort  to  make  an  ap- 
portionment of  the  generating  facilities.  Necessarily 
the  court  went  on  the  theory  that,  despite  payment  to 
the  former  landowners  of  the  value  of  their  proper- 
ties, they  had  retained  an  interest  in  the  assets  of  the 
District.  If  this  were  so,  that  interest  must  have  been 
severable  from  the  land.  Put  otherwise,  the  theory 
must  have  been  that,  prior  to  the  taking,  individual 
landowners  could  sell  lands  in  the  District  and  retain 
their  interest  in  part  of  the  generating  facilities. 
This,  in  the  nature  of  things,  was  impossible  for  two 
reasons. 

First,  when  regard  is  had  for  the  fact  that  the  pro- 
ceeds from  sales  of  excess  power  were  applied  to  dis- 
charge the  bonds  and  maintenance  charges  of  the 
District,  it  is  obvious  that  no  one  would  buy  such  an 
*' interest."  For  he  would  get  no  return  upon  his  pur- 
chase. 

Second,  such  an  interest  could  not  have  been  identi- 
fied or  in  fact  valued.  This  is  apparent  from  the  in- 
structions given  the  jury  below.  Presumably,  it  was 
determining  the  price  which  the  former  landowners  as 
a  group  and  a  prospective  buyer  or  buyers  would  have 
put  upon  this  interest.  As  has  been  pointed  out  (pp. 
14-15,  supra)  this  figure  was  arrived  at  by  appraising 
the  market  value  of  the  whole  of  the  generating  f  acili- 


17 

ties  and  applying  to  that  value  a  percentage  derived 
from  a  comparison  of  the  use  of  power  for  irrigation 
and  the  commercial  sale  of  the  remainder.  In  other 
words,  the  jury  found  that  a  fraction  of  the  plant  had 
been  retained  by  the  former  landowners.  Property 
more  elusive  in  character  can  scarcely  be  imagined. 
It  coiild  not  be  identified  or  segregated;  it  was  a.  part 
of  each  of  the  structures  and  of  each  piece  of  the 
equipment  used  for  generating  and  transmitting 
power.  And,  of  course,  the  interest  of  each  landowner 
of  the  group  in  this  fraction  was  even  more  derivative ; 
it  depended  on  the  relation  between  the  number  of 
a,cres  he  owned  and  the  total  number  of  privately 
owned  acres. 

It  is  highly  fanciful  to  suppose  that  a  landowner 
would  try  to  separate  from  the  land — and  retain — 
such  an  interest  in  this  aggregate  of  structures,  that 
anyone  else  would  want  the  land  subject  to  such  im- 
ponderables, or  that  a  prospective  seller  and  buyer 
would  embark  upon  an  enquiry  like  that  which  en- 
gaged the  jury  in  this  case. 

In  the  light  of  these  considerations,  there  can  be  no 
escape  from  the  conclusion  that,  as  the  Government 
contends,  the  interest  in  the  generating  facilities  of 
the  District  is  appurtenant  to  the  land,  incapable  of 
separate  valuation  and  consequently  taken  into  account 
in  fixing  the  selling  price  of  the  land. 

D.  I7i  parting  with  their  lands  in  the  District,  the 
former  owners  divested  themselves  of  all  interest  in 
properties  held  beneficially  by  the  District  for  land-, 
oivners. — If   anyone   lacking   the   power   of   eminent 
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domain  had  purchased  the  3,552.13  acres  individually 
owned  in  the  District,  none  would  doubt  that  the  pur- 
chaser had  ipso  facto  acquired  all  the  assets  of  the 
District  and  that  the  former  owners  had  lost  all  their 
interest  in  the  same.  Yet,  notwithstanding  the  United 
States,  possessing  that  power,  has  acquired  all  the 
lands  in  the  District  (and  paid  the  former  owners  the 
full  market  value  thereof),  the  court  below  has  held  it 
would  have  to  pay  an  additional  amount  for  their 
benefit.  The  error  of  this  unjust  rulmg  is  made  mani- 
fest by  the  decision  of  the  Supreme  Court  of  Wash- 
ington in  In  re  Horse  Heaven  Irrigation  ^District, 
11  Wn.  2d  218, 118^  2d  972  (1941). 

That  case  may  be  smnmarized  as  follows : 
The  Horse  Heaven  Irrigation  District  has  been 
''disorganized"  pursuant  to  Rem.  Rev.  Stat.  sees. 
7526-7530.  At  the  time  of  dissolution,  the  greater 
part  of  the  land  had  passed  to  the  District  through 
foreclosure  of  liens  for  mipaid  bond  assessments. 
This  land  was  claimed  by  the  o^Miers  of  the  land  re- 
maining in  private  ownership.  The  claim  was  con- 
tested by  the  former  owners;  thej^  contended  that  it 
should  be  divided  among  all  who  had  paid  assessments 
during  the  life  of  the  District.  Section  7530,  Rem. 
Rev.  Stat.,  jDrescribed  the  method  of  distribution.  The 
court  observed  (11  AYn.  2d  at  p.  227),  that  if  the 
section  were  giA-en  the  construction  advanced  by  the 
assessment  payers — 

the  result  may  well  be,  so  far  as  the  property 
JioJders  of  the  irrigation  district  are  concerned 
in  the  distribution  of  the  assets  of  this  dis- 
solved district,   that  those   assets  will  be   dis- 
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tributed  to  persons  who  are  not  owners  of  the 
assets  of  the  district;  in  other  words,  tlieir 
property  will  be  taken  from  them  without  due 
process  of  law. 

For,  as  the  court  went  on  to  say  (p.  227)  : 

An  irrigation  district  is  a  corporation 
which  *  *  *  owns  and  uses  its  property  in 
a  strictly  proj^rietary  cai)acity  for  the  primary 
benefit  of  the  owners  of  land  included  within 
the  district.  With  the  acquisition  as  owner  of 
land  in  an  irrigation  district,  that  owner  im- 
mediately acquires  an  interest  in  all  property 
of  that  district.  When  the  district  ceases  to 
be  a  district,  the  interest  of  that  owner  is  as 
definite  and  certain  as  is  the  interest  of  a  share- 
holder in  an  ordinar}^  corporation. 

Accordingly,  the  court  held  that  distribution  should  be 
confined  to  those  who  owned  land  in  the  District  at  the 
time  it  was  dissolved. 

As  the  cited  decision  states:  ''With  the  acquisition 
as  owner  of  land  in  an  irrigation  district,  that  owner 
immediately  acquires  an  interest  in  all  property  of 
that  district."  So  here,  by  each  acquisition  of  land 
in  this  District  the  United  States  immediately  ac- 
quired an  interest  in  the  assets  of  the  District.  By  the 
same  act  and  at  the  same  time  the  formei'  owner 
necessarily  was  divested  of  his  interest  in  those  assets. 
And  when  finally  the  United  States  acquired  all  the 
privately  owned  land  in  the  District  and  all  of  the 
former  owners  in  consequence  had  been  divested  of 
their  respective  interests  in  the  District's  assets,  the 
United  States  became  the  sole  party  having  an  in- 
terest in  the  District's  property.    Having  acquired  the 
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complete  interest,  it  was  in  fact  the  owner.  Being  the 
owner  it  was  entitled  to  legal  title  to  the  property 
without  paying  any  additional  amount.  The  holding 
below  that  the  United  States  must  pay  a  further  sum 
for  the  benefit  of  the  former  landowners  is  in  effect 
a  holding  that  the  property  should  be  distributed 
among  those  who — in  the  words  of  the  Supreme  Court 
of  Washington — '*are  not  owners  of  the  assets  of  the 
district."     It  is  clearly  wrong. 

E.  The  Government's  licibiUty  to  the  landowners  would 
have  been  the  same  if  the  District-held  properties  had 
been  taken  before  rather  than  after  the  privately 
owned  lands. — In  acquiring  the  privately  owned  lands 
before  it  sought  legal  title  to  the  property  held  by  the 
District,  the  United  States  adopted  the  method  most 
calculated  to  insure  justice  and  prevent  the  unneces- 
sary expenditure  of  time  and  money.  Under  such  a 
course  the  landowners  were  individually  compensated 
by  payment  of  the  full  market  value  of  their  property 
instead  of  being  compelled  to  wait  for  their  aliquot 
shares  of  the  assets  of  an  irrigation  district  about  to 
become  defunct.  And — except  for  the  rulings  of  the 
trial  court  now  under  review — there  would  have  been  no 
occasion  for  undertaking  the  lengthy,  costly  process  of 
evaluating  the  generating  plant  and  auxiliary  struc- 
tures of  the  District. 

Nonetheless,  Judge  Schwellenbach  seemed  to  believe 
that,  if  the  Government  had  reversed  the  order  of 
taking  and  so  first  condemned  the  District-held  prop- 
erty, it  would  have  been  compelled  to  pay  the  value  of 
that  property  and  in  addition  the  amounts  it  has  paid 
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for  the  privately  owned  lands  (see  R.  177).  There 
was  no  basis  for  this  belief. 

For  example,  if  the  Government  had  condenuied 
the  District  property  snbject  to  its  obligations  to  the 
privately  owned  land,  no  payment  of  money  would 
have  been  made.  The  constitutional  requirement  of 
just  compensation  ''means  substantially  that  the 
owner  shall  be  put  in  as  good  position  pecuniarily 
as  he  would  have  been  if  his  property  had  not  been 
taken."  Seaboard  Air  Line  By.  v.  United  States,  261 
U.  S.  299,  304  (1923).  Extinction  of  the  bare  legal 
title  of  the  District  would  not  have  altered  its  pe- 
cmiiary  position.  Nor  would  the  landowners  have  lost 
anything:  They  would  still  receive  necessary  power 
and  have  the  revenues  derived  from  surplus  sales 
api^lied  for  their  benefit.  Accordingly,  their  lands 
would  continue  to  be  worth  as  much  as  before.  And 
when  the  Government  had  condemned  them,  it  would 
have  paid  for  them  as  irrigated  lands.  In  other 
words,  the  measure  of  compensation  would  be  the 
same  as  that  for  which  the  Government  now  contends. 

If,  however,  the  District  property  had  been  taken 
freed  from  its  obligations  to  the  privately  owned 
lands,  the  Government  would  have  been  required  to 
pay  its  value.  But  in  that  event  the  privately  owned 
lands  would  have  been  no  longer  irrigable  and  would 
have  lost  most,  if  not  all,  of  their  value.  And  the 
Government's  pecuniary  liability  to  their  owners 
would  have  l)een  correspondingly  reduced.  Thus, 
while  the  total  which  the  Government  would  have 
to  pay  might — and  in  the  nature  of  things,  almost 
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certainly  would — be  more  or  less  than  the  amount 
here  paid  for  the  lands,  the  difference  would  result 
from  the  varying  judgments  of  juries  and  not  because 
just  compensation  was  differently  measured. 

It  is  submitted,  therefore,  that  by  virtue  of  its  ac- 
quisition of  the  privately  owned  lands  in  the  Priest 
Rapids  Irrigation  District  the  United  States  acquired 
the  beneficial  title  to  the  properties  held  by  the  Dis- 
trict and  was  entitled  to  the  legal  title  without  fur- 
ther payment. 

II 

In  any  event  the  judgment  upon  the  award  should  have  been 
reduced  by  the  amount  of  estimated  just  compensation  de- 
posited with  the  declaration  of  taking 

The  jury  found  that  ^'the  just  compensation  to  be 
paid  for  the  taking  of  that  portion  of  the  properties 
of  the  *  "  *  District  not  devoted  and  applied  to 
irrigation  purposes  is  $473,356.00"  (R.  n23).  When 
it  filed  the  declaration  of  taking,  the  United  States 
had  deposited  as  estimated  just  compensation  $170,500. 
Nonetheless  the  judgment  apjjealed  from,  directs  the 
United  States  to  pay  the  District  $473,356,  with  inter- 
est at  the  rate  of  six  percent  from  October  1,  1943, 
until  paid  (R.  1157). 

Even  under  the  trial  court's  theory  of  allocation  of 
values,  this  calculation  of  the  judgment  was  clearly 
wrong.  Despite  the  Declaration  of  Taking  Act,  it 
ignores  the  purpose  and  function  of  the  deposit  of 
estimated  just  compensation  and  it  contravenes  the 
provision  of  that  Act  declaring  the  manner  of  judg- 
ment to  be  entered  in  cases  in  which  a  declaration  of 
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taking  is  filed  and  a  deposit  made  of  estimated  just 
compensation/ 

The  purpose  and  function  of  tlie  deposit  has  been 
aptly  put  by  the  Supreme  Court.  It  has  said:  ''When 
the  declaration  is  filed  the  amount  of  estimated  com- 
pensation is  to  be  deposited  with  the  court,  to  be 
paid  as  the  court  may  order  'for  or  on  account'  of 
the  just  compensation  to  be  awarded  the  owners." 
United  States  v.  Miller,  317  U.  S.  369,  381.  So  here, 
the  $170,500  was  deposited  by  the  United  States  "for 

■*  Section  1  of  the  Declaration  of  Taking  Act,  approved  February 
26, 1931, 46  Stat.  1421, 40  IT.  S.  C.  sec.  258  (a) ,  provides  in  part : 

"Upon  the  fihng  of  said  declaration  of  taking  and  of  tlie  deposit 
in  the  conrt,  to  the  use  of  the  persons  entitled  thereto,  of  the  amount 
of  the  estimated  compensation  stated  in  said  declaration,  title  to 
tlie  said  lands  in  fee  simple  absolute,  or  such  less  estate  or  interest 
therein  as  is  specified  in  said  declaration,  shall  vest  in  the  United 
States  of  America,  and  said  lands  shall  be  deemed  to  be  condemned 
and  taken  for  the  use  of  the  United  States,  and  the  right  to  just 
compensation  for  the  same  shall  vest  in  the  persons  entitled  thereto ; 
and  said  compensation  shall  be  ascertained  and  awarded  in  said 
proceeding  and  established  by  judgment  therein,  and  the  said  judg- 
ment shall  include,  as  part  of  the  just  compensation  awarded,  inter- 
est at  the  rate  of  6  per  centum  per  annum  on  the  amount  finally 
awarded  as  the  value  of  the  property  as  of  the  date  of  taking,  from 
said  date  to  the  date  of  payment ;  but  interest  shall  not  be  allowed 
on  so  much  thereof  as  shall  have  been  paid  into  the  court.  No  sum 
so  paid  into  the  court  shall  be  charged  with  commissions  or  pound- 
age. 

"Upon  the  application  of  the  parties  in  interest,  the  court  may 
order  that  the  money  deposited  in  the  court,  or  any  part  thereof,  be 
paid  forthwith  for  or  on  account  of  the  just  compensation  to  be 
awarded  in  said  proceeding.  If  the  compensation  finally  awarded 
in  respect  of  said  lands,  or  auy  parcel  thereof,  shall  exceed  the 
amount  of  the  money  so  received  by  any  person  entitled,  the  court 
shall  enter  judgment  against  the  United  States  for  the  amount  of 
the  deficiency." 
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or  on  account"  of  the  $473,356  awarded  the  District. 
In  entering  judgment  for  $473,356,  the  court  below 
has  failed  to  take  the  deposit  into  account — and  so 
ignored  the  Declaration  of  Taking  Act. 

And  the  Act  is  equall}'  explicit  as  to  the  judgment 
w^hicli  is  to  be  entered  when  the  award  exceeds  the 
deposit.  It  provides:  "If  the  compensation  finally 
awarded  in  respect  of  said  lands  *  *  *  shaU  ex- 
ceed the  amount  of  the  money  so  received  by  any 
person  entitled,  the  court  shall  enter  judgment  against 
the  United  States  for  the  amount  of  the  deficiency/' 
[Italics  added.]  So  here,  the  court  below  was  di- 
rected to  enter  judgment  for  the  difference  between 
$473,356  and  $170,500.  In  entering  judgment  with- 
out regard  for  the  difference  it  has  not  follow^ed  the 
Declaration  of  Taking  Act. 

Instead,  the  judgment  purports  to  make  the  $170,500 
a  "charge  against  the  Irrigation  properties  only"  and 
goes  on  to  say  that  "no  other  sum  shall  be  paid 
*  *  *  for  the  taking  of  said  irrigation  properties" 
(R.  1149).  And  in  an  opinion  delivered  orally  on  the 
occasion  of  entering  the  judgment  (R.  1133-1136) 
the  trial  judge  said  that  since  in  the  cases  trying  the 
value  of  the  individually  owned  lands  evidence  of  the 
amount  of  the  District's  l^onded  debt  had  been  sub- 
mitted he  was  of  opinion  that  the  awards  in  each 
of  the  cases  had  been  for  the  market  value  of  the 
land  minus  its  share  of  the  debt.  Thus,  as  the  Gov- 
ernment understands  the  trial  court,  it  was  the  lat- 
ter's  view  that  the  judgments  in  closed  cases  were 
too  low  and  that  (although  they  had  not  been  ap- 
pealed  from)    the   present   proceeding   with   its   de- 
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posit  of  $170,500  afforded  an  opportunity  to  redress 
the  balance. 

The  United  States  cannot  concur  in  the  idea  that 
evidence  as  to  the  size  of  the  District's  debt  reduced 
the  aggregate  awards  to  private  landowners  by  the 
same  amount.  But  the  correctness  of  that  speculation 
is  immaterial  here.  For  the  filing  of  this  declaration 
of  taking  and  the  accompanying  deposit  of  the  $170,- 
500  did  not  reopen  these  earlier  cases.  See  e.  g. 
United  States  v.  111,000  Acres  of  Land,  155  F.  2d  683, 
685,  et  seq.  (C.  C.  A.  5,  1946).  On  the  contrary,  this 
deposit  was  made  '*for  or  on  account"  of  whatever 
award  might  be  made  in  this  proceeding.  It  could  not 
be  diverted  to  other  purposes.  And,  in  making  other 
use  of  it,  the  trial  court  erred. 

The  error  is  illustrated  by  supposing  that,  instead  of 
depositing  $170,500  for  the  bondholders  of  the  Dis- 
trict, the  United  States  had  deposited — as  would  have 
been  consistent  with  its  position — one  cent.  In  that 
event,  it  is  supposed  that  the  trial  court  would  not 
have  troubled  to  assign  this  trifle  to  the  ''irrigation 
properties."  Or,  had  it  done  so,  the  United  States 
would  not  have  complained.  Neither  would  the  court 
have  had  any  basis  for  entering  judgment  against  the 
United  States  for  more  than  $473,356.  Yet  for  all 
purposes  the  United  States,  according  to  the  judgment 
below,  is  in  no  better  position  than  if,  instead  of 
$170,500,  it  had  deposited  one  cent.  Something  has 
turned  out  badly.  Obviously,  $170,500  cannot  be  so  dis- 
sipated. It  should  have  been  a])plied  to  reduce  the 
judgment  entered  on  the  award. 
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It  is  submitted,  therefore,  that  in  any  event  the  judg- 
ment should  be  reversed  with  directions  to  reduce  its 
amount  by  $170,500. 

CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  the 
judgment  of  the  district  court  should  be  reversed  and 
the  cause  remanded  with  directions  to  enter  a  judg- 
ment for  a  nominal  amount  or,  in  any  event,  for  an 
amount  which  will  take  into  account  the  sum  deposited 
as  estimated  just  compensation. 
Respectfully, 

A.  Devitt  Vanech, 
Assistant  Attorney  General. 
Beenaed  H.  Ramsey, 
Special  Assistant  to  the  Attorney  General, 

Yakima,  Washington. 
John  F.  Cottee, 
Attorney,  Department  of  Justice, 

Washington,  B.  C. 
Febeuaey  1948. 


APPENDIX 

State  of  Washingtox, 

County  of  Yakima,  ss: 

I,  Bernard  H.  Ramsey,  being  first  duly  sworn,  on 
oath  depose  and  say:  That  I  am  a  Special  Assistant 
to  the  Attorney  G-eneral  assigned  to  duty  with  the 
Lands  Division  of  the  Department  of  Justice,  and  in 
such  capacity  I  am  now,  and  have  been  since  Sep- 
tember 7,  1943,  in  charge  of  the  work  of  the  Depart- 
ment of  Justice  for  the  acquisition  of  lands  by  con- 
demnation in  the  Eastern  District  of  Washington; 
that  included  in  said  acquisitions  was  and  is  the  case 
of  United  States  v.  Clements  P.  Alberts  et  aJ.,  Civil 
No.  128 ;  that  in  this  case,  and  on  the  15th  day  of  May, 
1943,  the  Priest  Rapids  Irrigation  District  filed  a 
motion  in  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington  in  the  case  of 
United  States  v.  Clements  P.  Alberts  et  al.,  for  an 
order  of  the  Court  requiring  the  Government  to  first 
file  its  declaration  of  taking  against  the  properties  and 
assets  of  the  Priest  Rapids  Irrigation  District,  and 
first  try  out  the  issue  of  the  value  of  the  district's 
properties  prior  to  the  trials  for  the  purpose  of  de- 
termining the  A'alue  of  privately  owned  lands  within 
the  Priest  Rapids  Irrigation  District ;  that  on  May  28, 
1943,  the  State  of  Washington,  as  the  holder  of  the 
bonds  of  the  Priest  Rapids  Irrigation  District,  moved 
the  Court  for  leave  to  intervene  and  join  in  this 
motion;  and  that  on  May  29,  1943,  the  Court  entered 
an  order  permitting  the  State  of  Washington  to  inter- 
vene in  the  proceeding  for  that  purpose. 

(27) 
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That  on  this  issue  of  sequence  of  trials,  extensive 
briefs  were  filed,  both  by  the  attorneys  for  the  district 
and  by  the  Government,  and  that  through  said  briefs 
the  Government  fully  and  fairty  set  forth  its  position 
and  its  contention  that  with  the  acquisition  of  the  pri- 
vately-owned lands  within  the  district  the  Government 
would  acquire,  as  a  matter  of  law,  all  of  the  equitable 
rights  of  the  former  owners  in  and  to  the  district 
properties  and  facilities  and  would  acquire  the  legal 
title  thereto  upon  the  dissolution  of  the  district.  The 
Goverment  further  set  forth  its  position  and  conten- 
tion that  if  the  Government  first  acquired  all  of  the 
facilities  of  the  district,  it  would  thereby  deprive  the 
lands  within  the  district  of  all  water  rights  and  facili- 
ties for  irrigation  and  would  thereby  convert  the 
privately-owned  lands  within  the  district  from  irri- 
gated agricultural  land  to  desert  lands  of  purely 
nominal  value,  and  that  the  value  of  the  privately 
owned  lands  could  then  only  be  fixed  upon  the  basis  of 
dry  desert  grazing  land. 

That  on  July  17,  1943,  Judge  Schwellenbach,  in  a 
memorandum  letter  addressed  to  Mr.  Connelly,  United 
States  Attorney,  a  copy  thereof  being  transmitted  to 
Moulton  &  Powell  as  attorneys  for  the  district,  stated ; 

I  am  preparing  this  sketchy  memorandum  to 
be  used  in  the  event  Mr.  Littell  should  come  be- 
fore I  return.  In  that  event,  I  would  like  to 
have  a  meeting  with  Ramsey,  Crowley  and 
yourself  on  one  side,  and  Moulton  &  Powell  on 
the  other.  In  reference  to  the  motion  submit- 
ted by  Moulton  &  Powell  urging  that  a  hear- 
ing be  held  to  ascertain  the  value  of  the  assets 
of  the  irrigation  district  prior  to  the  trials  of 
the  various  cases  involving  the  individual  tracts 
of  land,  as  you  know,  it  was  impossible  for  me 
to  get  to  the  questions  of  this  motion  until 
Thursday.  I  had  anticipated  fully  considering 
the    motion    before    leaving.    However,     that 
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seems  to  be  impossible,  and,  as  I  go  into  it,  I 
feel  it  impracticable.  The  motion  assnmes  that 
the  Government  will  condemn  the  various  as- 
sets of  the  irrigation  district.  As  I  read  the 
briefs,  it  would  seem  that  this  assum])tion  is 
erroneous.  It  appears  to  me  that  the  Govern- 
ment takes  the  position  that  these  assets  go  with 
the  land,  and  that  as  the  Govermnent  has  ac- 
quired by  condemnation  all  of  the  land  in  the 
district  it  then  becomes  the  owner  of  the  dam 
and  power  installations,  the  water  rights  and 
any  other  assets.  It  seems  to  me  that  the  Govern- 
ment contends  that  when  that  point  has  be(*n 
reached  there  would  be  no  necessity  for  any  con- 
demnation against  the  assets  of  the  district. 

That  the  Court  overruled  the  motion  of  the  Priest 
Rapids  Irrigation  District  to  require  the  Government 
to  first  proceed  against  the  district  properties,  and  the 
trial  of  the  first  of  the  lands  in  private  ownership  was 
had  in  October,  1943 ;  that  inimerous  conferences  were 
held  between  Court,  counsel  for  the  district  and  Gov- 
ernment counsel  prior  to  these  trials,  and  that  it  was 
assumed  by  all  that  the  cases  would  be  appealed  to  the 
Ninth  Circuit  Court  of  Appeals  on  the  refusal  of  the 
Court  to  permit  the  landowners  to  introduce  evidence 
as  to  the  alleged  cash  value  of  the  assets  of  the  dis- 
trict ;  that  the  Court  felt  that  this  legal  question  should 
be  determined  by  an  appropriate  appeal  before  the 
trial  of  the  very  large  number  of  individually  owned 
tracts  involved  in  this  proceeding;  that  the  Depart- 
ment of  Justice  concurred  with  the  Court  upon  this 
matter,  and  authority  was  obtained  from  the  Attorney 
General  to  pay  for  the  transcript  of  testimony  in  the 
proceeding,  as  well  as  other  incidental  costs  upon 
appeal,  in  order  to  relieve  the  defendants  of  these 
costs ;  that  a  complete  record  was  made  in  this  proceed- 
ing which  involved  Tracts  No.  L-903,  P-1274,  P-1336: 
and  Q-1425,  Ernest  H.  Dietrich,  Alex  Parke,  C.  I. 
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Wright  and  Winfield  F.  Show  being  the  owners  of 
said  tracts.  The  record  of  the  trial  was  voUiminous 
since  all  of  the  defendants'  offers  of  i^roof  were  made 
a  part  of  the  record.  However,  no  appeal  was  ever 
taken. 

In  the  trial  of  these  tracts,  as  well  as  subsequent 
tracts  tried  by  the  Court,  the  landowners  were  per- 
mitted to  show  that  their  lands  were  irrigated  lands, 
the  irrigation  district  in  which  they  were  located,  the 
fact  that  ample  water  for  irrigation  was  available, 
that  the  facilities  of  the  district  were  in  all  respects 
adequate,  any  and  all  special  services  rendered  by  the 
district  to  the  landowners,  the  per-acre  charge  imposed 
upon  the  land  per  year  for  irrigation  services,  the 
amount  of  acreage  under  the  district,  the  amount  of 
outstanding  bonds  against  the  district,  and  all  other 
factors  which  might  be  legally  shown  as  affecting  the 
value  of  the  premises  as  between  a  prospective  seller 
and  a  prospective  buyer.  The  ultimate  question  of 
value  of  the  properties  was  established  by  expert  value 
witnesses  who  stated  their  opinion  as  to  the  fair 
market  value  of  the  property  as  of  the  date  of  the 
filing  of  the  declaration  of  taking  or  the  actual  taking 
over  of  the  possession  of  lands  by  the  Government, 
whichever  occurred  earlier.  The  landowners  were  fur- 
ther permitted  to  show  the  general  rise  in  value  of 
farm  lands  between  February  23,  1943,  the  date  of  the 
filing  of  the  War  PoAvers  Petition,  and  the  date  on 
which  the  declaration  of  taking  was  filed  or  the  date 
when  the  Grovernment  took  physical  possession  of  the 
lands.  Property  owners  were  also  permitted  to  show 
crops  growing  upon  the  property,  the  state  of  maturity 
of  the  crops,  and  the  market  value  of  such  crops  on  the 
date  of  the  filing  of  the  declaration  of  taking  or  the 
taking  of  actual  physical  possession.  Trial  juries  were 
further  instructed  that  they  should  take  into  consid- 
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eration  the  rise  in  the  value  of  farm  lands  between 
February  23,  1943,  and  the  date  of  the  filing  of  the 
declaration  of  taking  or  the  taking  of  actual  physical 
possession  by  the  GoA^ernment,  and  that  they  should 
also  include  in  their  verdicts  any  value  added  to  the 
lands  by  the  maturing  or  the  matured  crops  growing 
thereon. 

Your  affiant  further  states  that,  in  his  oi)inion,  the 
verdicts  of  the  juries  in  these  cases  amply  demon- 
strated that  the  juries  did  have  in  mind  and  did  con- 
sider all  of  the  elements  of  value  covered  by  the 
Court's  instructions.  Tract  No.  P-1274,  owned  by 
Alex  Parke,  consisted  of  twenty  acres  of  orchard  land 
improved  only  with  a  two-room  tenant  house,  packing 
shed,  a  w^ell,  and  the  ordinary  irrigation  facilities. 
At  the  time  that  possession  of  this  tract  was  taken  by 
the  Grovernment,  the  cherry  crop  growing  upon  the 
tract  had  been  picked  and  marketed  by  the  owner. 
The  jjeach  and  apricot  crops  were  matured  but  not 
harvested.  The  trial  jury  fixed  $30,500  as  the  fair 
market  value  of  the  twenty-acre  tract,  inclusive  of  the 
fruit  crop  not  harvested  by  the  owner.  The  other 
verdicts  rendered  by  trial  juries  follow^ed  much  the 
same  pattern. 

The  highest  price  fixed  by  any  trial  jury  upon  lands 
adjoining  the  irrigation  districts,  not  susceptible  of 
irrigation  but  otherwise  comparable  to  lands  within 
the  districts,  were  $2.00  per  acre. 

(S)     Bernard  H.  Ramsey. 

Subscribed  and  sworn  to  before  me  this  14  day  of 
Aug.  1947. 

[seal]  (S)     Lionel  Pugmire, 

Notary  Public  in  and  for 
the  State  of  Washington,  residinfi  at  Yahima. 

My  commission  expires:  3/8/48. 
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JURISDICTION 

The  Government's  petition  for  condemnation 
(R.  2)  and  its  amended  petition.  No.  128-99  (R. 
107),  invoked  the  jurisdiction  of  the  district  court 
under  the  Act  of  August  18,  1890,  26  Stat.  316,  as 
amended  by  the  Acts  of  July  2,  1917,  40  Stat.  241, 
April  11,  1918,  40  Stat.  518,  50  U.  S.  C.  sec.  171, 
and  section  201  of  the  Act  of  March  27,  1942,  56 
Stat.  176,  177,  50  U.  S.  C.  sec.  171  (a). 

The  cross  appeal  of  the  Priest  Rapids  Irriga- 
tion District  is  from  the  district  court's  judgment 
entered  on  March  7,  1947  (R.  1147-1158)  and 
amended  on  March  14,  1947  (R.  1161-1163).  Notice 
of  the  District's  cross  appeal  was  filed  on  June 
6,  1947  (R.  1165-1166).  This  Court's  jurisdiction 
of  the  District's  cross  appeal  is  invoked  under  sec- 
tion 128  of  the  Judicial  Code  as  amended,  28  U.  S. 
C.  sec.  225  (a). 


STATEMENT  OF  THE  CASE 

This  is  the  one  brief  of  the  Priest  Rapids  Irri- 
gation District,  cross  appellant  and  appellee,  the 
appeal  and  cross  appeal  having  been  consolidated 
for  briefing  purposes  by  stipulation  filed  in  this 
Court. 

This  statement  of  the  case  presents  the  questions 
involved  in  both  the  cross  appeal  and  the  appeal 
and  the  manner  in  which  they  are  raised.  —  As 
will  appear,  the  questions  involved  in  the  appeal 
and  cross  appeal  arise  from  the  same,  or  related, 
rulings  of  the  district  court.  —  The  Government 's 
''statement"  (App.  Br.  2-10)  is  controverted  as 
being  incomplete,  even  as  regards  the  Government's 
appeal. 

The  questions  involved  arose  in  the  gigantic  con- 
demnation action.  United  States  of  America  vs. 
Clements  P.  Alberts,  Civil  No.  128  in  the  district 
court  (R.  2),  a  condemnation  proceeding  for  acqui- 
sition of  approximately  194,000  acres  (R.  8)  for 
the  Hanford  Engineering  Project.  The  part  of  that 
proceeding  now  on  appeal  was  entitled,  in  the  dis- 
trict court,  United  States  of  America  vs.  Clements 
P.  Alberts,  Priest  Rapids  Irrigation  District,  et  al.. 
No.  128-99  (R.  106).  The  questions  involved  in  the 
appeal  and  cross  appeal  arose  at  various  times  in 
United  States  v.  Alberts,  No.  128,  and  finally  were 
tried  in  United  States  v.  Alberts,  Priest  Rapids 
Irrigation  District,  et  al..  No.  128-99. 


The  district  court  ruled  that  the  Govei-nment 
must  pay  compensation  for  the  District's  so-called 
non-irrigation  properties;  but  ruled  that  the  Gov- 
ernment need  not  pay  compensation  for  the  so- 
called  irrigation  properties  of  the  District,  other 
than  the  sum  that  was  deposited  in  court  and  used 
to  pay  off  the  District's  outstanding  bonds  which 
were  a  lien  on  said  properties  (R.  1147-1158).  The 
Government  appeals  from  the  first  of  said  rulings, 
the  Government  contending  that  it  need  not  pay 
any  compensation  for  the  entire  properties  of  the 
District,  other  than  the  deposit  used  to  pay  off  said 
bonds.  The  District  cross  appeals  from  the  second 
of  said  rulings,  the  District  contending  that  the 
Government  should  be  required  to  pay  compensa- 
tion in  the  amount  of  the  value  of  all  of  the  prop- 
erties of  the  District  taken  by  the  Government. 

In  answer  to  a  special  interrogatory  put  to  the 
jury  by  the  district  court,  the  jury  determined  that 
the  value  of  the  District's  irrigation  properties 
taken  by  the  Government  was  $365,845  (R.  1132). 
The  Government's  deposit  in  court  of  $170,500  was 
used  by  the  clerk  of  the  court  to  pay  off  the  bonds 
which  were  a  lien  on  said  properties  (R.  1148-1149). 
And  the  District  contends,  on  its  cross  appeal,  that 
the  award  to  the  District  should  have  been  greater 
by  the  difference  in  those  two  amounts,  namely, 
$195,345.  The  District  therefore  contends  that  the 
district  court  should  have  entered  a  deficiency  judg- 
ment for  defendant  District  in  an  amount  equal  to 


the  sum  of  $473,356  (the  amount  of  the  jury's  ver- 
dict) plus  $195,345,  or  a  total  of  $668,701,  together 
with  interest  as  specified  in  the  District's  proposed 
judgment   (R.  1138,  at  1146). 

Statement  of  the  manner  in  which  the  questions 
involved  on  the  appeal  and  cross  appeal  arose  re- 
quires reference  to  various  proceedings  in  the  con- 
demnation action  of  United  States  of  America  v. 
Alberts,  et  ah,  No.  128  in  the  trial  court. 

The  condemnation  action  was  commenced  on  Feb- 
ruary 23,  1943  by  the  filing  of  the  petition  for  con- 
demnation (R.  2-10),  pursuant  to  the  request  of 
the  Secretary  of  War,  dated  February  18,  1943 
(R.  8).  As  alleged  in  paragraph  I  of  the  petition 
(R.  2),  the  condemnation  was  undertaken: 

pursuant  to  and  in  accordance  with  the  provi- 
sions contained  in  the  Act  of  Congress  ap- 
proved August  18,  1890  (26  Stat.  316)  as 
amended  bv  the  Acts  of  Congress  approved 
July  2,  1917  (40  Stat.  241),  April  11,  1918  (40 
Stat.  58;  50  U.  S.  S.  sec.  171),  and  March  27, 
1942  (Public  Law  507-77th  Congress),  *  *  *. 

On  the  same  date,  February  23,  1943,  upon  the 
Government's  motion  pursuant  to  the  '^  Second  War 
Powers  Act,  1942 ' ',  the  court  signed  an  order  grant- 
ing the  Government  the  right  of  immediate  pos- 
session (R.  10-16).  The  property  being  condemned 
was  described  in  the  petition  and  order  (R.  3,  13) 
as  follows: 


The  fee  simple  title,  subject,  however,  to  ex- 
isting easements  for  public  roads  and  high- 
ways, for  public  utilities,  for  railroads,  and 
for  pipe  lines,  in  and  to  the  following  described 
lands,  to-wit: 

Then  followed  perimeter  description  of  the  areas 
being  condemned.  On  April  22,  1943,  an  amended 
petition  (R.  16-24)  and  an  amended  order  grant- 
ing right  of  immediate  possession  (R.  27-32)  cov- 
ered additional  property,  increasing  the  areas  taken 
from  about  194,000  to  about  206,000  acres.  In  both 
of  the  above  mentioned  petitions,  the  Government 
prayed  (R.  6,  22) : 

2.  That  a  jury  be  empaneled  to  fix  and  de- 
termine a  just  and  proper  award  and  com- 
pensation for  the  property  herein  described,  or 
in  case  a  jury  be  waived,  then  that  the  com- 
pensation to  be  paid  as  aforesaid  be  ascer- 
tained and  determined  by  the  court  or  a  judge 
thereof,  and  that  the  parties  entitled  to  receive 
such  compensation  be  determined  thereby. 

Pursuant  to  the  order  granting  it  the  right  of 
immediate  possession,  the  Government  took  actual 
possession  of  the  irrigation  distribution  system  of 
the  District  on  April  1,  1943  and  took  actual  pos- 
session of  the  power  plant  on  October  1,  1943;  and 
it  was  so  stipulated  at  the  trial  in  this  proceeding 
which  is  on  appeal  (R.  307). 

Subsequent  to  the  February  23,  1943  and  April 
22,  1943  petitions  and  orders  granting  right  of 
immediate  possession,  the  Government  from  time 
to  time   (R.  177)   filed  amended  petitions  and  ac- 


companying  declarations  of  taking,  covering  certain 
designated  tracts  within  the  District.  All  of  the 
District's  properties  and  all  of  the  lands  within 
the  District  were  within  the  large  areas  covered 
by  the  original  petitions  and  orders  of  February 
23,  1943  and  April  22,  1943.  An  example  of  those 
amended  petitions  is  the  one  filed  on  August  26, 
1943  and  designated  No.  128-43  (R.  70-80).  Therein 
the  Government  added  to  the  recital  of  authorities : 

and  the  Act  of  Congress  approved  February 
26,  1931  (40  U.  S.  C.  258a)  and  acts  supple- 
mentarv  thereto  and  amendatory  thereof.  (R. 
71;  Cf.^R.  2) 

The  tracts  covered  by  No.  128-43  were  described 
in  paragraph  IV  of  the  amended  petition  as  fol- 
lows (R.  72)  : 

The  full  fee  simple  title  thereto,  subject,  how- 
ever, to  existing  easements  for  public  roads 
and  highways,  for  public  utilities,  for  railroads 
and  for  pipe  lines,  and  for  existing  irrigation 
ditches,  canals,  and  laterals  owned  by  the  Priest 
Rapids  Irrigation  District  in  and  to  the  fol- 
lowing described  lands,  to-wit : 

Among  the  tracts  covered  by  No.  128-43  was  tract 
No.  P-1336,  of  which  C.  I.  Wright  and  wife  were 
owners  (R.  74,  78).  In  the  prayer  of  said  amended 
petition  No.  128-43,  determination  of  compensation 
to  be  paid  was  sought,  as  in  the  original  petitions 
(R.  80). 

The   first   trial   to   determine   compensation   for 
tracts  of  land  within  the  Priest  Rapids  Irrigation 


District  was  had  in  the  early  part  of  October  1943, 
and  the  tracts  involved  included  the  Wright  tract. 
And  on  October  12,  1943  an  offer  of  proof  was 
made  on  behalf  of  the  owTiers  of  the  Wright  tract 
and  two  other  tracts  (R.  84-92).  Briefly,  the  of- 
fer was  an  offer  of  proof  of  the  value  of  the  prop- 
erties of  the  Priest  Rapids  Irrigation  District  of 
which  the  individual  landowners  were  members  by 
virtue  of  their  ownership  of  tracts  mthin  the  Dis- 
trict. The  offer  of  proof  was  objected  to  by  the 
Government   (R.  96)  : 

for  the  reason  that  the  value  of  the  assets  of 
the  District  and  the  lands  are  fully  reflected 
in  the  appraisal  of  those  lands  as  irrigated 
tracts. 

For  the  further  reason  that  there  is  no  prop- 
erty interest  in  the  assets  of  the  District  as 
to  the  lands  or  the  owners  of  the  lands  until 
such  time  as  the  District  has  been  dissolved 
under  the  provisions  of  the  laws  of  the  State 
of  Washington,  and  that  at  the  time  of  the  tak- 
ing there  was  no  dissolution  of  the  District  and 
for  the  further  reason  that  at  the  time  of  the 
taking  any  equitable  right  of  the  lands  or  the 
owners  in  the  facilities  of  the  District  passed 
with  the  title  itself  and  that  the  Government 
in  taking  the  full  fee  simple  title  to  the  prop- 
erty acquired  sury  equitable  interest  which 
either  the  lands  taken  or  the  owners  of  the 
lands  taken  as  of  that  date  may  have  had. 

Judge  Schwellenbach  sustained  the  objection  and 
made  an  oral  statement  for  the  record  regarding 
his  ruling   (R.  97-99). 
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The  Government,  at  the  time  of  that  first  trial 
in  October  1943,  stated  and  agreed  that  the  Gov- 
ernment would  proceed  expeditiously  with  the  filing 
of  a  declaration  of  taking  covering  the  Priest  Rap- 
ids Irrigation  District's  property  (R.  100-105,  at 
103).  But  more  than  six  months  passed  without 
such  a  declaration  of  taking  being  filed.  As  a  con- 
sequence, on  April  26,  1944,  certain  proceedings 
were  had  in  the  court's  chambers  (R.  100-105). 
Judge  Schwellenbach  noted  (R.  102-103)  that  the 
Government  in  May  1943,  had  asserted  that  **it 
intended  to  acquire  all  of  the  property  within  the 
District,  as  a  result  of  which  it  would  then  become  the 
owner  of  the  facilities  and  instrumentalities  of  the 
District."  He  noted  further  (R.  103-104)  the  Gov- 
ernment's agreement  in  October  1943,  to  proceed 
expeditiously  with  the  filing  of  a  declaration  of  tak- 
ing on  the  District's  property.  Then,  notwithstand- 
ing the  desire  of  the  War  Department  and  Depart- 
ment of  Justice  ''to  acquire  title  to  all  the  prop- 
erty within  the  District  before  filing  declarations 
of  taking,  as  to  the  assets  of  the  District"  (R.  105) 
the  court  gave  notice  to  the  Government  as  follows 
(R.  104) : 

I  am  now  giving  notice  to  the  Government 
that  before  any  other  cases  are  tried  either  the 
declaration  of  taking  must  be  filed,  or  the  next 
time  any  trials  ensue  I  intend  to  permit  the 
property  owners  to  prove  the  value  of  their 
proportionate  share  in  the  Irrigation  District, 
and  it  will  be  necessary  for  the  Government 
by  early  June,  which  will  be  the  date  of  the 


next  trial,  to  be  ready  to  present  its  testimony 
as  to  the  value  of  the  Irrigation  District,  and 
I  intend  from  now  on  to  permit  the  property 
owners  to  submit  such  testimony  and  submit 
that  issue  to  the  juiy. 

In  response  to  that  notice  the  Secretary  of  War 
wrote  to  the  Attorney  General  on  May  4,  1944, 
requesting  that  the  Attorney  General  have  filed  the 
enclosed  declaration  of  taking  No.  128-99.  As  stated 
by  the  Secretary  of  War  in  said  letter  (R.  81) : 

The  declaration  of  taking  covers  all  the  op- 
erating properties  and  facilities  of  the  Priest 
Rapids  Irrigation  District  as  described  more 
fully  therein,  and  shows  $170,500.00  as  the  es- 
timate (sic)  compensation  therefor.  This  com- 
pensation represents  the  outstanding  indebted- 
ness of  the  District. 

The  Secretary  of  War  noted  (R.  82)  that  the  War 
Department  had  been  recently  advised  that  unless 
a  declaration  of  taking  covering  the  District's  prop- 
erties and  facilities  was  filed  before  June  1,  1944: 

the  court  will  entertain  a  motion  to  set  aside 
all  verdicts  returned  during  this  term  of  court 
and  will  permit  in  the  future,  the  defendant 
in  all  cases  to  show  the  value  of  the  District's 
properties  and  facilities.  It  is  the  recommenda- 
tion of  this  Department  that  the  declaration 
of  Taking  inclosed  herewith,  be  filed  imme- 
diately. 

The  Secretary  of  War  explained  in  said  letter  of 
May  4,  1944  to  the  Attorney  General  that  no  ap- 
praisal report  was  being  furnished  on  the  District's 
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properties   covered  by   declaration  of  taking  No. 
128-99  (R.  82-83)  : 

An  appraisal  report  is  not  furnished  on  any 
of  the  lands  and  interests  described  in  the  dec- 
laration of  taking  for  the  reason  that  under 
the  acquisition  policy  estahlished  hy  this  De- 
partment and  approved  ty  the  Department  of 
Justice,  it  is  the  position  of  the  Government 
that  upon  the  acquiring  all  of  the  land  in  the 
Priest  Rapids  Irrigation  District,  the  Govern- 
ment hecomes  the  otvner  of  the  Irrigation  Dis- 
trict subject  only  to  the  bonded  indebtedness 
of  the  District  itself  and  an  appraisal  is  there- 
fore unnecessary.  (Italics  added) 

In  accordance  with  the  ''acquisition  policy"  es- 
tablished by  the  War  Department  and  approved 
by  the  Department  of  Justice,  the  amended  peti- 
tion in  No.  128-99  (R.  106-119)  contained  as  para- 
graph VI  (R.  117-118)  the  following: 

That  the  real  property  and  interests  therein 
described  in  paragraph  IV  hereof  constitute 
all  of  the  operating  properties  and  facilities 
owned  of  record  or  claimed  by  the  Priest  Rap- 
ids Irrigation  District,  a  municipal  corpora- 
tion of  the  State  of  Washington.  That  peti- 
tioner, United  States  of  America,  by  reason 
of  its  ownership  of  all  the  real  property  lying 
within  the  boundaries  of  said  Priest  Rapids 
Irrigation  District  is  in  truth  and  in  fact  the 
equitable  owner  of  the  real  property  and  in- 
terests therein  described  in  paragraph  IV  here- 
of, subject  only  to  the  lien  of  the  bonded  in- 
debtedness of  said  Priest  Rapids  Irrigation 
District,  and  said  Priest  Rapids  Irrigation  Dis- 
trict, a  municipal  corporation  of  the  State  of 
Washington,  now  holds  legal  title  thereto  in 
trust   for   the   use   and   benefit   of  petitioner, 
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United  States  of  America.  That  the  sum  of 
$170,500.00  deposited  in  the  registry  of  this 
court  with  the  filing  of  declaration  of  taking, 
No.  99  herein  represents  a  sum  which  together 
with  the  bond  redemption  fund  of  said  Priest 
Rapids  Irrigation  District  is  sufficient  to  pay 
and  discharge  all  bonded  indebtedness  of  said 
Priest  Rapids  Irrigation  District. 

Likewise  in  accordance  with  said  **  acquisition 
policy",  the  prayer  in  the  amended  petition  (R. 
118)  omitted  any  request  that  just  compensation 
be  determined.  The  amended  petition  No.  128-99 
and  the  accompanying  declaration  of  taking  were 
filed  on  May  12,  1944  (R.  119,  130). 

Judge  Schwellenbach  entered  his  order  on  dec- 
laration of  taking  (R.  131-140)  on  May  15,  1944. 
Said  order  recites  that  the  original  petitions  for 
condemnation  filed  on  February  23,  1943  and  April 
22,  1943,  and  the  orders  granting  the  right  of  im- 
mediate possession  entered  on  the  same  dates,  cov- 
ered the  premises  of  the  Priest  Rapids  Irrigation 
District  described  in  the  declaration  of  taking  (R. 
131) ;  and  the  order  on  the  declaration  of  taking 
further  recites  that  it  appeared  to  the  court  (R. 
132-133)  : 

that  pursuant  to  said  orders  granting  the  right 
of  immediate  possession  entered  herein  on  Feh- 
ritary  23,  1943  and  April  22,  1943,  possession 
was  taken  hy  the  petitioner  of  the  folloiving 
described  property  *  *  *^  (Italics  added) 

In    said    order    on    declaration    of    taking    Judge 
Schwellenbach    (R.   140): 
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Ordered  that  possession  of  the  above  described 
property  be  and  the  same  is  hereby  confirmed, 
*  *  *.  (Italics  added) 

In  August  and  September  of  1944  (R.  142-160), 
the  Court  entered  judgments  ordering  that  the 
bonds  of  the  District  be  paid  by  the  clerk  of  the 
court  from  the  $170,500  deposit.  The  judgments, 
entered  pursuant  to  stipulations,  state  that  the  Dis- 
trict joined  in  the  stipulations  solely  for  the  pur- 
pose of  agreeing  to  payment  of  the  bonds  and  to 
the  correctness  of  the  amounts  due  thereon,  with- 
out prejudice  to  any  rights  the  District  might  other- 
wise have  to  contest  the  amount  of  just  compen- 
sation to  be  paid  for  the  taking  of  the  properties 
of  the  District  (e.  g.,  R.  159). 

The  District  on  February  12,  1945  filed  an  an- 
swer to  the  amended  petition  No.  128-99,  taking 
issue  with  the  ''acquisition  policy"  as  set  forth  in 
paragraph  VI  of  the  amended  petition,  and  af- 
firmatively alleging  the  value  of  the  District's  prop- 
erties (R.  161-172).  The  Government  filed  a  de- 
murrer to  the  answer  (R.  173),  and  after  a  hear- 
ing on  that  demurer  [and  on  a  demurer  to  the 
answer  of  the  Richland  Irrigation  District  in  a 
similar  proceeding,  No.  128-100],  Judge  Schwel- 
lenbach  filed  his  memorandum  opinion  on  June  21, 
1945  (R.  175-181).  For  the  convenience  of  this 
Court,  Judge  Schwellenbach's  memorandum  opin- 
ion is  printed  as  Appendix  "A"  to  this  brief,  pages 
73    to    79,    infra.    An    order    sustaining    the    Gov- 
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eminent 's  demurer,  wdth  leave  to  amend,  was  signed 
on  June  25,  1945  (E.  181). 

Shortly  thereafter  Judge  Schwellenbach  left  the 
bench;  and  in  the  winter  of  1946  he  was  succeeded 
by  Judge  Driver. 

The  District  filed  an  amended  answer  on  Septem- 
ber 21,  1945  (R.  182-191);  and  the  Government 
again  filed  a  demurrer,  on  October  24,  1945  (R. 
191).  That  demurrer  was  argued  on  May  31  and 
June  1,  1946,  before  Judge  Driver;  and  at  the  con- 
clusion of  argument.  Judge  Driver  rendered  an 
oral  opinion  (R.  279-290),  in  which  he  overruled 
the  demurrer  but  decided  that  he  should  adopt  and 
apply  the  so-called  Schwellenbach  formula  (R.  287). 
An  order  overruling  the  demurrer  w^as  entered  (R. 
292).  For  the  convenience  of  this  Coui't  the  re- 
porter's transcript  of  Judge  Driver's  oral  opinion 
is  printed  as  Appendix  "B"  to  this  brief,  pages 
80  to  91,  infra. 

Collaterally,  in  the  winter  of  1946  the  Priest 
Rapids  Irrigation  District  and  other  plaintiffs  in- 
stituted an  action  in  the  Superior  Coui't  in  and 
for  Benton  County,  Washington,  against  the  Coun- 
ty Auditor  and  the  County  Treasurer  (R.  252-267). 
Alleging  that  the  county  officials,  at  the  request 
of  Government  counsel,  were  refusing  to  honor  Dis- 
trict warrants  against  District  funds  in  the  hands 
of  the  County  Treasurer  (R.  256),  the  plaintiffs  in 
that  Benton  County  case  sought  to  compel  the 
county  officials  to  honor  said  warrants.  Also,  the 
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plaintiffs  sought  determination  of  the  status  of  the 
District's  directors  and  prayed  that  the  Superior 
Court  retain  jurisdiction  of  the  cause,  looking  to 
further  appropriate  proceedings  following  final  dis- 
position of  the  condemnation  case   (R.  263-265). 

The  Government  by  a  special  appearance  in  the 
Benton  County  action  moved  to  quash  and  dismiss 
it  (R.  273)  ;  and  its  motion  was  overruled  (R.  277). 
Thereafter,  on  May  6,  1946,  the  Government,  by  its 
motion  in  No.  128-99  for  appointment  of  trustee 
or  receiver  and  for  restraining  order,  sought  to 
have  the  Federal  district  court  enjoin  further  pro- 
ceedings in  the  State  court  action  (R.  221-267). 
The  matter  was  set  for  hearing  by  an  order  to 
show  cause  (R.  268).  Return  to  the  rule  was  made 
(R.  270-279)  and  the  matter  was  heard  on  May 
15,  1946.  On  June  1,  1946,  Judge  Driver,  in  his 
oral  opinion,  announced  his  ruling  against  the  Gov- 
ernment's motion  (R.  279-290,  at  280-283,  288-  289; 
Appendix  "B",  pp.  81-4,  89-90,  infra.).  An  order 
denying  the  motion  was  entered  (R.  293). 

In  the  same  oral  opinion  of  Judge  Driver,  the 
district  court  concluded  that  a  motion  for  leave  to 
intervene  in  No.  128-99,  filed  by  landowner  Wright 
(R.  205-215),  should  be  denied;  and  an  order  of 
denial  was  entered  (R.  290).  As  Judge  Driver 
stated,  his  reason  for  denying  intervention  by  in- 
dividual landowners  was:  ''under  my  theory  of  it 
they  are  represented  by  the  irrigation  districts" 
(R.  289). 
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United  States  of  America  vs.  Clements  P.  Al- 
berts, Priest  Rapids  Irrigation  District,  et  al..  No. 
128-99,  came  on  for  trial  on  February  10,  1947  (R. 
296). 

The  Government  objected  to  the  introduction  and 
reception  of  any  and  all  testimony  as  to  the  value 
of  the  District's  property  (R.  387-390)  ;  and  Judge 
Driver  overruled  the  objection,  consistently  with 
his  ruling  of  June  1,  1946  on  the  Government's 
demurrer  and  with  his  ruling  announced  in  cham- 
bers at  the  beginning  of  the  trial  (R.  390 ;  See  also, 
R.  701-706,  1016-1028). 

At  the  same  time,  the  District  made  a  record  of 
its  exception  to  that  part  of  those  rulings  by  Judge 
Driver  which  was  against  the  District's  position 
(R.  390-394). 

During  the  trial,  but  in  the  absence  of  the  jury, 
the  District  offered  to  prove  that  the  Government 
had  paid,  in  compensation  awards,  settlements,  and 
deposits  in  court  only  $630,960.80  for  all  of  the 
lands  within  the  Priest  Rapids  IiTigation  District 
(R.  729-745,  at  741-743).  The  offer  of  proof,  made 
in  the  absence  of  the  jury,  was  not  made  as  an 
offer  of  evidence  bearing  on  the  value  of  the  Dis- 
trict's properties,  but  was  made  as  an  offer  of  evi- 
dence relevant  and  material  to  the  legal  issue  of 
whether  the  District  is  entitled  to  compensation 
for  all  of  its  properties  (R.  745).  The  offer  of  proof 
that  the  Government  had  paid  only  $630,960.80  for 
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all  of  the  lands  within  the  District,  including  all 
of  the  improvements  on  the  land  as  well  as  any 
crops  growing  thereon,  was  made  (R.  729)  to  re- 
fute the  Government's  contention  that  the  compen- 
sation paid  for  those  lands  within  the  District  re- 
flected the  value  of  the  properties  of  the  District 
itself.  [Subsequently,  the  jury,  by  its  verdict  and 
its  answer  to  the  special  interrogatory,  determined 
that  the  total  value  of  the  properties  of  the  Dis- 
trict itself  was  $839,201  (R.  1131-1132).]  The  Gov- 
ernment's objection  (R.  743-744)  to  the  offer  of 
proof  was  sustained  and  the  offer  rejected  (R.  745). 

Judge  Driver  overruled  the  Government's  mo- 
tion for  a  directed  verdict  for  a  nominal  sum  (R. 
852). 

In  his  charge  to  the  jury  (R.  1098-1108),  Judge 
Driver  adhered  to  his  application  of  the  so-called 
Schwellenbach  formula,  in  accordance  with  his  rul- 
ings of  June  1,  1946  and  February  11,  1947. 

The  District  excepted  (R.  1111-1114,  1116) 'to  the 
court's  refusal  to  give  the  District's  requested  in- 
structions No.  9  and  No.  10  (R.  1129-1130)  and  to 
the  court's  charging  the  jury  to  value  the  District's 
properties  separately  and  to  return  a  verdict  for 
only  the  non-irrigation  properties  (R.  1105,  1106). 
The  Government  excepted  (R.  1116-1117)  to  the 
court's  refusal  to  give  the  Government's  requested 
instructions  No.  I  and  No.  II  (R.  1130-1131).  These 
exceptions  were   in  line   with   the   legal   positions 
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taken  by  the  District  and  the  Government  through- 
out the  proceeding. 

The  jury  unanimously  returned  the  following  ver- 
dict, and  answer  to  the  court's  Special  Interroga- 
tory (R.  1122-1123,  1131-1132). 

Verdict 

We,  the  jury  in  the  above  entitled  cause,  find 
that  the  just  compensation  to  be  paid  for  the 
taking  of  that  portion  of  the  properties  of  the 
defendant,  Priest  Rapids  Irrigation  District, 
not  devoted  and  applied  to  irrigation  purposes, 
is  $473,356.00.  P.  E.  Nickerson,  Foreman. 

Special  Interrogatory 

What  was  the  fair,  cash,  market  value  at 
the  time  of  taking  of  that  part  and  portion 
of  the  properties  of  the  defendant,  Priest  Rap- 
ids Irrigation  District,  taken  by  the  United 
States,  devoted  and  applied  to  irrigation  pur- 
poses? Answer:  $365,845.00.  P.  E.  Nickerson, 
Foreman. 

On  March  7,  1947,  Judge  Driver  refused  to  en- 
ter judgment  in  the  form  proposed  by  the  District 
(R.  1138-1147).  After  argument  regarding  the  form 
of  judgment.  Judge  Driver  delivered  his  oral  opin- 
ion (R.  1133-1137)  and  entered  the  coui-t's  judg- 
ment on  verdict  (R.  1147-1158).  For  the  convenience 
of  this  Court  the  reporter's  transcript  of  Judge 
Driver's  oral  opinion  regarding  judgment  is  printed 
as  Appendix  "C"  to  this  brief,  pages  92  to  95, 
mfra.  On  March  14  Judge  Driver  (R.  1161-1163) 
struck  from  said  judgment  one  paragraph  and  sub- 
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stituted  therefor  another  paragraph,  which  provided 
that  the  deficiency  judgment  in  the  amount  of 
$473,356,  with  interest  at  the  rate  of  six  per  cent 
per  annum  from  October  1,  1943,  shall  be  paid 
into  federal  court  and  remain  subject  to  the  orders 
of  that  court: 

until  such  time  as  this  Court  shall  order  the 
payment  of  the  same  to  the  Superior  Court 
of  the  State  of  Washington,  in  and  for  Benton 
County,  for  the  use  and  benefit  of  the  Priest 
Rapids  Irrigation  District  in  liquidation  pro- 
ceedings to  be  maintained  in  said  Superior 
Court,  *  *  *. 

The  Government  filed  notice  of  appeal  (R.  1164) 
on  June  6;  and  thereupon  the  District  on  the  same 
date  filed  notice  of  cross  appeal  (R.  1165-1166). 

The  Government  adopted  its  statement  of  points 
filed  in  the  district  court  as  its  statement  of  points 
to  be  relied  upon  in  this  Court  (R.  1169,  1181) ; 
and  the  District  adopted  its  statement  of  points 
filed  in  the  district  court  as  its  statement  of  points 
to  be  relied  upon  in  this  Court  (R.  1174,  1182). 
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SPECIFICATION  OF  ERRORS 

The  district  court  erred: 

1.  In  ruling  that  the  value  of  the  District's  so- 
called  irrigation  properties  would  be  determined 
by  the  jury  only  for  limited  purposes,  excluding 
a  deficiency  award  for  said  irrigation  properties 
(R.  390-394). 

2.  In  refusing  to  instruct  the  jury  to  return 
a  verdict  in  the  amount  of  the  value  of  all  of  the 
property  of  the  Destrict  taken  by  the  petitioner.  — 
The  refused  instruction  reads  as  follows  (R.  1129)  : 

Instruction  No.  9 

You  are  instructed  to  determine  the  value 
of  all  of  the  property  of  the  Priest  Rapids 
Irrigation  District  described  in  the  amended 
petition  No.  128-99.  That  covers  both  the  so- 
called  irrigation  properties  and  the  so-called 
power  properties.  Although  evidence  bearing 
on  the  value  of  those  two  classes  of  district 
property  has  been  segregated  from  time  to 
time  during  the  course  of  the  trial,  you  are 
instructed  to  arrive  at  a  verdict  in  a  lump  sum 
amount  for  all  of  the  property. 

The  grounds  of  the  objection  to  the  court's  refusal 
to  give  the  above  instruction  read  as  follows  (R. 
1113-1114)  : 

1.  The  Court's  rulings  deny  to  defendant 
district  the  constitutional  protection  of  the  fifth 
amendment  to  the  Constitution  of  the  United 
States  of  America:  **nor  shall  private  property 
be  taken  for  public  use,  without  just  compen- 
sation"; 
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2.  The  Acts  of  Congress  under  the  authority 
of  which  the  Government  instituted  this  con- 
demnation proceeding,  and  which  Acts  of  Con- 
gress are  recited  in  the  original  and  amended 
petition  in  Civil  No.  128  and  in  the  amended 
petition  and  declaration  of  taking  in  Civil  No. 
128-99,  require  that  there  be  determination  of 
just  compensation  for  the  district's  properties 
which  in  this  condemnation  proceeding  the 
Government  has  taken  in  the  exercise  of  its 
power  of  eminent  domain; 

3.  That  proceedings  under  the  Declaration 
of  Taking  Act  (40  U.  S.  C.  258a)  and  its  pro- 
visions for  deposits  paid  into  the  registry  of 
the  Court  and  for  vesting  of  title  in  the  Gov- 
ernment are  merely  ancillary  to  the  main  con- 
demnation proceeding,  and  cannot  be  used  as 
a  device  for  avoiding  the  basic  constitutional 
and  statutory  requirement  that  in  this  con- 
demnation proceeding  there  be  a  judicial  de- 
termination and  award  of  just  compensation 
for  the  district's  property — a  use  which  the 
Government  has  attempted  in  Civil  No.  128 
and  which  the  Court's  rulings  partially  allow; 

4.  The  pleadings  and  record  in  Civil  No. 
128  show  that  in  the  previous  proceedings  in 
No.  128  there  has  not  been  any  determination 
or  award  of  just  compensation  for  the  defend- 
ant district's  properties; 

5.  The  "acquisition  policy"  of  the  War  De- 
partment and  the  Government's  contention  in 
support  thereof,  which  the  Court's  rulings  up- 
hold in  part,  cannot  properly  be  construed  as 
more  than  a  claim  to  part  or  all  of  the  com- 
pensation award  for  the  district's  properties, 
which  claim  should  be  considered,  if  at  all, 
after  determination  of  the  amount  of  the  award 
and  not  as  a  device  for  evading  determination 
and  award  of  compensation;  and 
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6.  The  ''acquisition  policy''  of  the  War  De- 
partment and  the  Government's  contentions 
are  based  on  the  Government's  construction 
of  state  statutes  and  decisions  which  are  not 
applicable  to  the  situation  of  the  defendant  dis- 
trict, or  which  at  least  have  never  been  held 
applicable,  and  which  this  Court's  rulings  of 
June  1,  1946,  and  February  11,  1947,  properly 
leave  for  State  Court  determination,  as  to  the 
district's  non-irrigation  properties,  but  as  to 
irrigation  properties — erroneously  decide  in 
the  Government's  favor  ''on  the  basis  of  pre- 
liminary guesses  regarding  local  law." 

3.  In  instructing  the  jury  to  value  the  District's 
properties  separately  and  to  return  a  verdict  in  the 
sum  of  the  value  of  only  the  so-called  non-irriga- 
tion properties.  —  The  court's  instruction  (R.  1105- 
1106)  reads  as  follows: 

Under  the  circumstances  and  the  law  as  con- 
trued  and  applied  by  the  court  your  verdict 
must  be  limited  to  a  finding  of  just  compensa- 
tion for  only  that  part  of  the  defendant's  prop- 
erties involved  in  this  action  devoted  to  pur- 
poses other  than  irrigation  purposes.  *  *  * 

In  short,  members  of  the  jury,  you  are  to 
divide  and  allocate  the  cash,  market  value  of 
defendant's  properties  in  accordance  with  its 
irrigation  and  non-irrigation  uses  and  purposes. 
The  non-irrigation  value  w^hich  you  find  should 
be  included  in  your  general  verdict.  The  irriga- 
tion value  which  you  find  should  be  included  in 
your  statement  of  value  in  answer  to  the  special 
interrogatory.  The  sum  of  these  two  amounts, 
the  amount  of  your  general  verdict  and  the 
amount  of  your  answer  to  the  special  interroga- 
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tory  added  together,  should  equal  the  fair,  cash, 
market  value  of  all  of  the  properties  of  the 
defendant  involved  in  this  action. 

The  grounds  of  the  objection  to  the  court's  above 
instruction  read  the  same  as  the  grounds  of  objec- 
tion set  out  in  specification  of  error  No.  2  above, 
said  gromids  having  been  incorporated  by  reference, 
without  objection,  at  the  trial  (E.  1113-1114,  1116). 

4.  In  ordering  that  the  petitioner,  for  the  tak- 
ing of  the  District's  irrigation  properties,  the  value 
of  which  the  jury  determined  to  be  $365,845  as  of 
April  1,  1943,  shall  pay  no  sum  other  than  the 
$170,500  deposited  as  estimated  just  compensation 
for  all  the  property  of  the  District.  —  The  court's 
order  appears  in  the  court's  judgment  (R.  1147- 
1158,  at  1149-1150). 

5.  In  refusing  to  enter  a  deficiency  judgment 
for  the  District  in  the  sum  of  $668,701.  —  A  defi- 
ciency judgment  for  the  District  in  the  sum  of 
$668,701,  together  with  interest  from  appropriate 
dates,  was  proposed  by  the  District,  and  refused 
by  the  court  on  March  7  (R.  1138-1147). 
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SUMMARY  OF  ARGUMENT 

Argument  on  cross  appeal: 

Introduction — Just  compensation,  guaranteed  by 
the  Fifth  Amendment  has  not  been  awarded 
for  the  District's  irrigation  properties. 

I.  The  Fifth  Amendment  and  the  substantive 
and  procedural  law  of  federal  condemna- 
tion actions  require  that  the  Government 
pay  just  compensation  for  ALL  of  the 
District's  properties  taken  by  the  Gov- 
ernment. 

II.  The  Government,  contrary  to  established 
law  and  the  record,  attempted  use  of 
the  ancillary  proceedings  provided  by  the 
Declaration  of  Taking  Act  as  separate 
and  independent  proceedings  to  carry  the 
Government's  ''acquisition  policy"  into 
eiffect. 

III.  Prior  to  trial  in  No.  128-99,  there  was  no 
determination  or  award  of  just  compen- 
sation for  any  of  the  District's  properties. 

IV.  No  state  statute  or  judicial  decision  can  af- 
fect the  District's  substantive  right  to  be 
paid  just  compensation  for  ALL  of  its 
properties.  —  Moreover,  the  Government's 
contention  is  based  on  misconstruction  of 
state  law. 
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Answer  to  brief  for  the  United  States,  appellant: 

I.  Government's  basic  contention  seeks  to  avoid 
constitutional  question  of  just  compensation, 
and  ignores  record  of  what  Government  did. 

A.  Answer  to  Government  argument  I,  A 

B.  Answer  to  Government  argument  I,  B 

C.  Answer  to  Government  argument  I,  C 

D.  Answer  to  Government  argument  I,  D 

E.  Answer  to  Government  argument  I,  E 

II.  The  Government  cannot  properly  complain 
of  the  court's  judgment  re  the  District's  ir- 
rigation properties. 

Conclusion 

ARGUMENT  ON  CROSS  APPEAL 

Introduction 

Just  Compensation,  Guaranteed  By  the  Fifth 
Amendment,  Has  Not  Been  Atvarded  for  the 
District's  Irrigation  Properties. 

The  value  of  the  District's  irrigation  properties 
when  taken  by  the  Government  on  April  1,  1943 
(R.  307)  was  $365,845,  as  determined  by  the  jury 
in  answer  to  the  special  interrogatory  (R.  1132). 
The  Government's  deposit  in  the  registry  of  the 
court  was  only  $170,500,  which  was  paid  by  the 
clerk  of  the  court  in  liquidation  of  the  District's 
bonded  indebtedness  that  was  a  lien  upon  the  Dis- 
trict's irrigation  properties  (R.  1149),  But  under 
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the  so-called  Schwellenbach  formula,  as  adopted 
and  applied  by  the  district  court,  the  judgment 
orders  that  no  other  sum  shall  be  paid  by  the  Gov- 
ernment as  just  compensation  for  the  taking  of  said 
irrigation  properties  (R.  1149-1150).  Thus,  the 
award  for  the  District's  irrigation  properties,  de- 
termined by  the  jury  to  have  a  value  of  $365,845, 
was  limited  by  the  court's  judgment  to  the  Gov- 
ernment's deposit  of  $170,500. 

The  Government  should  be  required  to  pay  the 
difference  of  $195,345.  —  That  sum  of  $195,345 
should  be  awarded  to  the  District  for  its  irriga- 
tion properties,  in  addition  to  the  $473,356  awarded 
to  the  District  for  its  power  properties  (R.  1149- 
1150,  1157).  The  district  court's  judgment  should 
be  reversed  with  instructions  to  enter  a  deficiency 
judgment  in  the  sum  of  $668,701  together  with  in- 
terest as  specified  in  the  District's  proposed  judg- 
ment  (R.   1146). 

There  is  no  support  in  law  for  the  Government's 
basic  contention  that  it  may  take  all  of  the  Dis- 
trict's properties  without  paying  any  compensation 
for  them  except  the  Government's  deposit  of  $170,- 
500,  used  by  the  clerk  of  the  court  to  liquidate  the 
District's  bonded  indebtedness.  Nor  is  there  any 
support  for  the  Schwellenbach  formula  to  the  ex- 
tent it  allows  the  Government  to  take  $365,845 
worth  of  irrigation  properties  and  pay  as  "just 
compensation"  only  the  $170,500  deposit.  The  Gov- 
ernment's contention  and  that  part  of  the  Schwel- 
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lenbach  formula  are  contrary  to  the  Fifth  Amend- 
ment of  the  Constitution  of  the  United  States,  in- 
consistent with  the  acts  of  Congress  pursuant  to 
which  condemnation  of  the  District's  properties  was 
undertaken,  and  contrary  to  the  controlling  deci- 
sions of  the  federal  courts. 


The  Fifth  Ameyidment  and  the  Substantive  and 
Procedural  Law  of  Federal  Condemnation  Ac- 
tions Require  That  the  Government  Pay  Just 
Compensation  for  ALL  of  the  District's  Proper- 
ties Taken  By  the  Government. 

It  is  well  established  by  decisions  of  the  Supreme 
Court  that  the  just  compensation  required  by  the 
Fifth  Amendment  is  the  full  and  perfect  equivalent 
in  money  of  property  taken  by  the  Grovernment. 

Mo7iongahela  Navigation  Co.  v.  United 
States,  148  U.  S.  312,  326,  13  S.  Ct.  622, 
37  L.  Ed.  463  (1893)  ; 

Olson  V.  United  States,  292  U.  S.  246,  255, 
54  S.  Ct.  704,  78  L.  Ed.  1236  (1934) ; 

United  States  v.  Miller,  317  U.  S.  369,  373, 
63  S.  Ct.  276,  87  L.  Ed.  336  (1943). 

A  point  made  in  the  opinion  in  Monongahela 
Navigation  Co.  v.  United  States,  supra  (148  U.  S. 
312,  326)  is  particularly  applicable  here: 

And  this  just  compensation,  it  will  be  noticed 
is  for  the  property,  and  not  to  the  owner.  Every 
other  clause  in  this  5th  Amendment  is  personal. 
"No  person  shall  be  held  to  answer  for  a  cap- 
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ital,  or  otherwise  infamous  crime,"  etc.  In- 
stead of  continuing  that  form  of  statement, 
and  saying  that  no  person  shall  be  deprived 
of  his  property  without  just  compensation,  the 
personal  element  is  left  out,  and  the  *'just  com- 
pensation" is  to  be  a  full  equivalent  of  the 
property  taken.  *  *  *  and  leaves  it,  to  stand  as 
a  declaration,  that  no  private  property  shall  be 
appropriated  to  public  uses  unless  a  full  and 
exact  equivalent  for  it  be  returned  to  the 
owner. 

It  is  the  property  of  the  Priest  Rapids  Irrigation 
District  that  may  not  be  taken  without  just  com- 
pensation. 

It  was  the  property  of  the  District  that  the  Gov- 
ernment took.  —  And  the  condemnation  proceeding 
is  in  rem.  United  States  v.  Petty  Motor  Co.,  327 
U.  S.  372,  376,  66  S.  Ct.  596,  90  L.  Ed.  729;  Duckett 
(&  Co.  V.  United  States,  266  U.  S.  149,  151,  45  S. 
Ct.  38,  69  L.  Ed.  216 ;  United  States  v.  Dimnington, 
146  U.  S.  338,  350,  354,  13  S.  Ct.  79,  36  L.  Ed.  996; 
Washington  Water  Potver  Co.  v.  United  States, 
135  F.  (2d)  541,  543  (CCA  9th) ;  United  States  v. 
25.936  Acres  of  Land,  Etc.,  153  F.  (2d)  277,  279 
(CCA  3rd  1946). 

Furthermore,  it  is  well  established  that  the  con- 
demnation award  stands  in  the  place  of  the  prop- 
erty which  has  been  taken. 

United  States  v.  Dunnington,  146  U.  S. 
338,  351,  353,  13  S.  Ct.  79,  36  L.  Ed.  996 
(1892)  ; 
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Meadows  v.  United  States,  144  F.  (2d) 
751,  753   (CCA  4th  1944)  ; 

United  States  v.  531/4  Acres  of  Land,  139 
F.  (2d)  244,  247  (CCA  2d  1943;  cert, 
den.  322  JJ.  S.  730. 

As  the  court  held  in  United  States  v.  25.936  Acres 
of  Land,  Etc.,  153  F.  (2d)  277,  279  (CCA  3rd 
1946)  : 

A  condemnation  proceeding  is  a  proceeding 
in  rem.  It  is  not  a  taking  of  rights  of  persons 
in  the  ordinary  sense  but  an  appropriation  of 
the  land  or  property  itself.  As  indicated  by 
the  Supreme  Court  in  Duckett  &  Co.  v.  United 
States,  266  U.  S.  149,  151,  45  S.  Ct.  38,  69  L. 
Ed.  216,  all  previous  existing  estates  or  inter- 
ests in  the  land  are  obliterated.  An  unqualified 
appropriation  in  fee  simple  by  the  United 
States  under  the  Act,  cited  supra,  creates  a 
new  title.  The  condemnation  award  ivhen  made 
stands  in  the  place  of  the  land  and  the  rights 
of  all  persons  may  he  treated  as  though  trans- 
ferred to  the  award.  United  States  v.  Dunning- 
ton,  146  U.  S.  338,  351,  13  S.  Ct.  79,  36  L.  Ed. 
996 ;  United  States  v.  Certain  Lands  in  Borough 
of  Brooklyn,  2  Cir.,  129  F.  2d  577,  579.  (Italics 
added) 

And  consistently  with  the  above,  the  Supreme 
Court  held  in  Danforth  v.  United  States,  308  U.  S. 
271,  283,  284,  60  S.  Ct.  231,  84  L.  Ed.  240  (1939), 
that:  ^'For  the  reason  that  compensation  is  due  at 
the  time  of  taking,  the  owner  at  that  time,  not  the 
owner  at  an  earlier  or  later  date,  receives  the  pay- 
ment." (Italics  added) 
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In  view  of  the  law  settled  by  the  cases  cited  above, 
it  is  clear  that  the  Government  proceeded  in  rem 
when  on  February  23,  1943,  it  tiled  its  petition  in 
condemnation  and  obtained  an  order  granting  it 
the  immediate  right  of  possession  (R.  2-16).  And 
the  Government  obviously  proceeded  in  rem  when 
on  April  1,  1943,  it  took  actual  possession  of  the 
District's  irrigation  properties  (R.  307).  It  is  like- 
wise clear  that  the  Fifth  Amendment  requires  that 
the  Government  pay  as  just  compensation  the  full 
and  perfect  equivalent  in  money  of  the  irrigation 
properties  taken — $365,845,  as  determined  by  the 
jury  (R.  1132).  It  is  clear  that  the  $365,845  award 
when  made  would  stand  in  the  place  of  the  irriga- 
tion properties  taken;  and  that  the  rights  of  the 
owner  District  and  of  the  bondholders  having  a 
lien  on  the  irrigation  properties  would  be  treated 
as  though  transferred  to  the  award. 

Yet,  contrary  to  the  well  established  law  cited 
above,  the  judgment  of  the  district  court  limits 
compensation  for  the  District's  irrigation  prop- 
erties to  the  Government's  deposit  of  $170,500 — 
$195,345  less  than  the  full  equivalent  in  money  as 
determined  by  the  jury. 

There  have  been  variety  and  inconsistency  in  the 
procedural  and  substantive  theories,  which  have 
been  used  in  the  Government's  attempt  to  carry 
its  "acquisition  policy"  into  effect,  and  which  in 
part  were  incorporated  into  the  Schwellenbach  for- 
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mula.  The  variety  and  inconsistency  are  shown  in 
the  following  sections  of  this  brief. 

II 

The  Government,  Contrary  to  Established  Law  and 
the  Record,  Attempted  Use  of  the  Ancillary  Pro- 
ceedings Provided  By  the  Declaration  of  Taking 
Act  As  Separate  and  Independent  Proceedings 
to  Carry  the  Government's  ^'Acquisition  Policy" 
into  Effect. 

As  Judge  Schwellenbach  stated  (R.  102-103),  the 
Government  in  May,  1943,  asserted  that  it  ''in- 
tended to  acquire  all  of  the  property  within  the 
District,  as  a  result  of  which  it  would  then  become 
the  owner  of  the  facilities  and  instrumentalities  of 
the  District."  He  further  noted  in  the  April  26, 
1944  proceedings  (R.  100,  at  105)  the  desire  of 
the  Government  to  acquire  all  the  property  within 
the  District  before  filing  a  declaration  of  taking 
as  to  the  District's  properties.  The  Government 
sought,  by  selective  timing  of  its  amended  petitions 
and  declarations  of  taking  in  United  States  of  Amer- 
ica vs.  Clements  P.  Alberts,  No.  128,  to  use  the 
ancillary  procedure  of  the  Declaration  of  Taking 
Act,  46  Stat.  1421,  40  U.  S.  C.  sec.  258  (a),  as  a 
device  for  carrying  its  substantive  "acquisition 
policy"  into  effect. 

But  in  that  attempt  the  Government  disregarded 
what  it  had  already  done.  It  had  commenced  con- 
demnation, and  had  obtained  orders  granting  the 
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right  of  immediate  possession,  of  both  the  lands 
within  the  District  and  the  properties  of  the  Dis- 
trict itself  by  the  original  petitions  and  orders  of 
February  23,  1943  (R.  2-16)  and  April  22,  1943  (R. 
16-32).  And  pursuant  to  those  orders,  granted  un- 
der the  "Second  War  Powers  Act,  1942,"  the  Gov- 
ernment took  actual  possession  of  the  District's 
irrigation  properties  on  April  1,  1943,  and  took 
actual  possession  of  the  District's  power  properties 
on  October  1,  1943  (R.  307). 

The  condemnation  proceeding  commenced  on  Feb- 
ruary 23,  1943  was  and  is  one  action,  a  single 
suit,  even  though  separate  trials  were  given  the 
several  amended  petitions,  and  even  though  the 
Government  substantially  controlled  the  division 
of  the  suit  for  separate  trials  by  filing  amended 
petitions  more  particularly  describing  various,  com- 
paratively small,  groups  of  tracts. 

Atlantic  Coast  Line.  R.  Co.  v.  United 
States,  132  F.  (2d)  959,  962  (CCA  5th 
1943)  ; 

United  States  v.  12,918.28  Acres  of  Land  in 
Webster  Parish,  50  F.  Supp.  712,  721 
(D.  C,  W.  D.  La.  1943). 

Furthermore,  the  Declaration  of  Taking  Act  pro- 
vides merely  an  ancillary  proceeding.  It  does  not 
provide  a  separate,  independent  proceeding.  As  the 
Supreme  Court,  on  January  4,  1943,  stated  in 
United  States  v.  Miller,  317  U.  S.  369,  380-381,  63 
S.  Ct.  276,  87  L.  Ed.  336,  with  regard  to  the  dec- 
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laration  of  taking  procedure:  ''Thus  the  acquisi- 
tion by  the  Government  of  title  and  immediate  right 
to  possession,  and  the  deposit  of  the  estimated  com- 
pensation, occur  as  steps  in  the  main  proceeding." 
Likwise,  in  Catlin  v.  United  States,  324  U.  S.  229, 
240,  65  S.  Ct.  631,  89  L.  Ed.  911  (1945),  the  Su- 
preme Court  held  that  the  procedure  of  the  Dec- 
laration of  Taking  Act  for  paying  deposits  into 
Court  and  vesting  title  in  the  Government  is  mere- 
ly ancillary  to  the  main  condemnation  proceeding. 
This  Court  followed  the  Catlin  case  in  Poison  Log- 
ging Co.  V.  United  States,  149  F.  (2d)  877  (CCA 
9th  1945). 

The  ''taking"  of  the  District's  properties,  within 
the  meaning  of  the  Fifth  Amendment,  was  com- 
menced on  February  23,  1943  (R.  2-16)  and  was 
completed  no  later,  in  point  of  time,  than  April  1, 
1943,  as  regards  the  District's  irrigation  properties 
and  no  later  than  October  1,  1943,  as  regards  the 
District's  power  properties  (R.  307). 

The  Government's  theory  that  it  acquired  the 
District's  properties  by  becoming  successor  in  in- 
terest thereto,  piecemeal,  as  the  Govermnent  ac- 
quired indi\T.dual  tracts  within  the  District  is  falla- 
cious in  view  of  the  record  that  the  Government 
took  the  District's  properties  in  condemnation  and 
took  possession  under  the  Government's  right  of 
immediate  possession  pursuant  to  the  Second  War 
Powers  Act,  1942. 
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It  should  be  noted  that  the  Government's  at- 
tempt to  carry  out  its  ** acquisition  policy"  by  novel 
use  of  declarations  of  taking  is  apparently  ad  hoc, 
for  the  Hanford  project  alone.  In  the  recent  case 
of  Comparet  v.  United  States,  164  F.  (2d)  452 
(CCA  10th  1947)  the  petition  in  condenmation  was 
filed  on  June  15,  1942  and,  pursuant  to  the  Second 
War  Powers  Act,  1942,  an  order  of  immediate  pos- 
session was  entered  the  same  day.  Declaration  of 
taking  was  filed  about  six  months  later.  At  the 
trial  in  Jime,  1945,  the  court  instructed  the  jury 
(164  F.  (2d)  452)  that  it  should  'S-alue  the  land 
taken  by  the  Government,  according  to  its  actual 
fair  market  value  on  the  15th  day  of  June,  1942, 
which  was  the  date  upon  which  the  United  States 
acquired  title  to  the  property."  The  landowner  ap- 
pealed contending  that  valuation,  under  Colorado 
law,  should  have  been  as  of  the  June  1945  trial 
date.  The  Government,  appellee,  successfully  con- 
tended for  affirmance  of  the  district  court.  From 
the  following  authorities  cited  in  the  appellate 
court's  affirming  opinion,  it  may  be  assumed  that 
the  Government  did  not  question  Olson  v.  United 
States,  292  U.  S.  246,  255,  54  S.  Ct.  704,  78  L.  Ed. 
1236  (1934)  in  which  the  Supreme  Court  held  that 
just  compensation  "is  the  market  value  of  the 
property  at  the  time  of  the  taking  contemporane- 
oush'  paid  in  money."  —  and  that  the  Government 
did  not  question  11,000  Acres  of  Land  v.  United 
Stales,  152  F.  (2d)  566,  568  (CCA  5th  1945),  in 
which  the  court  said: 
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We  regard  it  as  well  settled  that,  either  where 
no  declaration  of  taking  is  filed  or  where,  as 
here,  the  declaration  of  taking  is  filed  on  the 
date  subsequent  to  the  actual  passing  of  pos- 
session, the  market  value  of  the  property  taken 
should  be  determined  as  of  the  date  possession 
was  acquired. 

It  may  likewise  be  assumed  that  the  Grovernment 
did  not  contend  that  the  rules  recognized  in  the 
above  cases  had  been  changed  by  the  Declaration 
of  Taking  Act.  —  In  affirming  the  district  court, 
the  appellate  court  stated  (164  F.  (2d)  452,  453) : 

When  on  June  15,  1942  the  petition  of  con- 
demnation was  filed  and  an  order  of  immediate 
possession  entered,  appellant  was  deprived  of 
her  property  and  the  United  States  had  the 
right  of  possession.  *  *  *  When  the  Government 
acquired  possession  in  1942  there  was  a  ''tak- 
ing" of  appellant's  property  for  public  use; 
compensation  therefor  was  then  due  and  pay- 
able, and  under  the  Federal  rule  of  decisions 
its  fair  market  value  should  be  determined  as 
of  that  date. 

Similarly,  the  Government  as  appellant  in  this 
Court  in  United  States  v.  Block,  160  F.  (2d)  604, 
607  (CCA  9th  1947),  contended  that  certain  ma- 
chinery and  equipment  "were  taken"  on  (and 
should  have  been  valued  as  of)  September  28,  1942, 
when  an  order  granting  right  of  immediate  pos- 
session of  an  oil  leasehold  was  entered.  The  Gov- 
ernment made  that  contention,  although  a  declara- 
tion of  taking  was  not  filed  until  four  weeks  later 
and  although  the  record  was  silent  as  to  when  pos- 
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session  of  the  equipment  was  taken,  and  although 
an  amended  complaint  covering  **  personal  prop- 
erty" was  not  filed  until  January  12,  1944. 

Obviously,  the  Government's  position  in  the  Com- 
paret  and  Block  cases,  supra,  is  inconsistent  with 
the  Government's  theory  that  it  did  not  take  the 
Priest  Rapids  Irrigation  District's  irrigation  prop- 
erties on  February  23,  1943  (R.  2-16)  or  April  1, 
1943  (R.  307),  but  that  instead  it  ^'succeeded" 
piecemeal  to  those  properties  as  it  subsequently  ac- 
quired individual  tracts  of  land  within  the  Dis- 
trict's boundaries. 

Ill 

Prio)'  to  Trial  in  No.  128-99,  There  Was  No  De- 
termination or  Award  of  Just  Compensation  for 
Any  of  the  District's  Properties. 

Soon  after  the  original  petitions  and  orders  for 
possession  in  No.  128,  dated  February  23,  1943  and 
April  22,  1943  (R.  2-32),  and  soon  after  the  Gov- 
ernment, pursuant  to  the  order  of  February  23, 
1943,  took  actual  possession  of  the  District's  irri- 
gation properties  on  April  1,  1943  (R.  307) — the 
Priest  Rapids  Irrigation  District  moved  for  an  or- 
der establishing  sequence  of  trial  (R.  33).  As  the 
record  shows,  that  motion  was  in  the  alternative: 

that  the  above  entitled  case  be  set  do^Ti  for 
trial  as  against  this  defendant  [District]  in 
advance  of  the  trial  of  any  and  all  cases  against 
owners  of  land  within  the  boundaries  of  Priest 
Rapids  Irrigation  District,  or  that  if  cases  of 
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the  United  States  against  individual  owners  of 
land  are  tried  in  advance  of  the  case  against 
this  defendant,  the  value  of  its  assets  described 
in  the  following  affidavit,  distributable  to  such 
individual  owners,  be  excluded  from  considera- 
tion in  the  award  of  damages  or  compensation 
to  be  paid  to  such  individual  owners,  *  *  *, 
(Italics  added) 

As  Judge  Schwellenbach  stated,  in  the  April  26, 
1944  proceedings  (R.  100-105,  at  103),  that  effort 
of  the  District  in  May  1943  was  resisted  by  the 
Government,  the  Goverinnent  '*  asserting  it  intended 
to  acquire  all  of  the  property  within  the  District, 
as  a  result  of  which  it  would  then  become  the  owner 
of  the  facilities  and  instrumentalities  of  the  Dis- 
trict." (Italics  added) — In  view  of  the  Fifth 
Amendment  and  the  law  well  settled  by  federal 
court  decisions.  Judge  Schwellenbach 's  next  sen- 
tence (R.  103)  accurately  describes  the  Govern- 
ment's position:  '*This  presented  an  entirely  new 
proposition  of  law.'' 

At  Judge  Schwellenbach 's  suggestion  (R.  103), 
it  was  agreed  that  in  the  trial  of  the  first  land- 
owner's case  there  would  be  made,  on  behalf  of  the 
landowner,  an  offer  of  proof  of  the  value  of  the 
District's  properties;  that  Judge  Schwellenbach 
would  deny  the  offer;  and  that  an  appeal  would 
be  expedited. 

That  procedure  was  abandoned,  as  Judge  Schwel- 
lenbach stated  (R.  103),  in  part  due  to  the  state- 
ment by  Government  counsel  and  agreement  'Hhat 
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the  Government  would  proceed  expeditiously  with 
the  filing  of  the  declarations  of  taking  on  the  prop- 
erties of  the  Irrigation  District."  The  change  in 
the  agreed  procedure  was  for  further  reasons,  stated 
by  Judge  Schwellenbach  in  his  memorandum  opin- 
ion of  June  21,  1945  (R.  175-181,  at  178;  see  App. 
'*A"  this  brief).  In  that  opinion  on  the  Govern- 
ment's demurer  to  the  District's  answer  in  No. 
128-99,  Judge  Schwellenbach  stated,  in  rejecting 
the  Government's  contention  that  through  the  Dis- 
trict in  No.  128-99  the  landowners  were  ''attempting 
to  take  a  second  bite  at  the  apple"  (R.  178)  : 

The  fact  is  that,  in  the  first  case  which  was 
tried,  the  landowner  attempted  to  assert  his 
claim  to  his  proportionate  share  in  the  Dis- 
trict's assets,  the  petitioner  objected  and  I  rule 
(sic)  against  the  landowner.  The  basis  of  this 
ruling  was  that  in  the  trial  for  the  purpose  of 
determining  the  compensation  to  be  paid  for  a 
separate  tract,  there  was  no  room  to  try  out 
also  the  value  of  that  lando\vner's  proportion- 
ate share  of  the  District  assets.  He  was  not  the 
owner  of  the  legal  title  to  the  District  assets. 
He  had  no  right  to  assert  a  direct  claim  to 
his  proportionate  share.  Furthermore,  as  a  mat- 
ter of  procedure,  if  I  had  permitted  each  land- 
owner to  assert  his  claim  in  each  separate  trial, 
it  would  have  resulted  in  chaos  and  intermin- 
able delay  as  a  consequence  of  which  this  (sic) 
cases  never  would  have  been  completed.  Imagine 
the  situation  in  each  case  of  having  the  volumi- 
nous testimony  as  to  the  value  of  District  assets 
presented  to  each  separate  jury.  Furthermore, 
it  would  have  resulted  in  an  absurd  situation 
because  the  landowner  in  one  case  would  have 
a  jury  fixmg  one  value  upon  the  District's  as- 
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sets  and  then  the  jury  in  the  next  case  might 
place  an  entirely  different  value  upon  the  Dis- 
trict's assets.  The  awkwardness  and  the  con- 
fusion which  would  have  resulted  was  realized 
by  counsel  on  both  sides  and  dozens  of  cases 
have  been  tried  since  with  the  understanding 
that,  at  some  time,  the  question  of  the  right  of 
the  landowners  to  their  proportionate  share  of 
the  value  of  the  District  assets  would  be 
thrashed  out. 

That  neither  the  landowners  nor  their  District 
got  a  first  ''bite  at  the  apple"  in  the  trial  of  the 
first  landowners'  case  in  October  1943  is  obvious 
from  the  record  of  their  offer  of  proof  as  to  the 
value  of  the  properties  of  the  District  itself  (R. 
84-92)  and  from  the  record  of  the  Government's 
successful  objection  (R.  96-99). 

The  varied  and  inconsistent  reasons  for  the  Gov- 
ernment's successful  objection  to  the  offer  of  proof 
show  the  Government's  attempt  to  avoid  any  de- 
termination or  award  of  compensation  for  the  Dis- 
trict's properties.  The  reasons  given  were  (R.  96)  : 

for  the  reason  that  the  value  of  the  assets  of 
the  District  and  the  lands  are  fully  reflected 
in  the  appraisal  of  those  lands  as  irrigated 
tracts. 

For  the  further  reason  that  there  is  no  prop- 
erty interest  in  the  assets  of  the  District  as  to 
the  lands  or  the  owners  of  the  lands  until  such 
time  as  the  District  has  been  dissolved  under 
the  provisions  of  the  laws  of  the  State  of  Wash- 
ington, and  that  at  the  time  of  the  taking  there 
was  no  dissolution  of  the  District  and  for  the 
further  reason  that  at  the  time  of  the  taking 
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any  equitable  right  of  the  lands  or  the  owners 
in  the  facilities  of  the  District  passed  with  the 
title  itself  and  that  the  Government  in  taking 
the  full  fee  simple  title  to  the  property  ac- 
quired any  equitable  interest  which  either  the 
lands  taken  or  the  owners  of  the  lands  taken 
as  of  that  date  may  have  had. 

At  that  point,  the  Government  was  contending 
that  it  was  acquiring  interests  in  the  District's 
properties  piecemeal  as  it  acquired  the  privately 
owned  lands  within  the  District,  and  at  the  same 
time  the  Government  was  succeeding  in  keeping 
away  from  the  juries  in  the  landowners'  cases  any 
evidence  as  to  the  value  of  the  District's  proper- 
ties which  the  Government  contended  it  was  thus 
acquiring  piecemeal. 

It  is  significant  that  the  amended  petitions  and 
declarations  of  taking  covering  individual  tracts 
within  the  Priest  Eapids  Irrigation  District  did 
not  cover  any  of  the  District  properties.  Further- 
more, they  expressly  excluded  any  District  prop- 
erty that  might  be  on  the  tracts,  as  shown  by  the 
description  of  the  tracts  covered  by  the  amended 
petition  in  No.  128-43  (R.  72)  : 

The  full  fee  simple  title  thereto,  subject,  how- 
ever, to  existing  easements  for  public  roads  and 
highways,  for  public  utilities,  for  railroads  and 
for  pipe  lines,  and  for  existing  irrigation 
ditches,  canals,  and  laterals  owned  hy  the 
Priest  Rapids  Irrigation  District  in  and  to  the 
following  described  lands,  to- wit:  (Italics 
added) 
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In  the  individual  landowners*  cases,  neither  the 
amended  petitions  nor  the  evidence  covered  the 
District's  properties. 

Yet,  the  Government  contends  that  the  value  of 
the  District's  properties  was  reflected  in  the  ap- 
praisal of  the  landowners'  tracts;  and  the  Schw^el- 
lenbach  formula,  as  regards  the  District's  irriga- 
tion properties,  accepts  the  Government's  ''acqui- 
sition policy." 

Incidentally,  it  should  be  noted  that  some  of  the 
farms  within  the  District  were  not  dependent  up- 
on the  District's  facilities  for  irrigation  water  sup- 
ply. When  Judge  Schwellenbach  ruled  against  the 
offer  of  proof  on  behalf  of  landowners  Parke, 
Wright  and  Shaw  (R.  97,  98),  he  recognized  the 
existence  of  that  situation  on  some  of  the  tracts 
there  involved.  Also,  there  was  uncontroverted  testi- 
mony in  the  trial  of  No.  128-99  (R.  344)  that  quite 
a  few  owners  of  land  within  the  District  obtained 
their  irrigation  water  by  pumping  from  w^ells,  in- 
stead of  receiving  service  from  the  District. 

Judge  Schwellenbach  in  his  memorandum  opin- 
ion of  June  21,  1945,  (R.  175-181,  at  179;  see  App. 
''A"  this  brief)  based  his  partial  acceptance  of  the 
Government's  contention  on  his  statement  that  "In 
each  one  of  the  trials  and  in  all  of  the  appraisals, 
the  value  of  the  separate  tracts  was  upon  the  prop- 
osition that  they  were  within  the  irrigation  dis- 
trict and  had  irrigation  water  available." 
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But  that  is  no  different  than  determining  value 
of  land  upon  other  propositions  such  as :  it  is  with- 
in the  service  area  of  a  railroad,  and  it  is  within 
the  service  area  of  a  light  and  power  utility.  As 
the  record  shows,  the  amended  petition  of  April 
22,  1943  in  No.  128,  besides  adding  an  additional 
area,  also  included  railroad  easements  of  the  Chi- 
cago, Milwaukee,  St.  Paul  &  Pacific  Railroad  Com- 
pany (R.  17-18,  128c).  Availability  to  a  landowner's 
tract  of  a  water  supply  from  the  District  contrib- 
uted to  value  of  the  fami  just  as  did  the  farm's 
having  available  railroad  service  furnished  by  the 
Chicago,  Milwaukee,  St.  Paul  Railroad,  or  as  the 
farm's  having  available  electric  light  and  power 
service  from  the  Pacific  Power  &  Light  Company 
(R.  344). 

Of  course,  the  availability  of  an  irrigation  water 
supply  from  the  District's  irrigation  properties 
made  possible  the  development  of  many  tracts  into 
irrigated  farms  that  had  substantial  value,  justify- 
ing substantial  awards  of  compensation.  —  Like- 
wise, availability  of  a  water  supply  from  a  private 
ditch  company  makes  possible  the  high  value  de- 
velopment of  an  orchard  served  by  the  private 
ditch  company.  So  too,  the  value  of  a  farm  depends 
in  part  upon  availability  of  railroad  service  and 
power  and  light  service. 

Moreover,  values  of  farms  within  the  District, 
and  values  of  the  District's  properties  and  of  the 
railroad  and  power  utility  properties,  were  mutual- 
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ly  dependent  in  part.  But  that  fact  did  not  and 
could  not  relieve  the  Government  from  the  consti- 
tutional requirement  that  it  pay  just  compensation 
for  the  railroad  properties  it  took  for  the  purposes 
of  the  Hanford  project.  Nor  can  that  fact  relieve 
the  Government  from  the  same  requirement  that 
it  pay  just  compensation  for  the  District's  prop- 
erties it  took  for  the  same  purpose. 

United  States  v.  Puget  Sound  Power  <& 
Light  Co.,  147  F.  (2d)  953  (COA  9th 
1945)  ; 

Brooklyn  Eastern  Dist.  Terminal  v.  City 
of  Neiv  York,  139  F.  (2d)  1007,  1013 
(CCA  2nd  1944),  cert.  den.  322  U.  S. 
747,  64  S.  Ct.  1158,  88  L.  Ed.  1579 
(1944)  ; 

Town  of  Bedford  v.  United  States,  23  F. 
(2d)  452  (CCA  1st  1927)  ; 

United  States  v.  25.4  Acres  of  Land,  71 
F.  Supp.  248,  251  (D.  C,  E.  D.  N.  Y. 
1947). 

In  the  Brooklyn  Eastern  Dist.  Terminal  case, 
supra,  the  condemnation  proceeding  was  by  the 
United  States  against  certain  land  in  Brooklyn 
owned  by  the  City,  which  had  an  agreement  with 
the  Terminal.  The  latter  petitioned  for  an  award 
of  compensation  and  the  City  opposed.  The  appel- 
late court  held  that  under  the  agreement  the  Ter- 
minal had  an  easement  over  the  City's  waterfront 
property  and  for  that  easement  compensation  must 
be  paid,  as  it  must  be  paid  for  railroad  rights  of 
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of  way.  In  the  course  of  its  opinion,  the  court 
noted  (139  F.  (2(i)  1007,  1013)  that  the  measure 
of  compensation  to  the  Terminal  could  not  be  the 
amount  by  which  the  value  of  the  servient  land  was 
lessened  by  reason  of  the  easement.  The  easement, 
if  anything,  added  to  the  value  of  the  servient  land ; 
and  in  accordance  with  United  States  v.  Miller, 
317  U.  S.  369,  373,  the  compensation  to  meet  the 
constitutional  requirement  must  be  the  full  and 
perfect  equivalent  in  money  of  the  property  taken. 

Just  as  the  Terminal's  easement,  if  anything, 
added  to  the  value  of  the  servient  land,  so  utility 
services,  or  irrigation  services  from  a  private  ditch 
company  or  irrigation  district,  add  to  the  value 
of  property.  And  the  full  and  perfect  equivalent 
of  just  compensation  includes  not  only  the  value 
of  the  property  served  but  also  the  value  of  the 
property  that  renders  the  service. 

United  States  v.  25.4  Acres  of  Land,  71  F.  Supp. 
248,  251  (D.  C,  E.  D.  N.  Y.  1947)  was  concerned 
with  part  of  the  some  condemnation  involved  in 
Eastern  District  Terminal  v.  City  of  New  York, 
supra.  In  the  1947  aspect  of  that  proceeding,  re- 
garding compensation  to  be  paid  privately  owned 
utilities,  the  Government  made  a  contention  similar 
to  that  made  against  the  Priest  Rapids  Irrigation 
District.  In  that  1947  case,  the  district  court  flatly 
rejected  the  Government's  argument  (71  F.  Supp. 
248,  251)  ; 
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It  is  also  argued  by  the  Government  that 
since  the  awards  made  for  damage  parcels  pri- 
vately leased  from  the  City  of  New  York  were 
based  in  part  upon  their  being  in  receipt  of 
gas  and  electric  current  for  consumption  on 
those  respective  premises,  the  awards  made  in 
connection  therewith  must  be  deemed  to  have 
embraced  the  claims  now  asserted,  and  claim- 
ants* compensation  should  have  been  carved 
therefrom. 

It  is  difficult,  if  not  impossible,  to  follow 
that  argument.  The  testimony  of  the  expert  on 
damage  parcel  values  was  imported  into  this 
record  by  consent,  and  is  as  follows: 

"  'Q.  Your  value  of  this  entire  property 
as  an  entity  reflected  all  of  the  street  improve- 
ments, including  pavements,  water  mains, 
sewers,  lighting  and  so  forth,  did  it  not?' 

"The  answer  is  ^A.  All  that  you  have  enu- 
merated. It  includes  all  you  have  enumerated. 
It  did  not  include  any  refrigeration  service. 
It  included  the  regular  utilities  like  water,  gas, 
electricity  and  street  pavements  and  sewers.'  " 

The  obvious  meaning  of  the  foregoing  is 
that  the  damage  parcels  were  appraised  as  be- 
ing improved  in  the  respects  indicated;  the 
testimony  had  nothing  to  do  with  the  mains, 
conduits,  etc.,  which  lay  in  the  beds  of  the 
streets  and  ways,  nor  could  it,  since  those 
things  did  not  form  a  phj^sical  part  of  any  of 
the  several  damage  parcels,  but  constituted 
properties  of  these  claimants. 

Furthermore,  if  the  owner  of  a  farm  owned  stock 
in  the  utility  corporation  that  served  his  farm  with 
light  and  power,  the  utility  would  none  the  less 
have  to  be  paid  the  full  and  perfect  equivalent  of 
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the  serving  power  lines,  etc.,  that  were  also  taken — 
even  though  upon  a  dissolution  of  the  utility  corpo- 
ration the  farmer  would  share  in  a  distribution  of 
the  utility's  assets  including  the  condemnation 
award  for  the  utility  properties  taken. 

IV 

No  State  Statute  or  Judicial  Decision  Can  Effect 
the  District's  Suhstantive  Right  To  Be  Paid  Just 
Compensation  for  ALL  of  Its  Properties.  — 
Moreover,  the  Government's  Contention  Is  Based 
On  Misconstruction  of  State  Law. 

The  Government  in  October  1943  (E.  96)  and 
subsequently,  in  pressing  its  ''acquisition  policy" 
regarding  the  Priest  Rapids  Irrigation  District's 
properties,  has  relied  on  the  Government's  con- 
struction of  the  law  of  the  State  of  Washington 
pertaining  to  irrigation  districts  and  their  dissolu- 
tion. In  so  doing  the  Government  has  disregarded 
federal  condemnation  law  and  has  misconstrued 
the  law  of  the  State  of  Washington. 

As  the  Supreme  Court  held  in  United  States  v. 
Miller,  317  U.  S.  369,  379,  63  S.  Ct.  276,  87  L.  Ed. 
336  (1943),  in  rejecting  a  landowner's  attempt  to 
use  state  law  to  increase  compensation  as  measured 
by  federal  law: 

We  need  not  determine  what  is  the  local  law, 
for  the  federal  statutes  upon  which  reliance 
is  placed  require  only  that,  in  condemnation 
proceedings,  a  federal  court  shall  adopt  the 
forms  and  methods  of  procedure  afforded  by 
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the  law  of  the  State  in  which  the  court  sits. 
They  do  not,  and  could  not,  affect  questions 
of  substantive  right — such  as  the  measure  of 
compensation — grounded  upon  the  Constitution 
of  the  United  States. 

On  this  point,  the  Miller  case  has  been  followed 
by  this  Court  in  United  States  v.  State  of  Montana, 
134  F.  (2d)  194,  197  (CCA  9th  1943),  cert.  den. 
319  U.  S.  772,  63  S.  Ct.  1438,  87  L.  Ed.  1720  (1943)  ; 
and  by  the  Third  Circuit  in  United  States  v.  Cer- 
tain Parcels  of  Land,  144  F.  (2d)  626,  628  (CCA 
3rd  1944).  See  also,  United  States  v.  Indian  Creek 
MarUe  Co.,  40  F.  Supp.  811,  818  (D.  C,  E.  D. 
Term.  1941)  ;  Totvn  of  Bedford  v.  United  States, 
23  F.  (2d)  453  (CCA  1st  1927)  ;  United  States  v. 
Wheeler  Tp.,  QQ  F.  (2d)  977,  981  (CCA  8th  1933). 

As  the  court  stated  in  United  States  v.  Wheeler 
Tp.,  supra: 

The  Fifth  Amendment  prohibits  the  United 
States  from  taking  private  property  for  public 
use  without  just  compensation  and  those  en- 
titled to  the  protection  of  that  provision  can- 
not lose  that  right  because  of  any  state  con- 
stitution, statute,  or  judicial  decision. 

The  Government  has  relied  (R.  388)  on  the 
Washington  case  of  In  re  Horse  Heaven  Irrigation 
District,  11  Wn.  (2d)  218,  118  P.  (2d)  972  (1941), 
in  its  attempt  to  carry  into  effect  its  "acquisition 
policy'^  regarding  the  Priest  Rapids  Irrigation  Dis- 
trict's properties.  However,  the  Horse  Heaven  Dis- 
trict was  dissolved  pursuant  to  the  provisions  of 
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Washington's  statutes,  Chapter  79,  Laws  of  1897, 
p.  207,  as  amended  by  Chapter  149,  Laws  of  1939, 
p.  447  (Rem.  Rev.  Stat.,  Sees.  7526-7530).  The  1897 
Act  provided  for  disorganization  of  an  irrigation 
district  "which  has  no  bonded  indebtedness  out- 
standing,''— and  the  Priest  Rapids  Irrigation  Dis- 
trict, as  the  record  clearly  shows  (R.  117,  142-160), 
did  have  bonded  mdebtedness  when  the  Government 
took  its  properties  in  1943.  It  still  had  bonded  in- 
debtedness in  1944  when  the  Government  finally 
filed  its  amended  petition  and  declaration  of  taking 
m  No.  128-99.  Furthermore,  the  1939  Act  involved 
in  the  Horse  Heaven  case  was  applicable  to  an  ir- 
rigation district  of  the  State  of  Washington  which 
has  no  bonded  indebtedness  outstanding  "and  which 
has  been  in  existence  for  more  than  twenty  (20) 
years  without  having  secured  the  irrigation  of  any 
of  its  lands."  The  Priest  Rapids  District  had  irri- 
gated lands  within  the  District.  Obviously,  there- 
fore, the  statutes  involved  and  construed  in  the 
above  mentioned  state  case  were  and  are  inapplica- 
ble to  the  Priest  Rapids  Irrigation  District. 

Moreover,  in  the  Horse  Heaven  case  (which  was 
a  five  to  four  decision),  Mr.  Justice  Millard,  in  his 
opinion  for  the  majority,  stated  that  the  "prop- 
erty holders"  of  the  District  included  contract  pur- 
chasers "who,  to  protect  their  contracts,  must  pay 
such  assessments  as  are  levied  against  the  land 
which  is  the  subject  of  those  contracts.  The  con- 
tract purchasers  are  members  of  the  group  which  is 
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really  interested  in  the  success  of  the  District;  those 
who  have  to  meet  its  burdens/'  11  Wn.  (2d)  218, 
237  (Italics  added). 

In  other  words,  the  "property  holders"  in  whose 
favor  the  Washington  court  decided  in  the  Horse 
Heaven  case  (under  statutes  inapplicable  to  the 
Priest  Rapids  Irrigation  District)  were  those  who 
were  subject  to  assessments  by  the  District,  ''those 
who  have  to  meet  its  burdens."  —  There  is  nothing 
in  the  record  which  shows  that  the  United  States, 
as  condemnor  of  the  lands  within  the  District,  in 
United  States  v.  Alberts,  No.  128,  took  those  lands 
subject  to  past  or  future  assessments  or  burdens 
of  the  District.  And  it  is  weU  settled  that  the 
United  States  did  not  acquire  said  land  subject  to 
any  such  assessments  or  burdens. 

Washington  Water  Potver  Co.  v.  United 
States,  135  F.  (2d)  541,  543  (CCA  9th 
1943); 

United  States  v.  25.936  Acres  of  Land,  Etc., 
153  F.  (2d)  277,  279  (CCA  3rd  1946). 

Furthermore,  even  as  regards  lands  it  purchases 
in  an  irrigation  district,  the  Government  is  not 
among  those  landowners  'Svlio  have  to  meet  its 
burdens."  See  United  States  v.  Cottonwood  Irriga- 
tion District,  19  F.  Supp.  740  (D.  C,  N.  D.  Calif. 
1937)  where  the  Government  set  aside  and  can- 
celled liens  created  by  assessments  levied  subse- 
quent to  purchase  by  the  Government. 


49 

As  regards  the  pending  state  court  proceeding 
involving  the  Priest  Rapids  Irrigation  District  (R. 
252-267),  the  case  of  State  ex  rel  Pry  or  v,  Paul,  5 
Wn.  (2d)  90,  94,  104  P.  (2d)  745  (1940),  is  per- 
tinent. There  the  Washington  Supreme  Court,  after 
ruling  that  the  county  court  had  obtained  juris- 
diction of  a  trust  estate  (made  up  of  properties  of 
the  Horse  Heaven  Irrigation  District),  then  pro- 
ceeded to  hold: 

In  such  cases,  in  the  absence  of  prescribed 
statutory  procedure,  a  court  of  equity  has  in- 
herent power  to  administer  the  trust  estate  and 
see  that  it  is  distributed  to  the  persons  who 
are  entitled  to  share  in  it;  and  the  court  may 
proceed  either  upon  its  own  motion  or  upon 
the  application  of  the  trustees  or  beneficiaries. 

Moreover,  as  Judge  Driver  ruled  on  June  1,  1946 
(R.  288-289)  ;  see  Appendix  *'B",  this  brief) : 

the  matter  of  liquidation  of  an  irrigation  dis- 
trict is  primarily  a  matter  for  the  State  Court, 
and  while  I  appreciate  the  fact  that  in  a  con- 
demnation proceeding  not  only  must  the  value 
of  the  property  taken  be  determined  but  also 
the  persons  who  are  entitled  to  receive  it, 
nevertheless,  it  seems  to  me,  that  in  this  situa- 
tion the  person  entitled  to  receive  the  compen- 
sation is  the  irrigation  district,  a  legal  entity. 
And  if  I  should  attempt  to  determine  who  is 
entitled  upon  liquidation  of  that  corporation 
to  its  assets,  I  would  be  simply  dissolving  an 
irrigation  district  in  Federal  Court,  which  is 
not  altogether  necessary  in  a  condemnation 
case  or  a  part  of  it,  as  I  view  it.  Certainly,  if 
the  Government  took  over  the  assets  of  a  pri- 
vate corporation,  we  would  not  undertake  to 
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pay  the  award  to  the  stockholders.  It  would 
be  paid  to  the  corporation  even  though  all  of 
the  property  of  the  corporation  might  be  taken 
in  the  motion  (sic),  and  it  would  be  the  duty 
then  of  the  corporation  to  determine  who  is 
entitled  to  its  assets;  and  I  think  that  is  the 
situation  here. 

That  ruling  by  Judge  Driver  is  in  accord  with 
applicable  decisions  of  the  federal  courts.  In  United 
States  V.  25,936  Acres  of  Land,  Etc.,  153  F.  (2d) 
277,  279  (CCA  3rd  1946),  the  court  stated: 

*  *  *  No  New  Jersey  court  has  passed  upon 
the  precise  questions  of  law  presented  by  the 
circumstances  at  bar.  It  is  appropriate,  there- 
fore, to  require  the  Borough  and  Corn  Prod- 
ucts to  seek  an  answer  in  the  courts  of  New 
Jersey  either  under  the  New  Jersey  ''uniform 
declaratory  judgments  law",  N.  J.  S.  A.  2:26- 
QQ  et  seq.,  or  otherwise.  See  United  States  v. 
150.29  Acres  of  Land.  Etc.,  in  Milwaukee  C, 
Wis.  supra,  7  Cir.,  135  F.  2d  at  page  881,  and 
the  approving  reference  to  the  procedure  there- 
in indicated  by  the  Supreme  Court  in  Spector 
Motor  Co.  V.  McLaughlin,  323  U.  S.  101,  105, 
106,  65  S.  Ct.  152. 

The  Government's  contention  regarding  the  Dis- 
trict's properties  is  based  on  the  Government's  con- 
struction of  state  law — a  construction  of  state  law 
that  the  Washington  court  certainly  has  never  ap- 
plied to  circumstances  like  those  of  the  Priest  Rap- 
ids Irrigation  District.  Furthermore,  the  District's 
defense  against  the  Government's  contention  places 
in  issue  the  constitutionality  of  the  condemnation 
adjudication  sought  by  the   Government.  And  as 
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the  Supreme  Court  stated  in  its  opinion  in  Spector 
Motor  Co.  V.  McLaugUm,  323  U.  S.  101,  105,  65 
S.  Ct.  152,  89  L.  Ed.  101,  *Ve  have  insisted  that 
federal  courts  do  not  decide  questions  of  constitu- 
tionality on  the  basis  of  preliminary  guesses  re- 
garding local  law." 

However,  it  is  sufficient  refutation  of  the  Gov- 
ernment's contention  and  of  that  part  of  the  Schwel- 
lenbach  formula  which  is  adverse  to  the  District, 
to  refer  again  to  the  well  settled  law  of  the  federal 
courts  that  the  substantive  law  requirement  of 
just  compensation  guaranteed  by  the  Fifth  Amend- 
ment can  not  be  modified  by  reason  of  a  state  stat- 
ute or  a  state  court  decision  (pp.  45-46,  supra). 


It  is  clear  that  the  district  court's  judgment  (R. 
1147-1158)  is  in  error  to  the  extent  that  it  deprives 
the  District  of  $195,345  of  the  value  of  the  Dis- 
trict's irrigation  properties  as  determined  by  the 
jury.  It  is  manifest  that  the  lower  court's  judg- 
ment should  be  reversed  with  instructions  to  enter 
a  deficiency  judgment  in  favor  of  the  District  in 
the  amount  of  $668,701,  together  with  interest  as 
specified  in  the  District's  proposed  judgment  (R. 
1138,  at  1146). 
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ANSWER  TO  BEIEF  FOR  THE  UNITED 

STATES,  APPELLANT 

I 

Government's  Basic  Contention  Seeks  to  Avoid 
Constitutional  Question  of  Just  Compensation 
and  Ignores  Record  of  What  Government  Did. 

The  basic  contention  of  the  Government  is  stated 
in  its  brief ^  on  appeal  (App.  Br.  10)  as  follows: 

By  acquiring  at  fair  market  value  all  of  the 
lands  in  the  Priest  Rapids  Irrigation  District 
the  United  States  acquired  the  beneficial  title 
to  the  properties  held  by  the  district  for  the 
owners  of  land  in  the  district  and  was  entitled 
to  the  legal  title  thereto  without  a  further  pay- 
ment for  the  benefit  of  the  former  landowners. 

That  statement  of  the  Government's  basic  con- 
tention, and  the  argument  made  in  support  of  it 
(App.  Br.  10-22),  show  that  the  Government  seeks 


1  The  "specification  of  errors"  in  the  Government's  brief 
(App.  Br.  10)  does  not  comply  with  rule  20  (d)  of  this 
Court,  particularly  as  regards  Nos.  2  and  3  of  the  Govern- 
ment's point  on  appeal  (R.  1169,  1181)  which  were  directed 
at  the  district  court's  overruling  a  Government  objection  to 
introduction  of  testimony  and  refusing  to  give  an  instruction 
to  the  jury  requested  by  the  Government.  More  significantly, 
perhaps,  the  Government's  general  specification  of  error  No. 
1  avoids  restatement  of  the  Government's  points  on  appeal 
Nos.  2  and  5  (R.  1169,  1181),  in  which  the  Government  re- 
fers to  properties  of  the  District  "acquired  by  the  United 
States  through  the  filing  of  the  declaration  of  taking  in  No. 
128-99."  Acquisition  "through  the  filing  of  the  declaration  of 
taking  in  No.  128-99"  is  a  theory  inconsistent  with  the  theory 
of  the  Government's  basic  contention  as  stated  in  its  brief 
(App.  Br.  10). 
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to  avoid  and  beg  the  issue  of  constitutional  law 
raised  by  the  ''acquisition  policy  established  by  this 
[War]  Department  and  approved  by  the  Depart- 
ment of  Justice,"  (R.  83)  and  involved  in  the  pro- 
ceedings in  the  district  court.  It  ignores  what  the 
record  shows — that  the  Government  took  the  Dis- 
trict's properties  in  condemnation.  It  ignores  the 
constitutional  requirement  that  for  property  which 
it  takes  for  public  purposes  the  Government  must 
pay  "just  compensation" — the  full  and  perfect 
equivalent  in  money  of  the  property  taken  (see 
pp.  26-29,  supra). 

The  Government  states  in  its  brief  that  "By  ac- 
quiring at  fair  market  value  all  the  lands  in  the 
Priest  Rapids  Irrigation  District  the  United  States 
acquired  the  beneficial  title  to  the  properties  held 
by  the  District  for  the  owners  of  land  in  the  Dis- 
trict"— but  the  record  shows  that  in  acquiring  the 
lands  within  the  District  the  Government  took  fee 
title  in  said  lands,  subject  to  easements  of  the  Dis- 
trict (R.  72).  And  the  record  shows  that  on  the 
Government's  objection  the  district  court  kept  from 
the  juries,  which  determined  the  value  of  said 
lands,  any  evidence  of  the  value  of  the  District's 
properties  to  which  the  Government  contends  it  ac- 
quired beneficial  title  by  acquiring  the  lands  within 
the  District  (R.  84-99,  100-105).  The  record  also 
shows  that  when  the  Goverimient,  in  the  October 
1943  proceedings  regarding  landowners'  tracts,  sue- 
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cessfully  made  that  objection  it  contended  (R.  96) 
^Hhat  there  is  no  property  interest  in  the  assets  of 
the  District  as  to  the  lands  or  the  owners  of  the 
lands  until  such  time  as  the  District  has  been  dis- 
solved under  the  provisions  of  the  laws  of  the  State 
of  Washington,  and  that  at  the  time  of  the  taking 
there  was  no  dissolution  of  the  District  *  *  *." 

At  the  same  time  and  in  the  same  sentence  (R. 
96)  the  Government  played  both  ends  against  the 
middle  and  contended  that  any  equitable  right,  of 
the  lands  within  the  District  or  of  the  landowners, 
in  the  District's  properties  passed  with  the  title  to 
the  lands  within  the  District  and  that  the  Govern- 
men  thereby  acquired  any  equitable  interest  which 
the  lands  within  the  District,  or  the  landowners, 
may  have  had.  But  the  record  shows  that  Judge 
Schwellenbach  in  his  memorandum  opinion  (R.  175- 
181,  at  178;  Appendix  ''A"  this  brief)  stated  that 
he  had  ruled  against  the  landowner's  attempt  to 
assert  his  claim  to  a  proportionate  share  of  the 
District's  properties  for  the  reason,  among  others, 
that  the  land  owner  ''tvas  not  the  owner  of  the  legal 
title  to  the  District  assets.  He  had  no  right  to  as- 
sert a  direct  claim  to  his  proportionate  share/' 
(Italics  added) 

The  record  shows  that,  again,  at  the  trial  of  No. 
128-99,  the  Government  objected  to  the  introduction 
and  reception  of  any  and  all  testimony  as  to  the 
value  of  the  District's  properties  (R.  387-390).  And 
the  Government  in  its  points  on  appeal  (No.  2,  R. 
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1169, 1181)  states  that  the  district  court's  overruling 
of  that  objection  was  error.  —  It  is  apparent,  from 
the  1182  page  record  and  the  Government's  brief, 
that  the  Government  has  sought  to  avoid  any  judi- 
cial determinataion  of  value  of  the  District's  prop- 
erties taken  under  the  *' Second  War  Powers  Act. 
1942.'^ 

A.     Answer  to  Government  Argument  I,  A 

In  the  section  of  its  brief  (App.  Br.  10-12) 
headed  ''The  United  States  did  not  cause  the  for- 
mer landowners  to  believe  they  would  receive  more 
than  the  fair  markt  value  of  their  lands,"  the  Gov- 
ernment makes  the  point  that  its  basic  contention 
was  made  knowai  before  the  first  trials  regarding 
landowners'  tracts.  That  point  may  be  conceded, 
but  the  Government's  brief  does  not  reflect  what 
the  record  shows. 

The  procedural  record  of  the  proceedings  is  con- 
tained in  the  Transcript  of  Record.  And  certainly 
Judge  Schwellenbach's  statement  during  the  April 
26,  1944  proceedings  (R.  100-105,  at  102)— to  which 
the  Government's  brief  does  not  refer — and  Judge 
Schwellenbach's  memorandum  opinion  (R.  175-  181; 
Appendix  ''A"  this  brief)  are  controlling,  rather 
than  an  affidavit  of  Government  comisel,  ex- 
ecuted after  the  Government  took  this  appeal,  and 
presented  for  the  first  time  in  the  Government's 
brief.  A  detailed  account  of  the  pertinent  proceed- 
ings as  shoivn  hy  the  record  is  set  forth  in  part  III 
of  this  brief  of  the  District,  pp.  35-45,  supra. 
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The  Government's  brief  (App.  Br.  10-12)  pos- 
sibly argues  infer entially  that  a  judicial  determina- 
tion of  just  compensation  for  the  District's  prop- 
erties could  have  been  had  only  in  connection  with 
the  trials  regarding  the  individual  landowners' 
tracts.  But  any  such  inferential  argument  can  not 
stand  in  view  of  the  condemnation  proceeding  filed 
February  23,  1943  (R.  2-10)  being  one  action,  a 
single  suit.  Atlantic  Coast  Line  R.  Co.  v.  United 
States,  132  F.  (2d)  959,  962  (CCA  5th  1943).  Nor 
can  it  stand  in  view  of  the  limited  character  of 
property  covered  by  the  amended  petitions  and 
declarations  of  taking  regarding  individual  farm 
tracts  (R.  72).  Nor  can  it  stand  in  view  of  the 
Government's  position  in  October  1943  that  judi- 
cial determination  of  the  value  of  the  District's 
properties  could  not  be  had  in  connection  with 
trials  regarding  the  landowners'  tracts  for  the  rea- 
son that  there  could  be  no  property  interests  in  the 
assets  of  the  District  as  to  the  individual  tracts  or 
the  owners  thereof  until  such  time  as  the  District 
has  been  dissolved  under  the  laws  of  the  State  of 
Washington  (R.  96).  Nor  can  any  such  argument 
stand  in  view  of  the  record  (R.  103-104)  that  at 
the  first  trial  in  October  1943  it  was  agreed  that 
the  Government  would  proceed  expeditiously  with 
the  filing  of  a  declaration  of  taking  as  to  the  prop- 
erties of  the  District. 

B.    Answer  to  Government  Argument  I,  B 

In  further  attempted  support  of  its  basic  conten- 
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tion,  the  Government  argues  (App.  Br.  12-14)  that 
"The  United  States  has  already  paid  the  former 
landowners  the  fair  market  value  of  their  lands.'* 
That  argument  is  like  the  Government's  argument 
which  was  rejected  in  United  States  v.  25.4  Acres 
of  Land,  71  F.  Supp.  248,  251  (D.  C,  E.  D.  N.  Y. 
1947),  where  the  Government  sought  to  avoid  pay- 
ing just  compensation  to  public  utilities  on  the 
ground  that  individual  damage  parcels  which  had 
been  serviced  by  the  public  utilities  had  been  valued 
as  parcels  having  service  from  the  water,  gas  and 
electric  utilities.  Further  and  complete  answer  to 
that  argument  appears  in  part  III  of  this  brief, 
pp.  35-45,  supra. 

The  Government  (App.  Br.  12-14)  has  reiterated 
its  factual-legal  argument,  as  Government  counsel 
with  commendable  candor  predicted  during  the  trial 
of  No.  128-99  (R.  738-739) : 

The  contention  of  the  Government  has  been 
and  it  has  been  reiterated  and  unquestionably 
mil  be  again,  that  the  value  of  those  District 
facilities  as  irrigation  facilities  necessarily  are 
reflected  in  the  value  of  the  land. 

It  was  because  of  that  reiterated  contention  that 
the  District,  during  the  trial  of  No.  128-99  (R.  729- 
745)  offered  to  prove  from  the  records  in  No.  128 
that  for  all  of  the  lands  within  the  District,  includ- 
ing all  of  the  improvements  on  said  tracts  as  well 
as  any  crops  growing  thereon,  the  Government  paid 
only  $630,960.80  (R.  741-743). —  The  offer  of  proof 
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was  made  in  the  absence  of  the  jury  and  for  the 
purpose  of  presenting  to  the  court  evidence  which 
would  refute  that  factual-legal  contention  of  the 
Government,  when  compared  with  the  value  of  the 
District's  properties  to  be  determined  by  the  jury's 
verdict  and  answer  to  special  interrogatory  in  No. 
128-99.  (The  jury's  verdict  and  answer  showed  the 
total  value  of  the  District's  properties  to  be  $839,- 
201  R.  1131-1132).  The  Government  objected  to  that 
offer  of  proof  (R.  743)  ;  and  the  court  sustained 
the  objection  and  rejected  the  offer  on  the  sub- 
stance of  the  offer  (R.  745),  the  coui't  recognizing 
and  assuming  that  the  documents  from  the  volumi- 
nous district  court  file  in  No.  128  could  and  would 
be  brought  into  court  to  show  by  piecemeal  docu- 
mentary evidence  what  compensation  the  Govern- 
ment had  paid  for  each  individual  tract  of  land 
within  the  District. 

Notwithstanding  its  objection  to  that  offer  of 
proof  in  the  district  court,  the  Government  in  its 
brief  on  appeal  prints  as  an  appendix  (App.  Br. 
27-31)  and  quotes  at  length  from  an  affidavit  of 
Govermnent  counsel.  By  that  affidavit  and  for  the 
first  time  upon  this  appeal,  the  Govermnent  offers 
*'ex  parte"  evidence  as  to  the  compensation  paid 
by  the  Government  for  land  within  the  District. 
—  Obviously,  the  Government's  use  of  Government 
counsel's  affidavit  is  strikingly  inconsistent  with 
the  Government's  objection  in  the  district  court  to 
evidence  of  the  same  character  and  offered,  in  the 
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absence  of  the  jury,  as  having  bearing  on  the  same 
point. 

The  Government  in  its  brief  italicizes  Govern- 
ment counsel's  affidavit  statement  that  in  the  trial 
of  the  individual  tracts  the  landowners  were  per- 
mitted to  show  ''all  other  factors  which  might  be 
legally  shown  as  affecting  the  value  of  the  prem- 
ises as  between  a  prospective  seller  and  a  prospec- 
tive buyer."  (App.  Br.  13)  Yet,  the  same  Gov- 
ernment counsel  in  the  October  1943  trial  of  indi- 
vidual tracts  successfully  contended  that  evidence 
of  the  value  of  the  District's  properties  could  not 
be  legally  shown  (R.  96).  And  in  the  trial  of  No. 
128-99  in  the  district  court,  the  Government  con- 
tended that  such  evidence  could  not  legally  be 
shown  (R.  387-390).  — In  other  words,  the  Gov- 
ernment has  contended  throughout  the  various  pro- 
ceedings, in  the  condemnation  action  No.  128,  that 
the  Government  should  be  permitted  to  take  the 
District's  properties  without  any  judicial  deter- 
mination of  the  value  of  the  properties  taken. 

The  Government's  use  in  its  brief  on  appeal  of 
*' evidentiary"  matter  which  is  not  in  the  record 
on  appeal,  and  which  the  Government  did  not  of- 
fer in  the  district  court,  is  clearly  contrary  to  fed- 
eral court  decisions.  As  this  Court  held  in  Hovland 
V.  Smith,  22  F.  (2d)  769,  770  (CCA  9th  1927) : 

The  appellant  relies  on  two  affidavits,  which 
in  his  brief  he  presents  to  this  court;  but  they 
are  not  included  in  the  bill  of  exceptions,  and 
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it  must  be  presumed  that  they  were  not  brought 
to  the  attention  of  the  court  below.  Such  being 
the  case,  they  have  no  place  in  a  review  of 
the  judgment  of  that  court. 

To  the  same  effect  are  this  Court's  decision  in 
Leonard  v.  Field,  71  F.  (2d)  483,  487  (CCA  9th 
1934),  and  the  decisions  in  Bono  v.  United  States, 
113  F.  (2d)  724,  725  (CCA  2nd  1940)  and  Drake 
V.  General  Finance  Corp.  of  La.,  119  F.  (2d)  588, 
589   (CCA  5th  1941). 

C.    Answer  to  Govermnent  Argument  I,  C 

The  Government  further  argues  (App.  Br.  14- 
17)  that  ''The  properties  of  the  District  were  wholly 
devoted  to  irrigation  purposes  and  were  inseparable 
from  the  lands  they  served."  This  argument  is  in- 
accurate ;  and  even  if  it  were  accurate  it  would  not 
be  relevant  to  the  question  of  whether  the  Gov- 
ernment can  take  the  District's  properties  without 
payment  of  just  compensation. 

The  irrelevance  is  shown  by  an  analogy  and  by 
federal  court  decisions.  The  railroad  property  of 
the  Chicago,  Milwaukee,  St.  Paul  &  Pacific  Rail- 
road Co.  taken  by  the  Government  (R.  17-18,  128c) 
was  devoted  to  railroad  purposes,  rendering  com- 
mon carrier  service  to  the  lands  within  the  Dis- 
trict and  adjacent  lands.  Incidentally,  that  rail- 
road property  was  so  tied  to  servicing  that  area 
that,  by  law,  it  could  not  be  abandoned  by  the  rail- 
road   company,    unless    the    Interstate    Commerce 
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Commission  granted  permission  (Act  of  Feb.  28, 
1920,  c.  91,  sec.  402,  41  Stat.  477,  49  U.  S.  C.  1 
(18)).  Furthermore,  the  value  of  that  railroad 
property  depended  upon  traffic  to  and  from  the 
lands  it  served;  and,  in  turn,  the  value  of  lands 
within  the  District  reflected  the  availability  of  that 
railroad  service.  But  the  Fifth  Amendment  re- 
quired just  compensation  for  the  railroad  property 
taken  by  the  Government,  measured  by  the  value 
of  the  railroad  property.  Brooklyn  Eastern  Dist. 
Terminal  v.  City  of  New  York,  139  F.  (2d)  1007, 
1013  (CCA  2d  1944),  cert.  den.  322  U.  S.  747; 
United  States  v.  25.4  Acres  of  Land,  71  F.  Supp. 
248,  251  (D.  C,  E.  D.  N.  Y.  1947).  See  also,  United 
States  V.  Buxton  Lines,  Inc.,  CCA  4th,  decided 
February  3,  1948,  16  L.  W.  2403. 

Likewise,  as  regards  the  District's  properties, 
whether  used  to  render  irrigation  or  commercial 
power  services. 

The  inaccui'acy  of  the  Govermnent's  argmnent 
is  apparent  upon  examination  of  the  laws  of  the 
State  of  Washington  which  authorize  the  District's 
board  of  directors  to  ''develop  and  to  sell,  lease,  or 
rent  the  use  of  water  or  powder  *  *  *  at  such  prices 
and  on  such  terms  as  it  deems  best"  (Italics  added) 
(Rem.  Rev.  Stat.,  sec.  7428,  L.  '21,  p.  432,  sec.  5) 
and  which  authorize  the  District  to  sell  surplus 
electrical  energy  "to  municipalities,  public  and  pri- 
vate corporations  and  individuals,  on  such  terms 
and  conditions  as  the  board  of  directors  shall  de- 
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termine"  and  to  make  such  sales  for  periods  longer 
than  ten  years  mth  ratification  by  a  District  elec- 
tion (Rem.  Rev.  Stat.,  sec.  7417-2,  L.  '33,  p.  181, 
sec.  1). 

Incidentally,  as  regards  the  Government's  state- 
ment that  further  irrigation  water  requirements 
''would  have  to  be  satisfied  by  use  of  additional 
power"  (App.  Br.  15),  it  should  be  noted  that  the 
record  shows  otherwise.  Quite  a  few  farmers  with- 
in the  District  obtained  their  water  supply  by 
pumping  from  wells,  using  power  supplied  by  the 
Pacific  Power  &  Light  Company  (R.  344;  see  also, 
R.  98). 

Furthermore,  the  question  of  what  increase  in 
the  District's  irrigation  pumping  load  there  might 
be  within  the  reasonably  near  future  was  properly 
left  to  the  jury  (R.  1106).  Moreover,  neither  that 
charge  to  the  jury  nor  the  instructions  regarding 
percentages  about  which  the  Government  argues 
(App.  Br.  16-17)  was  made  a  point  on  appeal  (R. 
1169-1181)  or  specified  as  an  error  (App.  Br.  10). 

The  Government's  speculative  argument  ignores 
both  the  realities  of  the  situation,  and  the  law.  As 
the  Supreme  Court  in  MonongaJiela  Navigation  Co. 
V.  United  States,  148  U.  S.  312,  344,  13  S.  Ct.  622, 
37  L.  Ed.  463  (1893)  had  occasion  to  state,  the 
Government  in  condemnation  ''is  proceeding  not 
as  the  assignee,  successor  in  interest,  *  *  *  but  by 
virtue   of  its   own  inherent  supreme   power."   To 
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paraphrase  the  district  court's  opinion  in  United 
States  V.  Gossler,  60  F.  Supp.  971,  973  (D.  C,  D. 
Ore  1945),  a  case  of  some  similarity — the  question 
is  not  the  legal  relationship  between  the  landowners 
and  the  District,  but  whether  the  Government  took 
the  District's  properties  for  which  the  condemnor 
must  pay.  In  view  of  United  States  v.  53y^  Acres 
of  Land,  139  F.  (2d)  244,  277  (CCA  2nd  1943), 
cert.  den.  322  U.  S.  730,  it  is  abundantly  clear, 
not  only  that  the  Government  must  pay  for  the 
District's  properties  a  just  compensation  award, 
but  also  that  the  award  "stands  as  a  substitute  for 
the  land,"  and  that  ''condemnation  should  affect 
the  rights  of  the  parties  having  interests  in  respect 
to  the  land  taken  only  so  far  as  necessary  to  assure 
the  sovereign's  title/'  (Italics  added) 

Under  the  Government's  theory,  if  a  future 
''Hanford  project"  required  acquisition  of  all  the 
property  within  a  municipality  or  public  utility  dis- 
trict which  owned  the  electric  utility  serving  it,  then 
upon  acquisition  by  the  Government  of  the  pri- 
vately owned  lands  at  values  which  reflected  the 
value  of  availability  of  electric  service  but  which 
did  not  reflect  the  value  of  the  electric  power  sys- 
tem owned  by  the  mmiicipality  or  public  utility 
district,  the  Government  w^ould  acquire  the  elec- 
tric power  system  without  paying  any  compensa- 
tion for  it.  —  But  the  Fifth  Amendment's  require- 
ment, that  the  Government  pay  just  compensation 
for  property  it  takes,  does  not  depend  upon  own- 
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ership  of  an  electric  power  utility  or  irrigation 
utility  being  in  someone  other  than  the  owners  of 
the  lands  served  or  an  organization  of  the  land- 
owners. The  Government  must  pay  just  compen- 
sation for  property  it  takes. 

D.     Answer  to  Government  Argument  I,  D 

In  its  argument  that  ''In  parting  with  their 
lands  in  the  District,  the  former  owners  divested 
themselves  of  all  interest  in  properties  held  bene- 
ficially by  the  District  for  landowners"  (App.  Br. 
17-20),  the  Government  places  untenable  reliance 
on  the  state  court  decision  in  In  re  Horse  Heaven 
Irrigation  District,  11  Wn.  (2d)  218,  118  P.  (2d) 
972  (1941).  As  pointed  out  in  part  TV  of  this 
brief,  the  constitutional  requirement  of  the  Fifth 
Amendment  cannot  be  avoided  by  reliance  on  a 
state  constitution,  statute  or  court  decision;  and 
furthermore  the  statutes  involved  in  the  Horse 
Heaven  case  are  inapplicable  to  the  Priest  Rapids 
Irrigation  District  (pp.  45-51,  supra). 

The  fallacious  character  of  the  Government's  ar- 
gument is  further  demonstrated  by  applying  the 
Government's  ''acquisition  policy"  in  No.  128-99 
to  the  situation  of  the  Horse  Heaven  Irrigation 
District. 

In  1938  the  Horse  Heaven  Irrigation  District 
(due  to  foreclosures  effected  in  depression  years) 
owned  net  assets  of  approximately  $385,000  in 
value    (11  Wn.    (2d)    218,  222,   224,   118  P.    (2d) 
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972) ;  and  in  1938,  although  more  than  twenty 
years  old,  that  District  had  not  irrigated  any  of 
its  lands.  In  view  of  that  latter  fact,  plus  the  fact 
that  it  had  no  outstanding  bonded  indebtedness, 
it  qualified  for  dissolution  and  was  dissolved  under 
Eem.  Rev.  Stat.  7527-1,  L.  '39,  ch.  149,  p.  447. 

If  the  Government's  "acquisition  policy"  were 
the  law,  the  Government  in  1938  could  have  taken 
the  Horse  Heaven  District's  properties  and  all 
lands  within  that  District;  could  have  proceeded 
with  declarations  of  taking  covering  those  lands 
within  that  District  which  were  owned  by  others 
than  the  District;  could  have  acquired  said  lands 
at  merely  their  ''dry  land"  values;  could  have 
kept  from  the  juries  any  evidence  as  to  the  value 
of  the  Horse  Heaven  District's  properties;  and 
could  thereby  have  become  the  owner  of  the  Dis- 
trict's properties  (w^orth  $385,000)  which  were 
taken  by  the  Government  without  payment  of  any 
compensation  for  the  District's  properties.  Ac- 
cording to  the  theory  the  Government  advances  in 
support  of  its  "acquisition  policy,"  the  $385,000 
value  of  the  Horse  Heaven  District's  properties 
would  have  been  reflected  in  the  "dry  land"  values 
placed  on  the  other  lands  within  that  District. 

The  Fifth  Amendment  prohibits  any  such  legal 
legerdemain.  The  Horse  Heaven  case  could  not  be 
used  by  the  Government  for  the  purpose  of  such 
legal  legerdemain  even  in  a  Horse  Heaven  type  of 
situation.  Obviously,  that  case  cannot  be  used  for 


66 

such  a  purpose  against  the  Priest  Rapids  District 
which  is  not  within  the  purview  of  the  state  stat- 
utes involved  in  the  Horse  Heaven  case. 

E.    Answer  to  Government  Argument  I,  E 

The  Government  argues  that:  ''The  Grovern- 
ment's  liability  to  the  landowners  would  have  been 
the  same  if  the  District-held  properties  had  been 
taken  before  rather  than  after  the  privately  owned 
lands"  (App.  Br.  20-22).  Such  argument  assumes 
or  implies  that,  in  fact,  the  Government  took  the 
District's  properties  after  the  privately  owned 
lands.  —  However,  the  Government  undertook  con- 
demnation of  both  the  District's  properties  and 
the  privately  owned  lands  in  one  and  the  same  ac- 
tion, No.  128,  on  February  23,  1943  and  April  22, 
1943;  and  on  the  same  dates  and  in  that  action 
the  Government  obtained  orders  granting  the  right 
of  immediate  possession  to  all  of  the  property  in- 
cluded in  the  perimeter  descriptions  of  the  areas 
being  condemned  (R.  2-32).  Pursuant  to  those  or- 
ders, the  Government  in  fact  took  actual  possession 
of  the  District's  irrigation  properties  on  April  1, 
1943  and  the  District's  power  properties  on  Octo- 
ber 1,  1943  (R.  307).  From  time  to  time  amended 
petitions  and  declarations  of  taking  covering  pri- 
vately owned  tracts  were  filed,  as  shown  by  the 
amended  petition  No.  128-43,  filed  on  August  26, 
1943  (R.  70-80)  and  by  Judge  Schwellenbach's 
memorandum  opinion  (R.  175-181,  at  177). 
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The  Government's  argument  (App.  Br.  20)  com- 
mences: ''In  acquiring  the  privately  owned  lands 
before  it  sought  legal  title  to  the  property  held  hy 
the  District,  the  United  States  adopted  the  method 
*  *  *"  (Italics  added).  The  italicized  clause  quoted 
refers  to  the  amended  petition  and  declaration  of 
taking  No.  128-99  filed  on  May  12,  1944  (R.  106- 
130)  and  to  the  Government's  attempt  to  use  the 
ancillary,  declaration  of  taking  procedure  as  a  de- 
vice for  carrying  the  Government's  ''acquisition 
policy"  into  effect.  —  Part  II  of  this  brief  of  the 
District,  pp.  30-35,  supra,  shows  that  attempt  to 
have  been  imconstitutional  and  contrary  to  deci- 
sions of  the  federal  courts. 

Perhaps  it  is  because  of  the  Government's  posi- 
tion and  the  court's  decisions  in  Comparet  v.  United 
States,  164  F.  (2d)  452,  (CCA  10th  1947),  and 
United  States  v.  Block,  160  P.  (2d)  604,  607,  (CCA 
9th  1947),  that  the  Government  now  argues  (App. 
Br.  20-22)  that  it  could  have  taken  the  District's 
properties  without  a  judicial  determination  of  just 
compensation  for  those  properties,  regardless  of 
whether  the  Government  took  them  before  or  after 
it  took  the  privately  owned  lands  within  the  Dis- 
trict. —  In  view  of  its  position  in  those  cases  the 
Government  cannot,  without  glaring  inconsistency, 
deny  that  it  took  the  District's  properties  on  Feb- 
ruary 23,  1943  and  April  22,  1943,  when  by  court 
order  it  acquired  the  right  of  immediate  possession, 
or  on  April  1,  1943  and  October  1,  1943  when  it 
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took  actual  possession.  See  also  United  States  v. 
Certain  Lands,  46  F.  Supp.  800,  802  (D.  C,  E.  D. 
Iowa  1942) ;  United  States  v.  Bauman,  56  F.  Supp, 
109,  112  (D.  C,  D.  Ore.  1943). 

Compensation  to  the  Chicago,  Milwaukee,  St. 
Paul  &  Pacific  Railroad  Company  for  its  railroad 
properties  covered  by  the  April  22,  1943  petition 
and  order  in  No.  128  (R.  17-18,  28)  could  not  be 
less  than  the  guaranteed  full  equivalent,  regard- 
less of  whether  the  lands  in  its  service  area,  ac- 
quired in  the  same  condemnation  action  No.  128, 
were  actually  occupied  by  the  Govermiient  or  were 
covered  by  declarations  of  taking  before  or  after 
the  railroad  property.  And  vice  versa.  Likewise 
as  regards  any  other  utility  properties.  Likewise, 
as  to  the  District's  properties  and  the  privately 
owned  lands  within  the  District,  both  acquired  in 
the  same  condemnation  action  No.  128.  See  United 
States  V.  25.4  Acres  of  Land,  71  F.  Supp.  248,  251; 

pp.  42-45,  supra. 

II 

The  Government  Cannot  Properly  Complain  of  the 
Court's  Judgment  Re  the  District's  Irrigation 
Properties. 

The  Government,  in  part  II  of  its  brief  (App. 
Br.  22-26)  contends  that  "  In  any  event  the  judg- 
ment upon  the  award  should  have  been  reduced 
by  the  amount  of  estimated  just  compensation  de- 
posited with  the  declaration  of  taking." 
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The  Government's  argument  (App.  Br.  23-24) 
that  the  $170,500  was  deposited  by  the  United 
States  ''for  or  on  account"  of  the  $473,356  awarded 
the  District  is  contrary  to  the  record.  In  its 
amended  petition  No.  128-99  the  Government,  after 
alleging  that  it  had  become  owner  of  the  District's 
properties  subject  to  the  lien  of  the  District's  bond 
debt,  alleged  that  the  $170,500  deposited  in  court 
with  declaration  of  taking  No.  128-99  would  be 
enough,  together  with  the  District's  own  funds,  to 
pay  and  discharge  the  District's  bonded  indebted- 
ness (R.  118).  Furthermore,  the  Secretary  of  War 
in  his  letter  of  May  4,  1944  frankly  stated,  regard- 
ing the  $170,500:  ''This  compensation  represents 
the  outstanding  indebtedness  of  the  District"  (R. 
81).  He  further  stated  in  his  letter  (R.  82)  that 
he  believed  the  $170,500  he  recommended  for  de- 
posit would  be  sufficient,  together  with  the  Dis- 
trict's funds,  to  pay  the  District's  indebtedness. 

The  Schwellenbach  formula,  adopted  and  applied 
by  Judge  Driver,  accepted  the  Goverimient's  "ac- 
quisition policy"  as  to  the  District's  irrigation 
properties  but  rejected  it  as  to  the  District's  non- 
irrigation  properties. 

The  jury,  in  answer  to  the  special  interrogatory, 
determined  that  the  irrigation  properties  on  April 
1,  1943  had  a  value  of  $365,845  (R.  1132).  Those 
were  the  properties  of  the  District  which  the 
Schwellenbach  formula  gave  to  the  Government  un- 
der the  Government's  "acquisition  policy"  of  tak- 
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ing  the  District's  properties  subject  to  the  lien  of 
the  District's  bonded  indebtedness.  That  indebted- 
ness, as  provided  by  Washington  statute,  was  a 
lien  on  the  District's  irrigation  properties  (Rem. 
Eev.  Stat.  sec.  7434,  L.  '21,  p.  444,  sec.  10). 

Whether,  in  the  trials  regarding  privately  owned 
lands,  submission  to  the  juries  of  evidence  of  bond 
assessments  and  of  the  bonded  indebtedness  caused 
the  verdicts  to  be  lower  than  they  would  have  been 
otherwise  (R.  1135)  ;  App.  Br.  24-25)  does  not  af- 
fect the  propriety  of  Judge  Driver's  judgment  that 
the  $170,500  should  be  handled  in  accordance  with 
the  Government's  ''acquisition  policy"  and  in  con- 
nection with  the  irrigation  properties  which  the 
Government  received  under  that  ''policy"  as 
adopted  and  applied  by  the  district  court.  —  How- 
ever, the  Government's  statement  that  it  "cannot 
concur  in  the  idea"  that  such  evidence  reduced 
the  awards  to  private  landowners  (App.  Br.  25) 
is  strange  enough  to  be  noted.  That  statement  is 
from  the  same  Government  which  contends  that 
awards  to  the  private  landowners  did  reflect  the 
value  of  the  District's  properties,  even  though  evi- 
dence of  the  value  of  the  District's  properties  was 
not  introduced. 

In  arguing  against  the  $170,500  being  used  in 
accordance  with  its  "acquisition  policy"  and  in  ac- 
cordance with  its  amended  complaint  in  No.  128-99, 
the  Government  states  (App.  Br.  25)  that  it  might 
have   deposited — "as   would  have   been   consistent 
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with  its  position — one  cent/'  And  from  the  sup- 
positious deposit  of  K,  the  Government  spins  its  ar- 
gument. There  is  no  explanation  of  how  a  1<  deposit, 
instead  of  its  $170,500  deposit,  would  have  been 
consistent  with  the  Government's  position. 

The  Government  states  regarding  the  $170,500 
that:  ''Something  has  turned  out  badly"  (App.  Br. 
25).  But  not  badly  for  the  Government.  The  Gov- 
ernment got  the  District's  irrigation  properties, 
which  the  jury  determined  to  have  a  value  of 
$365,845,  for  only  $170,500. 


CONCLUSION 

For  the  foregoing  reasons  in  support  of  the  Dis- 
trict's cross  appeal  and  in  answer  to  the  brief  of 
the  Government,  appellant — it  is  manifest  that  up- 
on the  District's  cross  appeal  the  judgment  of  the 
district  court  should  be  reversed  and  the  cause  re- 
manded with  directions  to  enter  a  deficiency  judg- 
ment in  the  sum  of  $668,701  together  with  inter- 
est as  specified  in  the  District's  proposed  judg- 
ment (R.  1146) ;  and  that  upon  the  Government's 
appeal,  the  judgment  of  the  district  court,  in  those 
respects  as  to  which  the  Government  appeals, 
should  be  affirmed. 
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Restpectfully  submitted, 

MOULTON  &  POWELL 
Kennewick,  Washington 

J.  K.  CHEADLE, 

Spokane,  Washington 

Attorneys  for  the  Priest  Rapids  Irrigation 
District,  Appellee  and  Cross  Appellant. 
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APPENDIX  ''A'' 
In  the  District  Court  of  the  United  States  for  the 
Eastern    District    of    Washington,     Southern 
Division. 

No.  128-100 
UNITED  STATES  OF  AMERICA, 

Petitioner. 
vs. 
CLEMENTS  P.  ALBERTS;  RICHLAND  IRRI- 
GATION  DISTRICT,    a    corporation   of   the 
State    of    Washington,    et    al.,    STATE    OF 
WASHINGTON,   et   al., 

Defendants, 
and 
No.  128-99 
UNITED  STATES  OF  AMERICA, 

Petitioner, 
vs. 
CLEMENTS  P.  ALBERTS;  PRIEST  RAPIDS 
IRRIGATION  DISTRICT,  a  municipal  cor- 
poration of  the  State  of  Washington,  et  al.. 

Defendants. 
MEMORANDUM  OF  THE  COURT 
These  two  Irrigation  Distiicts  have  set  up  in  their 
answers  allegations  which  raise  the  issue  as  to  the 
right  to  compensation  for  the  assets  owiied  by  the 
Districts.  To  each  affirmative  answer,  the  petitioner 
has  interposed  a  demurrer.  The  demurrer  in  each 
case  is  identical. 

The   petitioner   first   contends   that  the   persons 
signing  the  answers  are  no  longer  qualified  so  to  sign 
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because  the  Irrigation  Districts  have  been  out  of 
business  for  thr'ee  years  and  held  no  elections. 
Assuming  arguendo  the  correctness  of  petitioner's 
contenion,  this  does  not  mean  that  the  property 
owners  within  the  District  are  not  entitled  to  defend 
this  action.  It  is  agreed  by  the  counsel  that,  under 
the  Washington  Statutes  and  Decisions,  an  irriga- 
tion district  holds  legal  title  to  the  property  owned 
by  the  District,  which  title  it  holds  in  trust  for  the 
owners  of  land  within  the  District  who  have  a  bene- 
ficial interest.  The  situation  parallels  that  presented 
in  State  ex-rel  Pryor  vs.  Paul,  5  Wash.  2d  90.  In 
that  case,  the  Horse  Heaven  Irrigation  District  had 
been  dissolved  through  the  statutory  process.  It 
owned  a  considerable  amount  of  property.  The  Su- 
preme Court  approved  the  action  of  trial  court  in 
appointing  [143]  the  directors  of  the  District  to 
proceed  as  Trustees  for  the  creditors  and  property 
holders  of  the  District  and  account  for  the  property 
and  money  to  the  Court.  It  is  elementary  that  a 
trust  will  not  fail  for  the  lack  of  a  trustee  so  that, 
even  if  we  assume  that  the  State  Statute  controlling 
the  distribution  of  assets  upon  the  dissolution  of  an 
irrigation  district  is  deficient,  the  Court  would  have 
not  only  the  right  but  the  duty  to  appoint  a  trustee 
or  trustees  to  represent  the  beneficiaries  or  land- 
owners whose  property  has  been  taken. 

I  see  no  merit  in  petitioner's  second  contention 
that  there  is  a  defect  of  parties  defendant.  The  peti- 
tioners selected  the  parties  defendant.  This  is  the 
first  time  in  my  experience  that  I  have  heard  of  a 
plaintiff  complaining  that  the  defendants  of  its 
choice  were  not  proper. 
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The  petitioner's  third  attack  upon  the  affirmative 
answers  is  that  they  fail  to  state  facts  sufficient  to 
constitute  a  defense.  I  have  considered  all  of  the 
cases  cited  by  counsel  on  both  sides.  My  failure  to 
discuss  them  in  no  way  indicates  lack  of  considera- 
tion of  them.  The  fact,  however,  is  that  we  have 
presented  here  an  anomalous  situation  in  which  very 
little  benefit  can  be  derived  from  other  cases.  These 
irrigation  districts,  on  Febraury  23,  1943,  owned 
certain  assets.  They  held  such  assets  in  trust  for  the 
landowners.  On  that  date,  an  order  for  immediate 
possession  of  all  the  property  of  the  Districts  and 
within  the  Districts  was  signed.  From  time  to  time 
thereafter,  declarations  of  taking  were  filed  covering 
various  tracts  within  the  Districts.  After  legal  title 
to  all  the  land  in  the  Districts  had  been  acquired  by 
the  petitioner,  the  property  involved  here  was  taken 
by  the  Government  by  filing  declarations  of  taking. 
It  seems  to  me  it  would  be  grossly  unfair,  if  these 
landowners  owned  a  beneficial  interest  in  the  Dis- 
trict property,  to  deprive  them  of  their  opportunity 
for  compensation  for  such  property  simply  because 
the  Government  chose  to  take  their  land  before  it 
took  the  legal  title  which  the  Districts  held  in  trust 
for  the  owners  of  the  land.  To  reach  such  a  conclu- 
sion would  do  violence  to  my  conception  of  the  obli- 
gation which  the  Government  owes  to  its  citizens 
whose  property  it  takes.  The  Government  had  the 
power  to  control  the  litigation.  The  landowner  was 
afforded  no  choice.  For  the  Government  to  seek  to 
exercise  its  power  to  the  [144]  substantial  disad- 
vantage of  the  landowner  is  unjust,  inequitable  and 
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improper.  I  know  that  a  legal  argument  can  be 
made  to  the  contrary.  Such  argument  can  be  but- 
tressed by  well-considered  opinions  of  the  appellate 
courts.  Viewed  as  a  whole,  however,  it  must  be  ad- 
mitted that  the  Government  never  tried  to  do  this 
before  and  that  there  is  no  case  which  covers  the 
situation  presented  here. 

The  fact  that  most  of  these  cases  involving  the 
lands  themselves  have  been  tried  should  not  prevent 
the  landowners  from  receiving  that  to  w^hich  they 
are  entitled  out  to  the  Districts '  assets  on  the  theory 
that  a  condemnation  case  can  only  be  tried  once 
and  that,  in  these  proceedings,  the  landowners  are 
attempting  to  take  a  second  bite  at  the  apple.  The 
fast  is  that,  in  the  first  case  which  was  tried,  the 
landowner  attempted  to  assert  his  claim  to  his  pro- 
portionate share  in  the  District's  assets,  the  peti- 
tioner objected  and  I  rule  against  the  landowner. 
The  basis  of  this  ruling  was  that  in  the  trial  for  the 
purpose  of  determining  the  compensation  to  be 
paid  for  a  separate  tract,  there  was  no  room  to  try 
out  also  the  value  of  that  landowner's  proportion- 
ate share  of  the  District  assets.  He  was  not  the 
owner  of  the  legal  title  to  the  District  assets.  He  had 
no  right  to  assert  a  direct  claim  to  his  proportion- 
ate share.  Furthermore,  as  a  matter  of  procedure, 
if  I  had  permitted  each  landowner  to  assert  his 
claim  in  each  separate  trial,  it  would  have  resulted 
in  chaos  and  interminable  delay  as  a  consequence 
of  which  this  cases  never  would  have  been  com- 
pleted. Imagine  the  situation  in  each  case  of  having 
the  voluminous  testimony  as  to  the  value  of  District 
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assets  presented  to  each  separate  jury.  Further- 
more, it  would  have  resulted  in  an  absui'd  situa- 
tion because  the  landowner  in  one  case  would  have 
a  jury  fixing  one  value  upon  the  District's  assets 
and  then  the  jury  in  the  next  case  might  place  an 
entirely  different  value  upon  the  District's  assets. 
The  awkwardness  and  the  confusion  which  would 
have  resulted  was  realized  by  counsel  on  both  sides 
and  dozens  of  cases  have  been  tried  since  with  the 
understanding  that,  at  some  time,  the  question  of 
the  right  of  the  landowners  to  their  proportionate 
share  of  the  value  of  the  District  assets  would  be 
thrashed  out. 

On  the  other  hand,  the  landowners  are  not  en- 
titled to  compensation  for  that  portion  of  the 
District  assets  which  was  valuable  only  for  irriga- 
tion [145]  purposes.  In  each  one  of  the  trials  and 
in  all  of  the  appraisals,  the  value  of  the  separate 
tracts  was  based  upon  the  proposition  that  they 
were  within  the  irrigation  district  and  had  irriga- 
tion water  available.  Verdicts  and  settlements  which 
have  been  made  in  these  cases  have  been  sub- 
stantial. They  have  been  based  upon  the  land 
valued  as  irrigated  land.  For  the  owner  of  the  lands 
now  to  receive  compensation  for  the  District  assets 
which  were  devoted  to  irrigation  purposes  would 
amount  to  double  compensation.  Furthermore,  the 
Government  has  paid  out  to  the  holders  of  the  bonds 
in  the  Priest  Rapids  Irrigation  District  $170,500.00. 
It  has  paid  out  to  the  holders  of  the  bonds  of  the 
Richland  Irrigation  District  $97,000.  Clearly  it  is 
entitled  to  offset  the  amount  thus  paid  out  against 
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any  claim  for  compensation  for  the  District  assetSo 
It  seems  to  me  that  what  must  be  done  in  this 
case  is  that  the  Districts  set  up  in  their  answers 
their  contention  as  to  the  value  of  that  portion  of 
the  assets  in  each  instance  which  is  not  applicable 
to  irrigation  purposes  and  make  claim  for  that 
amount  after  giving  credit  for  the  sums  the  peti- 
tioner expended  in  the  payment  of  District  obli- 
gations. While  some  difficulty  may  be  encountered 
in  making  such  allocation,  I  am  sure  it  is  not 
insuperable.  I  had  personal  experience  in  working 
out  the  formula  for  the  allocation  as  to  power  and 
flood  control  and  navigation  on  the  Bonneville  Dam. 
I  know  that  a  similar  formula  was  worked  out  as 
between  power  and  reclamation  on  the  Grand  Coulee 
Dam.  While  I  do  not  attempt  now  to  decide  the 
question,  I  am  frank  to  say,  as  I  look  at  the  answer 
of  the  defendant  Richland  Irrigation  District,  I  do 
not  see  how  it  can  be  entitled  to  any  compensation. 
It  was  exclusively  an  irrigation  district  and  its  as- 
sets were  exclusively  used  for  irrigation  purposes. 
Any  assets  listed  which  were  not  so  used  were  more 
than  covered  by  the  $97,000  which  the  petitioner 
paid.  On  the  other  hand,  the  Priest  Rapids  District, 
according  to  its  answer,  owned  non-irrigation  assets 
valued  substantially  in  excess  of  the  amount  of  the 
bond  money  paid  on  its  behalf. 

I  will  sustain  the  demurrer  to  each  affirmative 
defense  granting  to  the  defendants,  however,  the 
right  to  file  a  second  amended  answer  embracing  the 
theory  heretofore  outlined  by  me.  The  prayers  in 
the  answers  should  also  include  the  request  that 
the  Court  appoint  some  person  or  persons  as  trus- 


79 
Priest  Rapids  Irrigation  District  (R.  181) 

tees  to  [146]  liquidate  the  assets  of  the  Districts 
and  account  for  the  money  received  to  the  Court 
for  distribution  to  those  entitled  to  such  money. 

L.  B.  SCHWELLENBACH, 

United  States  District  Judge. 

CC:  to  B.  H.  Ramsey,  Special  Assistant  to  the 
Attorney  General,  520  Miller  Building,  Yak- 
ima, Washington;  and  to  Messrs.  Moulton  & 
Powell,  Attorneys  at  Law,  Kennewick,  Wash- 
ington, this  21st  day  of  June,  1945.  ECL  Dep. 
Clerk. 

Filed  June  21,  1945. 
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APPENDIX  ''B'^ 

In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Southern 
Division. 

No.  128-99,  128-100 

UNITED  STATES  OF  AMERICA, 

Petitioner, 

vs. 

CLEMENTS  P.  ALBERTS,  et  al.. 

Defendants. 

TRANSCRIPT  OF  PROCEEDINGS  RE  ORAL 
OPINION  UPON  CONCLUSION  OF  AR- 
GUMENTS ON  MOTIONS  AND  DEMUR- 
ERS  ON  6/1/46. 

Be  it  remembered: 

That  the  matter  of  argument  of  counsel  upon 
motions  and  demurers  in  the  above  entitled  cases 
came  regularly  on  before  the  Hon.  Sam  M.  Driver, 
Judge  of  the  United  States  District  Court  for  the 
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Eastern  District  of  Washington,  beginning  on 
Wednesday,  May  15,  1946,  at  Yakima,  Washing- 
ton, and  resumed  on  Friday,  May  31,  1946,  at  Spo- 
kane, Washington;  Mr.  Bernard  H.  Ramsey,  ap- 
pearing as  Attorney  for  the  plaintiff;  and  Moulton 
&  Powell,  Mr.  Charles  L.  Powell,  of  counsel,  to- 
gether with  Mr.  J.  K.  Cheadle,  appearing  for  the 
defendants  herein. 

Whereupon,  after  the  conclusion  of  argument  of 
counsel,  the  Court  made  the  follo^\ing  decision: 

The  Court:  This  matter  has  been  so  thoroughly 
and  extensively  argued  with  about  five  hours  of 
argument  here  in  addition  to  the  argument  we  have 
had  at  Yakima,  that  the  Court  will  merely  adopt 
one  side  here  and  it  will  not  be  necessary  to  take 
a  great  deal  of  time  in  stating  the  Court 's  view. 

In  the  first  place,  I  think  the  motions  directed 
against  the  state  proceedings  which  the  Court  took 
under  advisement  at  Yakima  should  be  taken  up 
first.  The  Coui't  has  gone  quite  thoroughly  into  this 
matter  of  the  Federal  Court  enjoinmg  proceedings 
in  the  State  Court,  and  it  seems  to  me  that  a  Fede- 
ral Court  should  not  enjoin  State  procedings  unless 
it  is  necessary  to  protest  property  that  is  within 
the  custody  of  a  Federal  Coui't,  or  to  protest  pro- 
ceedings that  are  an  action  in  rem  or  quesi  in  rem. 
The  Federal  Statute  28  U.  S.  C.  A.  379  provides 
that  an  injunction  shall  not  be  issued  by  the  Federal 
Court  to  restrain  proceedings  in  State  Coui-t  except 
in  certain  cases  arising  out  of  banki^uptcy.   [220] 
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There  has  been  a  well-defined  exception  grown 
up  to  that  statute,  another  exception  other  than 
in  bankruptcy  proceedings,  by  judicial  decisions^ 
and  that  is  known  as  the  exception  in  the  res  cases, 
and  is  regarded  as  a  rule  of  necessity  to  be  sparingly 
applied.  I  think  that  is  particularly  apparent  from 
the  recent  case  of  Tousey  vs.  New  York  Life  Insur- 
ance Co.,  314  U.  S.  119,  in  which  Associate  Justice 
Frankfurter  wrote  the  opinion  and  detailed  the 
history  of  this  statute,  and  defined  the  exception 
which  can  be  applied  to  its  policy.  He  pointed  out 
that  it  is  a  very  well  defined  public  policy  announced 
by  Congress  in  that  statute  that  there  shall  be  as 
little  conflict  and  as  much  comity  established  as 
possible,  at  least  as  far  as  Federal  Courts  are  con- 
cerned. 

The  only  exception  that  could  apply  to  that 
statute  is  the  res  exception.  That  is  where  an  action 
in  rem  is  brought  in  Federal  Court  and  the  Court 
will  then  enjoin  any  subsequent  action  or  proceed- 
ings in  State  Court  which  would  interfere  with  the 
Federal  Court's  jurisdiction  over  and  control  of  the 
res. 

This  particular  case  which  is  before  the  Court  is 
without  question  an  action  in  rem.  It  is  an  action 
brought  to  condemn  certain  lands  and  properties 
of  the  irrigation  districts  and  the  owners  of  land 
within  the  districts.  However,  it  seems  to  me  that 
the  res  of  this  action  does  not  go  beyond  the  partic- 
ular property  which  is  covered  by  the  condemna- 
tion action  which  is  taken  under  the  order  of  pos- 
session and  declaration  of  taking  in  these  cases. 
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The  funds  in  the  possession  of  the  county  treas- 
urer, who  is  ex-officio  treasurer  of  the  districts, 
have  not  been  covered  in  any  way  by  these  con- 
demnation proceedings.  They  are  not  covered,  as 
I  understand  it,  by  any  declaration  of  taking.  It 
is  property  that  is  not  part  of  the  res  in  this  Court. 
That  became  fairly  apparent  when  the  Court  asked 
the  question  and  it  could  not  even  be  stated  what 
the  amount  of  the  funds  was  that  remained  on  de- 
posit with  the  county  treasurer.  And  after  all  we 
must  remember  that  these  irrigation  districts  are 
not  only  corporations  of  the  State  of  Washington, 
but  they  are  municipal  corporations  of  the  State  of 
Washington,  and  their  officers  in  a  sense  are  munic- 
ipal officers  of  a  subdivision  of  the  State  of  Wash- 
ington; and  it  is  peculiarly  appropriate,  it  seems  to 
me,  that  the  management  of  their  affairs  should 
be  left  to  the  State  [221]  Court  jurisdiction  insofar 
as  it  may  be  done  without  interference  with  the 
proceedings  in  this  Court. 

I  might  say  this:  I  think  that  both  sids  concede 
here,  or  seem  to  concede  at  least,  that  regardless  of 
whether  these  irrigation  districts  have  been  stripped 
of  all  of  their  assets  so  far  as  the  condemnation 
case  is  concerned,  other  than  the  bare  legal  title  as 
has  been  stated,  nevertheless  those  irrigation  dis- 
tricts are  legal  entities.  They  have  never  been  ex- 
tinguished as  legal  entities,  and,  certainly,  they 
could  not  be  extinguished  because  the  circumstances 
have  made  it  impossible  to  carry  on  their  elections 
re-elect  their  directors. 
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I  notice  in  ruling  upon  the  demurrers  of  the 
Government  in  those  state  cases  the  Superior  Court 
Judge  for  Benton  County  indicated  that  he  re- 
garded these  old  directors  or  holdover  directors  of 
these  districts  as  de  facto  directors  of  these  districts, 
and  indicated  that  that  is  what  that  Court  would 
hold.  But,  in  any  event,  it  seems  to  me  these  dis- 
tricts which  have  been  brought  into  Court  through 
action  of  the  Government  would  have  the  right  to 
defend  the  action  of  the  dissolution;  and  they 
should  have  the  right  to  use  funds  which  are  not 
in  this  Court  as  part  of  the  res  of  these  proceedings 
for  the  purpose  of  making  that  defense.  Of  course, 
it  will  be  assumed,  and  I  think  should  be  assimied 
by  this  Court,  that  the  Superior  Court  of  Benton 
County  will  not  properly  and  will  not  permit  the 
assets  of  the  corporations  which  may  be  under  the 
state  court's  control  to  be  wrongly  used  and  dis- 
sipated improperly,  and  that  that  court  will  net 
seek  to  interfere  with  the  res  of  these  proceedings. 

For  the  reasons  stated,  I  do  not  think  further 
elaboration  is  necessary.  The  motions  of  the  Govern- 
ment for  appointment  of  receivers  for  the  irriga- 
tion districts  and  for  injunction  to  restrain  prose- 
cution of  the  actions  in  the  Superior  Court  of  the 
State  of  Washington  will  be  denied.  As  I  under- 
stand it,  there  is  actually  in  fact  a  separate  motion 
for  appointment  of  receiver  and  for  an  injunction 
as  to  both  irrigation  districts,  there  being  two  cases 
in  Benton  County  which  involve  each  of  these  dis- 
tricts. 
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Mr.  Cheadle :  Yes,  your  Honor.  Is  that  not 
correct,  Mr.  Ramsey? 

Mr.  Ramsey:    Yes. 

The  Court;  Now,  with  reference  to  the  demur- 
ers  to  the  amended  answers  [222]  which  have  been 
just  recently  argued  before  the  Court  here,  I  think 
both  sides  should  be  complimented  for  the  manner 
in  which  these  cases  have  been  presented.  They 
certainly  have  been  thoroughly  presented  and  on 
the  Government's  side  there  is  a  very  strong  legal 
basis  for  the  Government's  position.  It  is  a  matter 
of  cold  logic  for  the  Government's  position.  The 
Government's  position  is  almost  unanswerable,  it 
seems.  But  we  have  here  a  peculiar  situation.  If 
there  has  been  a  case  before  where  the  Government 
has  taken  over  the  entire  irrigation  system  and  all 
of  the  lands  of  the  system  and  all  of  the  works  and 
properties  of  the  district  in  one  stroke,  as  has  been 
effected  here,  that  case  has  not  been  called  to  the 
Court's  attention. 

It  seems  to  me  that  it  is  unfortunate  that  this 
case  having  been  pending  here  since  February,  1943, 
over  three  years,  that  this  basic  question,  which  is 
a  very  difficult  and  trying  and  unique  question,  has 
not  been  decided  by  the  Circuit  Court  of  Appeals. 
I  am  not  attempting  to  place  the  blame,  certainly, 
but  it  would  surely  lighten  the  burden  of  this  Court 
and  the  task  of  the  litigants  because  it  is  a  very 
difficult  and  unique  situation  that  is  presented  here 
to  me  that  has  grown  out  of  this  peculiar  situation. 

I  think  that  this  litigation  should  be  regarded  as 
a  whole  or,  I  should  say,  interrelated  as  to  each  irri- 
gation district. 
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The  Government  secured  its  order  of  possession 
in  February,  1943.  I  don't  think  that  the  Govern- 
ment thereby  took  possession  or  that  title  passed 
or  that  that  measured  the  time  when  the  landowners 
were  entitled  to  the  compensation  as  of  the  value 
taking  date;  but  it  certainly  did  indicate  very 
clearly  the  intention  of  the  United  States  to  con- 
demn all  of  the  lands  and  facilities  of  each  of  these 
districts  and  put  in  motion  the  machinery  hj  which 
that  was  to  be  done.  And  regarding  this  litigation, 
the  condemnation  of  each  district  as  at  least  inter- 
related and  a  unit  in  a  sense,  my  predecessor,  Judge 
Schwellenbach,  has  already  carried  on  or  concluded 
many  of  the  separate  trials  involvmg  many  of  these 
original  landowners,  all  of  them  except  those  that 
have  conveyed  by  deed.  In  doing  that,  his  memo  as 
indicated  by  his  ruling  upon  the  amended  answers 
clearly  indicates  that  he  adopted  a  certain  theory 
and  line  of  policy  and  it  was  tried  in  the  cases  in- 
volving the  original  theory  and  line  of  policy  and  it 
was  tried  in  the  cases  involving  the  original  owners. 

As  I  read  his  memo,  his  conclusion  was  that  the 
o^^'ners  of  the  district,  while,  of  course,  the  Govern- 
ment is  taking  only  the  fee  title  which  includes 
everything  that  goes  with  the  lands,  that  they  were 
in  a  sense  in  a  duel  position,  that  they  owned  irri- 
gated land  with  the  water  rights  appurtenant  there- 
to for  which  they  were  entitled  to  compensation; 
and  that  also  in  a  sense  as  owners  of  land  in  the 
district  they  were  in  the  position  of  stockholders 
in  the  district,  that  is,  thej^  were  entitled  to  com- 
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pensation  in  their  proportionate  share  of  the  assets 
of  the  district.  The  assets  of  the  district  which  enter 
into  and  are  necessary  to  the  supplying  of  the  water 
to  the  land,  they  are  what  Judge  Schwellenbach  re- 
ferred to,  I  believe,  as  the  irrigation  assets  or  assets 
adapted  to  and  used  for  the  supplying  of  water 
for  the  lands.  They,  I  assume,  Judge  Schwellenbach 
considered  entered  into  and  became  a  part  of  the 
value  of  the  land  and  the  Government  compensated 
the  owner  for  that  when  they  paid  him  the  fair 
market  value  of  the  land  as  determined  by  the  jury. 

Judge  Schwellenbach  also  took  it,  I  assume,  that 
as  to  the  assets  of  the  district  which  were  not  used 
exclusively  for  irrigation,  that  they  did  not  enter 
into  the  value  of  the  land  as  determined  by  the  jury, 
that  the  owner  was  entitled  to  his  pro  rata  share 
as  to  the  value  of  those  properties  not  used  for  irri- 
gation. 

As  a  matter  of  policy  and  for  convenience,  if  for 
nothing  else,  Judge  Schwellenbach  decided,  and  I 
think  properly  so,  that  it  was  not  the  proper  thing 
to  do  to  try  out  in  each  individual  case  the  pro- 
portionate value  to  which  each  landowner  would  be 
entitled.  That  would  involve,  as  he  pointed  out, 
having  the  assets  determined  over  and  over  again 
by  the  jury  in  successive  individual  cases;  and,  of 
course,  they  would  in  all  probability  find  difference 
values  in  different  cases.  But,  as  he  pointed  out  in 
ruling  upon  the  demurrers  to  the  original  answers, 
he  felt  that  while  the  landowners  were  not  entitled 
to  receive  compensation  again  for  the  assets  of  the 
districts  used  for  irrigation,  as  that  would  be  in 
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effect  giving  them  double  compensation,  he  thought 
that  in  all  fairness  they  should  have  their  pro  rata 
share  of  the  non-irrigable  assets  of  the  districts. 

I  suppose  I  am  not  bound  bj^  what  my  prede- 
cessor has  done  here  but,  it  seems  to  me  that  in  all 
fairness,  that  since  this  litigation  is  so  far  advanced, 
at  least  under  this  situation  it  is  the  fair  and  proper 
and  equitable  thing  for  me  [224]  to  do  to  adopt  and 
attempt  to  apply  the  formula  of  my  predecessor 
since  he  has  already  acted  upon  it  in  these  individ- 
ual cases.  I  don't  think  it  is  fair  to  change  the 
theory  or  change  the  method  in  the  middle  of  this 
litigation,  considering  it  as  a  whole.  I  can  see  that 
it  will  involve  grave  difficulties  and  mil  not  be  an 
easy  thing  to  work  out  but  that  is  a  matter  and  a 
bridge  that  will  have  to  be  crossed  when  we  reach 
it,  I  suppose. 

I  think  if  we  may  apply  the  formula — if  we  may 
call  it  that — of  Judge  Schwellenbach,  that  the  de- 
murrers should  be  overruled. 

It  is  true  that  in  the  Richland  case  there  is  only 
a  limited  amount  of  property  sold  there  that  is  not 
devoted  to  irrigation  purposes  and  that  it  does  not 
exceed  the  amount  of  the  bond  issue.  But  I  think 
also  that  applying  Judge  Schwellenbach 's  formula 
even  in  that  case  the  value  of  the  non-irrigable 
assets  of  the  district  should  be  passed  upon  and  de- 
termined by  a  jury,  and  then,  if  that  is  determined 
to  be  the  proper  thing  to  do — I  am  not  passing  upon 
that  question  definitel}^  now — but  if  it  is  determmed 
by  this  Court  to  be  the  thing  to  do,  if  they  amount 
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to  less  than  the  bond  issue  and  can  be  applied  to  the 
payment  of  the  amount  advanced  by  the  Govern- 
ment to  buy  the  bonds,  it  seems  to  me  that  at  some 
stage  of  these  proceedings  that  if  the  assets  are  not 
sufficient  to  pay  what  the  Government  has  advanced, 
to  pay  off  these  bonds,  that  it  should  be  determined 
definitely  how  much  has  been  retired  by  application 
of  the  assets  here  and  how  much  of  an  excess  that 
the  Government  is  entitled  to  that  it  might  have  a 
right  to  recover  or  which  might  be  a  lien  upon  other 
assets  not  involved  in  this  proceeding. 

Now,  I  think  I  indicated  in  the  ruling  on  the 
motions  for  injunction  and  appointment  of  receiver 
that  it  is  my  view  that  these  irrigation  districts  as 
defendants  in  these  actions  should  be  represented 
by  those  officers  whom  the  state  court  decides  are 
entitled  to  represent  them ;  that  the  matter  of  liqui- 
dation of  an  irrigation  district  is  primarily  a  matter 
for  the  State  Court,  and  while  I  appreciate  the  fact 
that  in  a  condemnation  proceeding  not  only  must 
the  value  of  the  property  taken  be  determined  but 
also  the  persons  who  are  entitled  to  receive  it,  never- 
theless, it  seems  to  me,  that  in  this  situation  the 
person  entitled  to  receive  the  compensation  is  the 
irrigation  district,  a  legal  entity.  And  if  I  should 
attempt  to  determine  who  is  entitled  upon  liquida- 
tion of  that  corporation  [225]  to  its  assets,  I  would 
be  simply  dissolving  an  irrigation  district  in 
Federal  Court,  which  is  not  altogether  necessary 
in  a  condemnation  case  or  a  part  of  it,  as  I  view 
it.  Certainly,  if  the  Government  took  over  the  assets 
of  a  private  corporation,  we  would  not  undertake 
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to  pay  the  award  to  the  stockholders.  It  would  be 
paid  to  the  corporation  even  though  all  of  the  prop- 
erty of  the  corporation  might  be  taken  in  the 
motion,  and  it  would  be  the  duty  then  of  the  cor- 
poration to  determine  who  is  entitled  to  its  assets; 
and  I  think  that  is  the  situation  here.  And,  however, 
while  it  may  not  be  necessary  to  say  this,  I  am  in- 
clined to  the  view  at  this  time  that  while  the  state 
court  should  determine  who  is  entitled  to  the  non- 
irrigation  assets,  that  the  Government  should  de- 
termine whatever  award  should  be  made  for  the 
payment  of  the  bond  issues.  And  I  think  also  that 
the  funds  should  be  impounded  in  this  court  rather 
than  to  be  paid  directly  to  the  directors  of  the 
districts  or  whoever  is  representing  the  districts, 
before  the  adjudication  is  made  as  to  who  is  entitled 
to  receive  the  funds. 

Now,  I  have  stated  the  Court's  view  on  that  for 
the  reason  that  it  seems  to  me,  although  I  will  be 
willing  to  hear  from  counsel  for  the  defendants  here 
if  you  care  to  be  very  brief,  that  in  my  view  of  the 
situation  it  would  serve  no  useful  purpose  to  permit 
individual  landowners  to  intervene  because  under 
my  theory  of  it  they  are  represented  by  the  irriga- 
tion districts. 

Mr.  Powell:     That  is  right. 

The  Court:  They  have  no  legal  title  to  the  irri- 
gation district  property,  and  only  in  case  that  the 
districts  are  not  legally  and  adequately  represented 
or  they  are  not  properly  represented  should  they 
intervene.  But  it  would  seem  that  with  the  adequate 
representation  in  these  cases  that  the  landowners 
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are  not  entitled  to  intervene,  and  upon  that  reason 
the  Court  will  deny  the  motion  to  intervene.  I  will 
hear  from  you. 

Mr.  Cheadle:  In  view  of  the  previous  ruling  of 
the  Court,  we  do  not  wish  to  be  heard  upon  your 
denial  of  the  motion  for  leave  to  intervene. 

The  Court :  I  am  going  to  Yakima  tomorrow  and 
will  be  there  until  about  Thursday  of  next  week. 
If  the  orders  on  my  various  rulings  here  have  not 
been  worked  out  by  that  time,  I  will  be  back  in 
Yakima,  Monday,  June  the  17th.  I  have  a  public 
utility  condemnation  case  that  is  starting  the  18th 
but  I  will  be  there  by  the  17th  and  from  then  on  for 
probably  two  or  three  weeks,  so  that  I  would  be 
available  for  presentation  of  these  orders  during 
those  times. 

Filed  June  4,  1946.  [226] 
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APPENDIX  ''C" 

[Title  of  District  Court  and  Cause.] 

ORAL  OPINION  OF  COURT,  3/7/47 
Be  it  remembered,  that  the  above  entitled  cause 
came  on  before  the  Honorable  Sam  M.  Driver, 
Judge  of  the  above  entitled  Court,  at  Yakima, 
Washington,  on  March  7,  1947,  for  entry  of  judg- 
ment upon  the  verdict  of  the  jury;  the  petitioner 
United  States  of  America  being  represented  by 
Bernard  H.  Ramsey,  Special  Assistant  to  the  Attor- 
ney General,  and  the  defendant  Priest  Rapids  Irri- 
gation District  being  represented  by  Charles  L. 
Powell  and  J.  K.  Cheadle,  its  attorneys ;  whereupon, 
the  following  proceedings  were  had: 

(Argument  by  Mr.  Powell  and  Mr.  Ramsey.) 

The  Court:  I  might  indicate  what  the  Court's 
view  is.  It  seems  to  me  that  we  have  to  solve  these 
problems  presented  here  today  in  the  light  of  the 
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situation  as  it  exists,  and  not  what  might  be  the 
situation  if  this  district  were  in  liquidation  in  this 
Court,  or  if  the  bondholders  were  coming  in  for 
payment  of  past  due  obligations. 

The  Court  has  endeavored  to  apply  a  formula 
here  that  would  be  equitable  and  fair  to  both  par- 
ties in  this  very  unique  and  unusual  situation  that 
is  presented.  It  is  one  that  was  conceived  by  my 
predecessor,  but  I  have  no  disposition  to  try  to 
avoid  responsibility,  because  it  seems  to  me  in  a 
very  difficult  situation  it  is  just  about  the  most 
equitable  thing  that  could  be  done.  In  this  situa- 
tion we  have  endeavored  to  segregate  the  assets 
of  the  District  not  devoted  to  irrigation  purposes 
from  those  devoted  to  irrigation  purposes. 

Under  the  judgment  which  the  Court  has  ac- 
cepted here,  or  the  view  that  the  Court  has  taken  of 
the  judgment  to  be  entered,  the  District  is  to  be  com- 
pensated directly  only  for  a  portion  of  its  property, 
the  portion  of  its  property  not  devoted  to  irriga- 
tion uses.  Ordinarily,  of  course,  in  a  condemnation 
case  the  property  owner  is  compensated  for  the  full 
cash  market  value  of  the  property.  The  theory  on 
which  this  land-owner  is  compensated  for  only  a 
portion  of  the  property  is  that  the  government  has 
already  in  effect  paid  the  equivalent  of  the  value 
of  the  irrigation  assets  of  the  District  in  its  pay- 
ment to  the  individual  land-owners  within  the  Dis- 
trict. The  land  is  purchased  as  irrigated  lands  with 
the  water  right  attached,  that  is,  with  the  water 
right  or  the  duty  of  water  to  which  the  land  was 
entitled  by  reason  of  being  included  in  the  irriga- 
tion district. 
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It  seems  to  me  that  under  that  theory,  regardless 
of  what  might  be  true  in  other  situations,  that  the 
equitable  thing  to  do  is  give  the  District  credit  for 
the  bond  payment  out  of  the  value  which  the  jury 
has  found  in  the  special  intetrrogatory  for  those  irri- 
gation properties.  It  seems  to  me  that  in  this  situa- 
tion, while  it  may  be  said  that  the  government  has 
paid  for  the  value  of  the  irrigation  assets  of  the 
District  in  paying  the  individual  land-owners,  it 
has  paid  them  less  what  might  be  the  bonded  in- 
debtedness outstanding  against  the  District  at  the 
time  the  individual  tract  was  purchased  or  con- 
demned. In  other  words,  I  assume  and  I  think  the 
record  shows  that  in  these  individual  land  cases 
the  amount  of  the  assessment  for  bond  retirement 
was  shown  and  the  amount  of  the  bonded  indebted- 
ness of  the  District,  and  obviously  a  water  right 
of  an  individual  land-owner  would  be  lessened  in 
value  directly  to  the  extent  of  the  outstanding 
bonded  indebtedness  of  the  District  which  served 
him  his  water.  If  it  would  take  $10.00  an  acre  to 
pay  off  the  bonded  indebtedness  of  the  District,  it 
seems  to  me  that  would  lessen  the  value  of  the 
water  right  and  the  value  of  the  land  with  the  water 
right  attached  to  that  extent;  so  it  seems  to  me 
under  the  theory  which  the  Court  has  endeavored  to 
appty  throughout  this  case  that  the  equitable  thing 
is  to  provide  that  the  value  found  for  the  irrigation 
properties  be  applied  to  the  payment  of  money  ad- 
vanced or  paid  into  the  registry  of  the  Court  and 
used  for  the  retirement  of  bonds  to  the  extent  it 
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may  be  necessary,  in  view  of  the  fact  that  the  value 
of  the  irrigation  assets  found  is  greatly  in  excess 
of  the  amount  of  the  bonds. 

As  to  the  second  question  raised  here,  I  think 
that  was  decided  in  the  proceedings  brought  in  this 
court  to  determine  whether  or  not  the  action  in 
the  State  Court  should  be  enjoined.  A\Tiile  it  is  of 
course  the  duty  of  this  Court  to  determine  in  a 
condemnation  case  with  the  aid  of  a  jury  if  one 
is  not  waived  not  only  what  compensation  shall  be 
made  to  the  owner  of  the  property  taken,  but  also 
to  determine  the  persons  entitled  to  take  the  com- 
pensation, here  the  Court  takes  the  view  that  the 
Priest  Rapids  Irrigation  District,  although  deprived 
of  all  its  property,  is  still  a  legal  entity,  a  municipal 
corporation  under  the  laws  of  the  State  of  Wash- 
ington, and  all  this  Court  needs  to  determine  is 
that  the  compensation  should  be  paid  to  the  Dis- 
trict as  a  legal  entity.  The  District  being  a  munici- 
pal corporation  of  the  State,  under  the  statutes  of 
the  State  the  proper  place  for  liquidation  is  in 
the  State  Courts,  and  that  action  already  having 
been  started,  I  think  it  is  proper  to  provide  that 
the  funds  ultimately  be  paid  into  the  State  Court 
in  which  the  District  is  being  liquidated. 

I  have  no  doubt  that  this  case  will  be  appealed, 
and  these  questions  that  I'm  deciding  now  won't 
be  difficult  for  an  appellate  court  to  decide,  because 
they  are  simply  questions  of  law  which  that  Court 
can  decide  as  well  as  I  can.  I  hope  all  the  questions 
will  be  decided  by  the  appellate  court  so  we  won't 
be  left  to  guess  what  should  be  done  about  this  case 
and  the  companions  case. 
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No.  11704 
United  States  of  America,  appellant 
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Priest  Rapids  Irrigation  District,  a  Public  Corpo- 
ration, appellee 


Priest  Rapids  Irrigation  District,  a  Public  Corpo- 
ration, appellant 

V. 

United  States  of  America,  appellee 


UPON   APPEAL   FROM    THE    DISTRICT    COURT    OF    THE    UNITED 
STATES   FOR    THE   EASTERN   DISTRICT    OF    WASHINGTON 


REPLY  AND  ANSWER  BRIEF  FOR  THE  UNITED  STATES 

Since  the  issues  upon  which  the  District's 
cross-appeal  depend  are  the  same  as  those  which 
determine  the  Government's  appeal,  the  Government 
will  not  separate  its  argument  into  two  parts.  It  is 
believed  that  so  much  of  the  District's  brief  as  re- 
quires comment  can  be  discussed  luider  the  caption 
which  was  employed  in  the  first  brief  for  the  United 
States/ 


^  The  District's  argument  in  defense  of  the  trial  court's  misap- 
plication of  the  $170,500  deposited  as  estimated  just  compensation 
(pp.  68-71)  presents  nothing  which  warrants  reply. 

(1) 


ARGUMENT 
I 

By  acquiring  at  fair  market  value  all  the  lands  in  the  Priest 
Rapids  Irrigation  District  the  United  States  acquired  the 
beneficial  title  to  the  properties  held  by  the  District  for  the 
owners  of  land  in  the  District  and  was  entitled  to  the  legal 
title  thereto  without  a  further  payment  for  the  benefit  of  the 
former  landowners 

The  Government's  first  brief  was  premised  upon  a 
single  contention,  so  apparent  that  quite  fairly  it  may 
be  called  a  statement  of  fact.  It  is  this  (pp.  14-17)  : 
Landowners  in  the  Priest  Rapids  Irrigation  District 
could  not  sever  their  equitable  interests  in  the  proper- 
ties to  which  the  District  had  title  from  the  lands  to 
which  they  had  title.  Therefore,  when  the  land- 
owners— either  by  conveyance  or  condemnation — were 
divested  of  title  to  the  lands,  necessarily  they  ceased 
to  have  any  equitable  interest  in  the  District-held 
properties.  Accordingly,  as  the  United  States  con- 
cluded (pp.  17-20)  when  it  acquired  all  the  privately- 
owned  lands  in  the  District,  it  became  the  sole  bene- 
ficiary of  the  District  and  in  fact  the  owiier  of  the 
propertiies  to  which  the  District  held  title.  Obviously, 
it  cannot  be  compelled  to  pay  a  half-million  of  dollars 
to  obtain  the  mere  muniment  of  its  ownership. 

Since  the  Government's  premise  (pp.  14-17)  is 
sound,  its  conclusion  (pp.  17-20)  follows  as  of  course. 
As  might  be  exj^ected,  the  premise  has  never  been 
answered.  Concerning  it,  the  trial  judge  (Judge 
Driver)  said  (R.  284)  :  "*  *  *  there  is  a  very 
strong  legal  basis  for  the  Government's  position.  It 
is  a  matter  of  cold  logic  for  the  Government's  posi- 


tion.  The  Governniient 's  position  is  almost  unanswer- 
able, it  seems."  Then,  he  rejected  it  with  the  com- 
ment that  ''we  have  here  a  peculiar  situation"  (R. 
284).  The  District  is  equally  inarticulate.  While  it 
purports  to  devote  a  portion  of  its  brief  to  the  matter 
(pp.  60-64)  that  part — and  as  well  the  rest  of  the 
brief — does  not  even  mention  the  question  upon  which 
the  case  depends. 

Nor  does  the  District's  brief  (pp.  56-60)  controvert 
the  Government's  earlier  statement  (pp.  12-14)  that 
it  has  paid  the  former  landowners  the  fair  market 
value  of  their  lands.  While  unnecessary  as  a  matter 
of  law,  this  statement  was  made  in  order  to  dissipate 
possible  suspicions  that  these  people  might  have  been 
lulled  into  accepting  from  the  Government  less  than 
they  could  have  obtained  in  the  market  and  that  their 
acquiescence  was  induced  by  an  impression  that  in  the 
case  at  bar  the  difference  would  be  made  up.'  Conse- 
quently, it  is  now  plain  that,  for  their  lands  and  for 
their  beneficial  interest  in  the  properties  here  in- 
volved, the  former  landowners  received  as  much  as 
they  would  have  obtained  in  the  market.  This  con- 
stituted just  compensation  for  whatever  they  had. 
For— 


-  This  was  also  the  purpose  of  Mr.  Ramsey's  affidavit  of  which  the 
District  complains  (pp.  58-60).  The  District's  complaint  is  not 
well-taken.  The  Government  quite  understands  that  matters  of 
evidence  which  could  have  been  but  were  not  presented  for  the  con- 
sideration of  the  trial  court  may  not  be  brou^jht  forward  on  the 
appeal — by  affidavit  or  otherwise.  See  e.  g.  Hovland  v.  Smith, 
22  F.  2d  760,  770.  But  its  affidavit  is  a  statement  of  matters  wliich, 
taking  place  in  the  trial  court,  were  well  known  to  the  trial  judge. 


''In  determining  the  value  of  land  approj^riated 
for  public  purposes,  the  same  considerations  are  to 
be  regarded  as  in  a  sale  of  private  property  between 
private  parties."  Boom  Co.  v.  Patterson,  98  U.  S. 
403,  407-408  (1878).  That  value  is  the  ''sum  that 
would  in  all  probability  result  from  fair  negotiations 
between  an  owner  who  is  willing  to  sell  and  a  pur- 
chaser who  desires  to  buy."  Brooks-Scanlon  Corp. 
V.  United  States,  265  U.  S.  106,  124  (1924).  This 
sum  is  the  market  price.  And  market  price  is  just 
compensation.  For  as  the  Supreme  Court  has  held 
(United  States  v.  New  River  Collieries,  262  U.  S.  341, 
344  (1923)):  "Where  private  property  is  taken  for 
public  use,  and  there  is  a  market  price  prevailing  at 
the  time  and  place  of  the  taking,  that  price  is  just 
compensation."  Before  and  since  the  principle  has 
been  often  stated.  See  e.  g.,  Boom  Co.  v.  Patterson,  98 
U.  S.  403,  407-408  (1878)  ;  Reagan  v.  Farmers'  Loan 
c&  Trust  Co.,  154  U.  S.  362,  410  (1894)  ;  United  States 
V.  Chandler-Dunhar  Co.,  229  U.  S.  53,  80  (1913); 
Vogelstein  &  Co.  v.  United  States,  262  U.  S.  337,  340 
(1923)  ;  Standard  Oil  Co.  v.  Southern  Pacific  Co.,  268 
U.  S.  146,  155  (1925)  ;  Olson  v.  United  States,  292 
U.  S.  246,  256-257  (1934)  ;  United  States  v.  Miller, 
317  U.  S.  369,  373-374  (1943). 

The  District  refers  (pp.  57-58)  to  its  unsuccessful 
attempt  to  introduce  evidence  of  the  total  amount 
paid  by  the  Government  for  the  individually-owned 
lands  and  (p.  59)  to  the  unsuccessful  attempts  of 
landowners  in  earlier  trials  to  introduce  evidence  of 
the  "value"  of  the  District-held  properties.     These 


rulings  (not  appealed  from)  were,  of  course,  correct. 
In  this  case,  evidence  as  to  the  amounts  paid  for  the 
individually-held  lands  was  not  relevant.  For  the 
issue  here  is  the  effect  of  the  acquisitions  and  this 
effect  in  no  way  depends  upon  their  cost.  The  re- 
jected offers  in  the  earlier  cases  were  equally  in- 
apposite. Obviously,  as  the  Government's  first  brief 
})ointed  out  (pp.  16-17),  private  parties  dealing  in 
a  parcel  of  land  in  the  District  would  not — in  order 
to  determine  its  market  price — make  a  valuation  of 
the  District-held  properties.  Consequently,  such  a 
valuation  had  no  place  in  a  judicial  proceeding  to 
fix  the  value  of  that  land. 

And,  despite  the  District's  hints  (see  e.  g.  p.  58)  no 
inference  favorable  to  it  results  from  the  fact  that 
the  total  cost  of  acquisition — said  to  be  $630,960.80 — 
was  less  than  the  jury's  appraisal  of  all  the  District- 
held  properties  at  $839,201.  Conceivably,  i)roperties 
physically  comparable  to  those  here  involved  could  have 
a  market  value  of  $839,000.  But  they  would  be  prop- 
ei^ties  which  could  be  employed  in  the  generation  and 
sale  of  electricity  for  profit  and  not  like  those  here, 
which  were  bound  to  the  lands  in  the  District,  which 
were  first  called  on  to  serve  those  lands,  which  could  only 
sell  electricity  not  needed  for  this  service,  and  which 
had  to  use  the  revenues  from  such  surpus  sales  to 
lessen  the  charges  upon  these  lands.  The  notion  that 
anyone  would  pay  for  properties  so  fettered  $839,000 
(as  the  District  contends)  or  $437,000  (as  the  jury 
found  under  the  court's  instructions)  is  fantastic.    On 
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the  contrary^  it  is  clear  that — as  the  G-overnment  eon- 
tends — they  were  worthless. 

Here  and  there  (see  e.  g.  pp.  35-45,  56-57,  60-61, 
68)  the  District  argues  that,  since  the  market  value 
of  lands  in  the  District  was  also  influenced  by  their 
proximity  to  public  utilities,  the  necessary  effect  of 
the  Government's  contention  must  be  that,  in  acquiring 
the  lands,  it  acquired  also  these  public  utilities.  Of 
course,  this  is  not  so.  When  the  Government  ob- 
tained the  lands  in  the  District,  it  obtained  only  w^hat 
was  inseparable  •  from  the  lands.  Since  land  owner- 
ship did  not  carry  with  it  any  property  right  in  public 
utilities,  the  United  States  did  not  acquire  a  share 
of  such  utilities.  Nor — as  might  be  added — any  stock 
therein  incidentally  owned  by  any  former  landowner 
in  the  District. 

There  is  no  substance  to  the  District's  attempts  (pp. 
46-48,  64-68)  to  distinguish  In  re  Horse  Heaven 
Irrigation  District,  11  Wn.  2d  218,  118  P.  2d  972 
(1941).  True,  as  the  District  argues  (pp.  45-51,  64), 
the  Government's  obligation  to  make  just  compensa- 
tion may  not  be  altered  or  impaired  by  state  statute 
or  decision.  See  e.  g.  United  States  v.  Miller,  317  U.  S. 
369,  380  (1943).  However,  the  determination  of 
what  is  taken  depends  upon  the  law  of  the  State  where 
the  property  is  situated.  United  States  v.  Puget 
Sound  Potver  &  Light  Co.,  147  F.  2d  953,  954  (1944")  ; 
United  States  v.  Becktold  Co.,  129  F.  2d  473,  477 
(C.  C.  A.  8,  1942).  So  here,  the  measurement  of  just 
compensation  for  land  within  an  irrigation  district  in 
the  State  of  Washington  is  made  in  accord  with  the 


principles  enunciated  by  the  federal  courts.  But  the 
rights  that  inhere  in  ownership  of  such  land  are  de- 
fined by  the  statutes  of  Washington  and  the  decisions 
of  its  c.ourts. 

The  Horse  Heaven  decision  is.  merely  a  stateniient 
of  the  obvious.  It  rests  upon  the  premise  that  title 
to  land  in  an  irrigation  district  cannot  be  severed 
from  beneficial  interest  in  the  properties  which  the 
district  holds  for  the  benefit  of  the  landowners.  This 
is  so  whether  the  district  is  operating  or  in  process  of 
liquidation,  whether  it  is  debt-free  or  insolvent, 
whether  the  property  it  holds  for  its  landowners  is 
money  or,  as  here,  a  generating  plant.  An  irriga- 
tion district  is  a  municipal  corporation,  the  owner- 
ship of  which  is  evidenced  by  land  rather  than  shares 
of  stock.  And  just  as  a  shareholder  divests  himself 
of  his  interest  in  the  usual  corporation  by  selling  his 
stock  so  the  landow^ner  divests  himself  of  his  interest 
in  an  irrigation  district  by  selling  his  land.  If  the 
sovereign  'should  take  all  the  stock  of  a  corporation, 
it  would  by  that  act  require  all  its  physical  assets. 
In  re  Morris  Canal  and  Banking  Co.,  104  N.  J,  L.  526, 
141  Atl.  784  (1928).  So  by  taking  all  the  land  of  an 
irrigation  district,  the  United  States  acquired  the 
})roperties  to  which  the  District  held  title. 

CONCLUSION 

Accordingly,  it  is  submitted  that  the  judgment  of 
the  district  court  should  be  reversed  and  the  cause  re- 
manded with  directions  to  enter  a  judgment  for  a 
nominal  amount  or,  in  anv  event,  for  an  amount  which 
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will  take  into  account  the  sum  deposited  as  estimated 
just  compensation. 
Respectfully. 

A.  Devitt  Vanech, 

Assistant  Attorney  General. 
Bernard  H.  Ramsey, 
Special  Assistant  to  the  Attorney  General, 

Yakima,  Washington. 
JoHj^  F.  Cotter, 
Attorney,  Department  of  Justice, 

Washington,  D.  C. 
April  1948. 
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